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MONDAY, JUNE 2, 1952 


Unitep Srates SENATE, 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
Washington, D.C. 


The committee met at 10 a. m., pursuant to notice, in room G-—16, 
United States Capitol, Washington, D. C., Senator Edwin C. Johnson, 
chairman, presiding. 

Present: Senators Johnson (chairman) and Hunt. 

Also present: Halford G. Davis, professional staff member, and 
John Butz, clerical assistant. 

The CuarrMan. The hearing will please come to order. 

We are ready to begin hearings on H. R. 5767, the MeGuire bill 
which was passed on May 8 by the House of Representatives. The 
second session of the Eighty-second Congress is expected to adjourn 
by July 4, so we must act promptly. 

Since 45 of the 48 States have laws compelling fair trade practices, 
there is unusual and widespread interest in this legislation throughout 
the country. It is the most controversial piece of legislation this 
committee has handled in a long, long time. 

We have two objectives, therefore: Speeded-up hearings, but 
sufficient to develop all the facts with respect to the subject. It is 
for these reasons that I have set 4 days in which this committee will 
complete its hearings, the witnesses to be called being Government, 
the proponents, and the opponents in that order. 

When we have heard these witnesses present their position, this 
committee should be able to reach a sound decision for or against 
H. R. 5767. 

Long and carefully documented statements will be made a part of 
the record and will be available for study by the members of this 
committee. 

That is an invitation and also a hint, so if you are especially long 
winded we hope you will submit your documents so they may go in 
the record, because we want all information which we can get on this 
subject but we cannot and must not extend the hearings beyond the 
4 days’ time. 

By inserting these documents in the record we will speed up the 
proceedings and at the same time make the record complete. 

In this legislation former acts of Congress and court decisions, 
including Supreme Court decisions, are involved. The Supreme 
Court decision of May 21, 1951, is said to have undermined the 
effectiveness of the Miller- Tydings Act and consequently the fair- 
trade laws enacted by the 45 States. 

The McGuire Act is designed to restore the effectiveness of these 
State acts by making it clear C ongress means to let State fair trade 
laws apply in their totality, to nonsigners as well as to signers 
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There are a few elementary questions which should be discussed in 
this hearing by the proponents and the opponents. They are: 

1. Does price fixing at the resale level in States having fair-trade 
laws promote or destroy competition? 

2. Will the interest and very existence of small retailers in fair-trade 
States be secured and protected from the unfair competition of the 
large chain stores by the passage of this legislation? 

3. If the Senate passes H. R. 5767, the McGuire bill, what is the 
position of the consumer? Is he denied the opportunity of purchas- 
ing a “bargain’’ on any brand name or trade-mark product which 
otherwise he might enjoy? 

4. Would this bill reverse the action of Congress in creating OPS 
by enabling the States to set a minimum instead of a Federal ceiling 
price on brand names or trade-marked products for resale? 

5. What are the advantages or disadvantages of the loss leaders 
and how would it affect the sale of trade-mark or brand-name articles? 

6. How much money, if any, will this legislation cost the unorgan- 
ized consumer and how much additional money if any will it put into 
the treasury of manufacturers, wholesalers, or retailers? 

There are many other questions involved which this committee 
hopes may be cleared up by this hearing. 

We will insert a copy of the bill, H. R. 5767, in the record at this 
point. 

(H. R. 5767 is as follows:) 


[H. R. 5767, 82d Cong., 2d sess.] 
AN ACT To amend the Federal Trade Commission Act with respect to certain contracts and agreements 


which establish minimum or stipulated resale prices and which are extended by State law to persons who 
are not parties to such contracts and agreements, and for certain other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That it is the purpose of this Act to protect the 
rights of States under the United States Constitution to regulate their internal 
affairs and more particularly to enact statutes and laws, and to adopt policies, 
which authorize contracts and agreements prescribing minimum or stipulated 
prices for the resale of commodities and to extend the minimum or stipulated 
prices prescribed by such contracts and agreements to persons who are not parties 
thereto. It is the further purpose of this Act to permit such statutes, laws, and 
public policies to apply to commodities, contracts, agreements, and activities in 
or affecting interstate or foreigu commerce. 

Src. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: 

“Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. 

(2) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful any contracts or agreements prescribing minimum or stipulated prices, 
or requiring a vendee to enter into contracts or agreements prescribing minimum 
or stipulated prices, for the resale of a commodity which bears, or the label or 
container of which bears, the trademark, brand, or name of the producer or 
distributor of such commodity and which is in free and open competition with 
commodities of the same general class produced or distributed by others, when 
contracts or agreements of that description are lawful as applied to intrastate 
transactions under any statute, law, or public policy now or hereafter in effect 
in any State, Territory, or the District of Columbia in which such resale is tu be 
made, or to which the commodity is to be transported for such resale. 

(3) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful the exercise or the enforcement of any right or right of action created by 
any statute, law, or public policy now or hereafter in effect in any State, Territory, 
or the District of Columbia, which in substance provides that willfully and know- 
ingly advertising, offering for sale, or selling any commodity at less than the price 
or prices prescribed in such contracts or agreements whether the person so advertis- 
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ing, offering for sale, or selling is or is not a party to such a contract or agreement, 
is unfair competition and is actionable at the suit of any person damaged thereby. 

(4) Neither the making of contracts or agreements as described in paragraph 
(2) of this subsection, nor the exercise or enforcement of any right or right of action 
as described in paragraph (3) of this subsection shall constitute an unlawful burden 
or restraint upon, or interference with, commerce. 

**(5) Nothing contained in paragraph (2) of this subsection shall make lawful 
contracts or agreements providing for the establishment for maintenance of 
minimum or stipulated resale prices on any commodity referred to in paragraph 
(2) of this subsection, between manufacturers, or between producers, or between 
wholesalers, or between brokers, or between factors, or between retailers, or be- 
tween persons, firms, or corporations in competition with each other. 

(6) The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject to the Acts 
to regulate commerce, air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938, and persons, partnerships, or corporations subject to 
the Packers and Stockyards Act, 1921, except as provided in section 406 (b) of 
said Act, from using unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce.” 

Passed the House of Representatives May 8, 1952. 

Attest: 

RALPH R. Rosperts, Clerk. 


[Rept. 1437, 82d Cong., 2d sess.] 


AMENDING FEDERAL TRADE Commisston Act Witn Respect To State Fair 
TRADE Laws 


The Committee on Interstate and Foreign Commerce, to whom was referred 
the bill (H. R. 5767) to amend the Federal Trade Commission Act with respect to 
certain contracts and agreements which establish minimum resale prices and 
which are extended by State law to nonsigners, having considered the same, report 
favorably thereon with amendments and recommend that the bill, as amended, 
do pass. 

The amendments are as follows: 

The amendment to the text of the bill strikes out all after the enacting clause 
and inserts a substitute which appears in the reported bill in italic type. 

The other amendment modifies the title of the bill. 


GENERAL STATEMENT 


The primary purpose of the bill is to reaffirm the very same proposition which, 
in the committee’s opinion, the Congress intended to enact into law when it 
passed the Miller-Tydings Act (act of August 17, 1937, title VIII, 50 Stat. 673, 
15 U. 8. C. see. 1), to the effect that the application and enforcement of State 
fair-trade laws—including the nonsigner provisions ! of such laws—with regard to 
interstate transactions shall not constitute a violation of the Federal Trade 
Commission Act or the Sherman Antitrust Act. This reaffirmation is made 
necessary because of the decision of a divided Supreme Court in Schwegmann v. 
Calvert Distiilers Corporation (341 U. 8. 384, May 21, 1951). In that case, six 
members of the Court held that the Miller-Tydings Act did not exempt from these 
Federal laws enforcement of State fair-trade laws with respect to nonsigners. 
Three members of the Court held that the Miller-Tydings Act did so apply. 

The end result of the Supreme Court decision has been seriously to undermine 
the effectiveness of the Miller-Tydings Act and, in turn, of the fair-trade laws 
enacted by 45 States. H. R. 5767, as amended, is designed to restore the effec- 
tiveness of these acts by making it abundantly clear that Congress means to let 
State fair-trade laws apply in their totality; that is, with respect to nonsigners as 
well as signers. 

The bill further provides that the application of these State laws to interstate 
transactions shall not constitute a burden upon interstate commerce. The pur- 
pose of this provision is to remove any obstacle, as far as Federal law is concerned, 


1 The nonsigner provisions permit enforcement of minimum or stipulated prices against any person who 
willfully and knowingly advertises, offers for sale, or sells any fair-traded commodity at less than the price 
stipulated in a resale price maintenance contract, whether or not such person is or is not a party to such 
contract, 
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which might stand in the way of a broader interpretation of State-fair-trade laws 
so as to make them applicable to retail transactions and retail advertising which 
cross State lines. The possible existence of such an obstacle was suggested by the 
United States Circuit Court of Appeals for the Third Circuit in its recent decision 
in Sunbeam Corporation v. Wentling (185 F. 2d 903, December 8, 1950). In that 
tase the court held that the Pennsylvania law should not be construed to apply to 
sales by Pennsylvania retailers to consumers in other States, or to advertisements 
in publications published in other States, because, so construed, the Pennsylvania 
statute might be considered a burden upon interstate commerce and might, there- 
fore, be declared unconstitutional. 

The committee, through its Subcommittee on Fair Trade Legislation, held ex- 
tensive hearings on H. R. 5767, in the course of which proponents and opponents 
of fair trade were heard. The bill has the support of a great number of trade 
associations and organizations which represent a large segment of American whole- 
salers and retailers, including druggists, jewelers, hardware merchants, sporting- 
goods distributors, photographic-equipment stores, and so forth. It also has the 
support of several prominent manufacturers who volunteered to testify before the 
committee. 

The hearings before the Committee on Interstate and Foreign Commerce were 
as complete as they could be made. The committee not only heard all of the wit- 
nesses who offered to testify, but it invited to testify all the known opponents of 
fair trade, several of whom, unfortunately, failed to appear. 

In the course of the hearing, the bill was endorsed by the House Select Com- 
mittee on Small Business, whose chairman, Hon. Wright Patman, of Texas, ap- 
peared as the first witness and presented an extensive report of the Select Com- 
mittee on Small Business entitled ‘“‘Fair Trade: The Problem and the Issues’’ 
(H. Rept. 1292). That report contains the following conclusions and recom- 
mendations: 

‘The Select Committee on Small Business has studied carefully the arguments 
presented both by the advocates of fair trade and the opponents. It is impressed 
by the complexity of the problem and by the weight of evidence on both sides of 
the issue. The committee is convinced that deceitful and misleading price cutting 
is not in the public interest and that small-business enterprises in particular need 
protection against loss-leader and similar unfair business practices. It believes 
the States should retain jurisdiction over retail trade practices and that Congress 
should make it possible to enforce fair-trade contracts in interstate commerce.” 

The report of the House Select Committee on Small Business is comprehensive 
in its discussion of the nature and development of the fair-trade problem, the 
legal basis of fair trade, and the issues with respect to fair trade both for fair 
trade and against fair trade.? 

The testimony with respect to fair trade reflects considerable differences of 
opinions with respect to the economic merits or faults of vertical resale price 
maintenance. Some witnesses expressed opposition to H. R. 5767 because, in 
their opinion, vertical resale price maintenance tends to produce economic rigidities 
which would thwart the orderly evolution of our economy and stand in the way 
of the development of new and efficient channels of mass distribution. Pro- 
ponents of fair trade, on the other hand, pointed out that the fair-trade laws 
are not the only legal basis for vertical resale price maintenance. Consignment 
selling and exclusive franchises, for example, they contend, offer other legal 
bases for the practice of vertical resale price maintenance. Even if all State 
tair-trade laws and the Miller-Tydings Act were to be repealed tomorrow, so the 
proponents argue, manufacturers in many industries will be able to continue 
the practice of vertical resale price maintenance by adjusting their operations in 
accordance with one or another of the legal means available. Many smaller 
manufacturers, on the other hand, it is contended, would find it impracticable 
to use consignment selling or exelusive franchises, and they, therefore, together 
with numerous small distributors handling their merchandise, would not be able 
to enjoy the advantages of vertical resale price maintenance. 

Proponents of fair trade further emphasize that the existence during the past 
20 years of fair-trade laws apparently has not hindered the remarkable develop- 
ments in production and distribution that have taken place during this period. 





2 The Senate Select Committee on Small Business, in its annual report filed January 21, 1952 (S. Rept. 
No. 1068), likewise gives careful attention to the effects of the Schwegmann decision upon fair trade. The 
report takes cognizance of the introduction of H. R.’5767 and states in its conclusions as follows: 

“Your committee intends to keep a close watch on fair trade during the coming months, It will scrutinize 
closely the efforts of the business community to police itself. It will also be vitally interested in the progress 
of pending legislation on fair trade. The advantages of fair trade are evident, and your committee will be 
awake to any opportunities in the legislative field that would renew the stability and security of smal 
business. The Nation’s economic well-being depends to a large extent on the vitality of America’s smal] 
businesses. Threats of price wars must be eliminated if that vitality is to endure.” 
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The record of testimony contains divergent observations concerning the effect 
of fair trade on prices. Opinions were expressed by some witnesses that fair 
trade means higher prices to the consumer because many merchants can sell 
items for less than fair-trade prices if permitted under the law to do so. Pro- 
ponents of fair trade, on the other hand, point out that merchants who sell one 
item or another for less at some time or other than the regular mark-up must 
make up the losses incurred by reason of such ‘‘bargains’’ by charging higher 
prices for other items, ‘This system, the proponents of fair trade argue, constitutes 
“price juggling”’ rather than ‘‘price cutting’? which would be in the interest of 
the consumer. 

Proponents of fair trade also contend that prices on fair-traded merchandise 
have risen less than other prices and far less than the cost of living, since 1939. 
Opponents of fair trade contend that if this was so the reason for the lesser rise 
in prices must be found in the high level of fair-traded prices prevailing prior 
to 1939. 

Proponents of fair trade argue that the consumer actually determines the price 
at which competing fair-traded articles are sold because the consumer has com- 
plete freedom of choice not only among fair-traded articles but also may turn 
from fair-traded articles to private brands promoted by department stores, 
chains, and mail-order houses. Opponents of fair trade point to the very same 
factor as an argument against fair trade because, so they argue, the growth of 
private brands is proof of excessive prices charged for fair-traded nationally ad- 
vertised merchandise. 

Opponents of fair trade charge that the margin of profits permitted by vertical 
resale price maintenance is high enough to enable the most inefficient retailer to earn 
a profit from the sale of fair-traded merchandise. Proponents of fair trade, on 
the other hand, argue that fair-traded prices reflect average rather than low 
efficiency, and that many retailers have found it necessary to revise downward 
the prices for fair-traded merchandise carried on their shelves. 

Opponents of fair trade charge that fair trade legislation has blunted individual 
initiative and has slowed down the dynamism of the market place. Proponents 
of fair trade point to the fact that the greatest evolution in retailing methods 
experienced in this country has taken place during the past two decades and that 
merchants who are outstanding opponents of fair trade have themselves enjoyed 
their greatest growth during the past 20 years. 

Proponents of fair trade contend that price juggling and similar predatory 
pricing practices threaten the very foundation of small business. Opponents of 
fair trade minimize the magnitude of these admittedly unfair trade practices and 
point to the fact that the extreme price wars following the Schwegmann decision 
lasted only for brief periods and affected only limited areas in the United States. 

Proponents of fair trade argued that resale price maintenance constitutes the 
only effective weapon against such predatory price practices. Opponents, on 
the other hand, argue that the fair trade laws are not the proper remedy and point 
to other laws like the Robinson-Patman Act, for example, and anti-loss-leader 
laws as the proper weapons against predatory price cutting. 

The committee has studied diligently the economic arguments for and against 
fair trade given at the committee hearings. The committee has, likewise, studied 
the arguments pro and con contained in the report of the Select Committee on 
Small Business. The committee is aware of the honest differences of opinion 
which prevail as regards the economic merits of fair trade legislation. However, 
the committee is ever mindful of the effects on our economic and political institu- 
tions that would result from the wholesale destruction of small business concerns. 

In this connection, the committee was greatly interested in the testimony of the 
Federal Trade Commission. The Commission opposed the bill H. R. 5767 on 
economic and legal grounds. The representative of the Federal Trade Commis- 
sion stated that the Commission had on several occasions, on these grounds, 
recommended in favor of the outright repeal of the Miller-Tydings Act. The 
Commission witness, however, was frank enough to state that there were grounds 
other than economie and legal grounds which might be considered as furnishing 
valid arguments in favor of Federal validation of State fair-trade legislation. 

First, the Commission witness stated, the maintenance of a strong, healthy 
small-business community is the best bulwark that we have against the growth 
of collectivism either in the form of fascism or communism. Secondly, the 
witness’ own studies showed that in those communities in which there exists a 
healthy small-business group, the level of civic welfare and the interest taken by 
small-business leaders in health, recreation, and education tend to be higher 
than in those communities in which business consists principally of a few large 
concerns owned and operated by distant managers and distant corporations. 
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Finally, the third argument is to the effect that small independent community 
drug stores or other specialty stores, on which people depend for special services, 
cannot make a living solely on the basis of selling those services (like, for example, 
the filling of prescriptions). They cannot stay in business unless they can get 
protection, through fair-trade laws, with respect to the sale of nationally adver- 
tised products which are sold over the counter by such specialty stores. 

Under all these circumstances, the committee feels amply justified in recom- 
mending enactment of H. R. 5767, as amended, which would permit the several 
States to experiment further with fair-trade legislation. 

If price rigidities do later result from fair-trade laws that are determined to be 
evils greater than the benefits derived from such laws, the States may want to 
modify these laws and policies appropriately. However, for the time being, as 
far as the Federal Government is concerned, the committee feels the States 
should be left free to protect their trade in the best manner known to them from 
predatory price practices. 


SECTION-BY-SECTION ANALYSIS OF THE BILL AS AMENDED 


First section. Declaration of purposes 

The first section provides that it is the purpose of the act to protect the rights 
of States to regulate their internal affairs, and more particularly to enact laws 
and adopt policies which authorize contracts prescribing minimum or stipulated 
prices for the resale of commodities and to extend the prices prescribed by such 
contracts to persons who are not parties thereto. The section also provides that 
it is the purpose of the act to permit such laws and policies to apply to transac- 
tions in or affecting interstate commerce. 


Section 2. Amendment of Federal Trade Commission Act 

Section 2 rewrites section 5 (a) of the Federal Trade Commission Act; as 
amended by the bill, section 5 (a) consists of six paragraphs as follows: 

Paragraph (1).—This paragraph, which is the same as the first sentence of the 
existing section 5 (a), provides that unfair methods of competition in interstate 
or foreign commerce, and unfair or deceptive practices in interstate or foreign 
commerce, are unlawful 

Paragraph (2).—With the two exceptions referred to below, this paragraph 
contains substantially the same provisions as those contained in the first proviso 
of the Miller-Tydings Act. In substance, this paragraph provides that neither 
the Federal Trade Commission Act nor any of the antitrust acts * shall make un- 
lawful a contract prescribing minimum or stipulated prices for the resale of a 
trade-marked commodity in open competition with other commodities when 
such a contract is lawful under applicable State law. This paragraph differs 
from the Miller-Tydings Act in two respects. First, it includes a provision ex- 
pressly covering contracts which prescribe “‘stipulated’”’ prices; such contracts are 
not expressly covered bv the Miller-Tydings Act. Second, it includes a provision 
expressly covering a contract which requires a vendee to enter into another con- 
tract prescribing a minimum or stipulated price; such a contract is not expressly 
covered by the Miller-Tydings Act. 

Paragraph (8).—This is a new paragraph, covering the situation presented in 
the Schwegmann case referred to above. It provides that neither the Federal 
Trade Commission Act nor the antitrust acts shall render unlawful the exercise 
or the enforcement of any right or right of action created by any law or public 
policy of any State, Territory, or the District of Columbia which provides that 
willfully and knowingly advertising, offering for sale, or selling any commodity 
at less than the prices prescribed in such contracts, whether the person so adver- 
tising, offering for sale, or selling is or is not a party to the contract, is unfair 
competition and is actionable at the suit of any person damaged thereby. 

Paragraph (4).—This is a new paragraph, included because of the Wentling 
case referred to above. It provides that neither the making of a contract as 
described in paragraph (2) nor the exercise or enforcement of any right or right of 
action as described in paragraph (3) shall constitute an unlawful burden or re- 
straint upon, or interference with, interstate or foreign commerce. 

Paragraph (5).—This paragraph contains substantially the same provisions 
as those inserted in the Sherman Act by the second proviso of the Miller-Tydings 
Act. It provides that nothing contained in paragraph (2) shall make lawful any 
contract providing for the establishment or maintenance of minimum or stipulated 





* By definition in the Federal Trade Commission Act the term “antitrust acts’? means the Sherman 
Antitrust Act and certain other laws prohibiting unlawful restraints and monopolies, 
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resale prices on any commodity, between manufacturers, or between producers, 
or between wholesalers, or between brokers, or between factors, or between re- 
tailers, or between producers, firms, or corporations in competition with each other. 
Paragraph (6).—This paragraph is the same as the second sentence of the 
existing section 5 (a). 
CHANGES IN EXISTING LAW 


In compliance with paragraph 2a of rule XIII of the Rules of the House of 
Representatives, changes in existing law made by the bill, as introduced, are 
shown as follows (new matter is printed in italics, existing law in which no change 
is proposed is shown in roman): ' 


“Secrion 5 (a) oF THE FEDERAL TRADE ComMMISSION AcT 


“Sec. 5. (a) Unfair methods of competition in commerce, and unfair or decep- 
tive acts or practices in commerce, are hereby declared unlawful. Nothing herein 
contained shall render unfair or unlawful contracts or agreements prescribing mini- 
mum prices for the resale of a commodity which bears, or the label or container of 
which bears, the trade-mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with commodities of the same 
general class produced or distributed by others, when contracts or agreements of that 
description are lawful as applied to intrastate transaction, under any statute, law, or 
public policy now or hereafter in effect in any State, Territory, or the District of 
Columbia in which such resale is to be made, or to which the commodity is to be trans- 
ported for such resale, or render unfair or unlawful the enforcement of any right of 
action created by any statute, law, or public policy now or hereafter in effect in any 
State, Territory, or the District of Columbia, which declares that willfully and know- 
ingly advertising, offering for sale, or selling any commodity at less than the price 
stipulated in such contracts or agreements, whether the person so advertising, offering 
for sale, or selling is or is not a party to such contract or agreement, is unfair com- 
petition and is actionable at the suit of any person damaged thereby; and the making 
of such contracts or agreements, or such enforcement thereof against a contracting 
or noncontracting person, shall not be illegal under section 1 of the Act entitled “An 
Act to protect trade and commerce against unlawful restraints and monopolies’, 
approved July 2, 1890, as amended; nor shall the making of such contracts or agree- 
ments, or the enforcement thereof against a contracting or noncontracting person 
constitute a burden, restraint, or interference with interstate commerce. The pre- 
ceding sentence shall not make lawful any contract or agreement, providing for the 
establishment or maintenance of minimum resale prices on any commodity herein 
involved, between manufacturers, or between producers, or between wholesalers, or 
between brokers, or between factors, or between retailers, or between persons, firms, or 
corporations in competition with each other. Every person who shall make any con- 
tract or agreement hereby declared to be unfair or unlawful shall be deemed guilty of 
a misdemeqnor, and, on conviction thereof, shall be punished by fine not exceeding 
$5,000 or by imprisonment not exceeding one year, or by both said punishments, in 
the discretion of the court. 

“The Commission is hereby empowered and directed to prevent persons, part- 
nerships, or corporations, except banks, common carriers subject to the Acts to 
regulate commerce, air carriers, and foreign air carriers subject to the Civil 
Aeronautics Act of 1938, and persons, partnerships, or corporations subject to 
the Packers and Stockyards Act, 1921, except as provided in section 406 (b) of 
said Act, from using unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce.” 





APPENDIX 


Reports OF DEPARTMENT OF COMMERCE AND FEDERAL TRADE COMMISSION ON 
H. R. 5767 


DEPARTMENT OF COMMERCE, 
Washington, February 27, 1962. 
Hon. Ropert Crosser, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 


Dear Mr. CHarrMaAn: Enclosed herewith is a statement on the legislation 
relating to resale price maintenance in reply to your letter of October 19, 1951. 
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This statement presents my views and those of the Department of Commerce. 
Iam most grateful for the opportunity you have afforded me to present my views 
on this subject to your committee. 

Due to the urgency of this matter, we have been unable to secure the views of 
the Bureau of the Budget. 

Sincerely yours, 
CHARLES SAWYER, 
Secretary of Commerce. 


VIEWS OF THE DEPARTMENT OF COMMERCE CONCERNING LEGISLATION PROVIDING 
FOR MINIMUM RESALE PRICE MAINTENANCE 





Title 8 of the act of August 17, 1937 (ch. 690, 50 Stat. 693) (popularly known as 
the Miller-Tydings amendment), amended the Sherman Antitrust Act to provide 
that nothing contained in that act shall make illegal contracts or agreements to 
fix minimum prices for resale of a commodity which bears, or the label or container 
of which bears, a trade-mark, brand, or name of the producer or distributor thereof 
and which is in free and open competition with commodities of the same general 
class produced or distributed by others if such contracts or agreements are lawful 
as applied to intrastate transactions under any statute, law, or public policy in any 
State, Territory, or the District of Columbia in which such resale is to be made or 
to which the commodity is to be transported for such resale. Title 8 also provided 
that such contracts or agreements would not be an unfair method of competition 
under section 5 of the Federal Trade Commission Act. It also included a specific 
statement that horizontal price agreements were not authorized or made legal. 
Shortly after the enactment of this legislation many States passed laws making 
lawful resale price-maintenance contracts or agreements with respect to intrastate 
transactions. Most, if not all, of those laws contained the so-called nonsigners 
clause which provided that such contracts or agreements made with one distrib- 
utor within the State applied to every other distributor of that commodity within 
the State who was provided with notice of the terms of the contract or agreement. 
The clause allowed such contracts or agreements to be enforced against both 
signers and nonsigners of the contract or agreement. 

In 1951 the Supreme Court of the United States in the case of Schwegmann 
Brothers et al. v. Calvert Distillers Corp. (841 U.S. 384) held that contracts estab- 
lishing minimum prices for resale of commodities in comMerce could not be 
enforced against distributors not parties to such a contract. Recognizing that 
the practical effect of the Schwegmann case was to nullify the Miller-Tydings 
amendment and therefore the minimum resale price laws of the States, several 
Members of the Congress have introduced bills providing that such contracts 
may be enforced against nonsigners if the State law contains a ‘“‘nonsigners clause.”’ 
without constituting a violation of the Federal Trade Commission Act or the 
antitrust acts. Legislation to repeal the Miller-Tydings amendment has also 
been introduced, 

The position of the Department of Commerce, in commenting on this legislation 
is influenced by the organic responsibilities of the Department in encouraging 
higher standards of business ethics and operations and also by the responsibility 
of the Department in protecting the interests of small business. 

Without the Miller-Tydings Act, State fair-trade laws would be largely inop- 
erative since, without this enabling act applying to interstate trade, it would 
undoubtedly be necessary tor a manufacturer to be incorporated in each State 
in which he wished to issue fair-trade contracts. This procedure would add 
materially to the cost of distribution, a policy to which the Department is justi- 
fiably opposed; and it is manifest that a large number of manufacturers now 
working under fair-trade contracts would drop such contracts under those condi- 
tions and that the State fair-trade laws thereupon would become a matter of 
only academic interest. Since a repeal of the Miller-Tydings amendment would 
nullify State fair-trade laws, the Department’s attitude regarding this amendment 
reasonably might be based on its view of the fair-trade laws themselves. And 
with reference to these State laws, since 45 States have enacted them, there seems 
to be a clear-cut matter of public policy, affecting 45 States, involved in support 
or opposition to the Miller-Tydings amendment. 

The same reasoning applies to the ‘‘nonsigner” clause typical to a State fair- 
trade law In considering the wisdom of this clause, however, we must recognize 
that without the clause, fair-trade contracts in any State would be meaningless, 
because the firms who precipitate price wars are the very ones who would not sign 
the fair-trade contract. If all competitor retailers were not treated alike in this 
respect, the stage would be set for wide-open price wars in any State. In con- 
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sidering the ‘“‘nonsigner’’ clause, therefore, we must conclude that without such a 
clause, fair-trade laws would be meaningless. 

Since either of the above two features spells life or death tor State fair-trade 
laws themselves, a decision for or against the Miller-Tydings amendment, or the 
nonsigner clause, must be made with due consideration of the values attached to 
this type of resale price maintenance law, and upon the basis of public policy with 
reference to fair-trade laws. 

In contemplating policy regarding fair-trade laws, the following aspects are 
worthy of consideration: 

These laws protect the capital investment of small retailers in inventories which 
have been purchased at prevailing market prices, in that the reailer is protected 
against killing price wars. Faced by predatory price cutting by powerful retail 
organizations, the small retailer must either sell his goods at a loss, or lose his 
trade to these competitors on the “loss leader’’ items and also lose the store traffic 
thus diverted to the price-cutting stores for the purchase of such items. This 
result we believe is destructive of small-business enterprise and constitutes a 
deception of the consuming public. 

Price wars disappeared with a few exceptions, with the widespread acceptance 
of fair-trade contract procedures, and the businesses of many small retailers were 
thus saved. 

Studies have been made from time to time of the results of fair-trade laws on 
consumer prices. Those studies have been unconvincing in demonstrating the 
effect of these laws on prices. Some studies have shown tendencies toward higher 
prices. Other studies have shown that average prices are lower under fair-trade 
laws. It is known that in a great many neighborhood and other independent retail 
stores, prices on fair-trade products have been reduced as standard practice, 
because the fair-trade minimum price became a standard price in the trade and 
this price was lower than the price printed on labels which was the price formerly 
charged by these stores. Fair-trade prices are, in general, fair to the consumer 
and to the dealer, allowing the latter only a reasonable mark-up in order to cover 
his operating costs and a nominal profit on his business investment. 

Opponents of fair-trade laws claim that monopolistic practices are thereby 
promoted. We know of no evidence which supports such a belief, and are of the 
opinion that opposition on this ground is based wholly on theory. It is our 
opinion, and we believe that opinion to be substantiated by the Report of the 
Federal Trade Commission on Resale Price Maintenance (submitted to the 
Congress, December 13, 1945), that ardent support for minimum resale prices is 
found in the ranks of small business, independent proprietors of corner drug stores 
and similar retail establishments. These persons are the least likely to favor 
legislation encouraging the growth of monopolies in their field. Among others 
those groups identified with monopolistic practices and tendencies, such as loss- 
leader selling to the deception of the public and to the benefit of their own com- 
petitive position in the market at the expense of small business, usually were 
opposed to fair-trade legislation. 

The opposition to fair-trade laws comes from two principal sources: (1) Large 
distributing groups including chains and large department stores which have 
historically used price cutting to drive weaker competition out of the way, thus, in 
restraint of trade, attempting to create a monopoly in the field of retailing; 
(2) lawyers and economists, both in the Government and in private practice, who 
cite a violation of the economic principle of a free price based on supply and 
demand and the theoretical harm resulting from such violations. Equally eminent 
practitioners, in Government and private practice take a contrary view, citing 
favorable price and other economic results flowing from these laws. We believe 
that theory and practice must be separated when considering the merits of this 
type of legislation. 

Price contro] is a practical, not theoretical problem. Price ceilings are at 
times necessary, and at other times, during buyers’ markets price floors are needed 
to prevent business chaos. 

To condemn price contro] under the fair-trade laws is to close one’s eves to 
other types of price control sponsored by manufacturers and producers without 
regard to fair-trade contracts. In a very substantial segment of business, repre- 
sented by sales of automobiles, major appliances, home furnishings and some lines 
of men’s clothing, resale prices are maintained by fear that the manufacturer 
wil) refuse to sell to the dealer in the event he violates the manufacturer’s price 
policy. 

There are other types of price maintenance in operation in this country without 
regard to fair-trade contracts. In one type merchandise is distributed through 
the retailer on a consignment basis. In this type of merchandising the manu- 
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facturer owns the retail stock and the retailer does not pay for it until it has been 
sold to the ultimate consumer. Obviously, under this system, the dealer has 
nothing to say about prices. He is merely an agent executing the orders of his 
principal. 

CONCLUSION 


There is reason to conclude that the case against fair trade is more theoretical 
than real; that fair trade is beneficial to small business: that facts regarding its 
‘ausing higher prices in total are unconvincing; that monopoly does not result 
from fair-trade laws; and that fair-trade laws have a stabilizing influence on the 
economy. For these reasons we recommend against repeal of the Miller-Tydings 
amendment, and, further recommend that the amendment be strengthened by 
the adoption of H. R. 4592, H. R. 5767 or similar legislation. 

Due to the urgency of this legislation we have been unable to obtain the views 
of the Bureau of the Budget with respect to the transmission of this report. 


FEDERAL TRADE COMMISSION, 
Fe bruary 2, 1952. 
Hon. Ropertr Crosser, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. CHarrMan: In response to the request made ‘in your letter of 
October 19, 1951, for a report, together with such comment as the Commission 
may desire to make, upon H. R. 5767, Eighty-second Congress, first session, 
introduced October 17, 1951, in the House of Representatives by Congressman 
John A. MeGuire of Connecticut, the following is submitted. 

The principal purpose of the proposed legislation is to overcome the effect of 
the recent decision of the Supreme Court in the Schwegmann case (Schwegmann 
Bros. v. Calvert Distillers Cerporation, 341 U.S. 384, decided May 21, 1951). In 
that case the Supreme Court held that the Miller-Tydings Act does not make 
binding upon nonsigners resale prices fixed in contracts under State resale price- 
maintenance laws, insofar, of course, as interstate commerce is concerned. The 
bill proposes to reenact as an amendment to the Federal Trade Commission Act 
(and to limit the application of the Sherman Antitrust Act accordingly). The 
presently existing Miller-Tydings amendment to the Sherman Act but with the 
addition of the nonsigner clause, and with a provision that resale price maintenance 
contracts and the enforcement thereof against a signer or nonsigner shall not 
constitute a burden upon interstate commerce. 

Prior to the Miller-Tydings Act, decisions in a number of eases under the 
Sherman and Federal Trade Commission Acts had made it clear that the failure 
of a retailer to observe the resale prices marked on trade-marked or branded goods 
did not create a cause of action in favor of the manufacturer either under the 
common law or under the patent or copyright laws. Moreover, the courts held 
that where a manufacturer Maintained the resale prices of his identified goods by 
a system of contracts or equivalent cooperative methods, those contracts were 
void and such methods illegal under both the Sherman and the Federal Trade 
Commission Acts. 

The Miller-Tydings Act amended the Sherman Act by legalizing minimum 
resale price agreements or contracts respecting trade-marked or otherwise identi- 
fied goods sold in interstate commerce provided that the commodities affected 
were resold in any State that had legalized this type of contract, or agreement 
wi h respect to resales made within its boundaries. The act also amended the 
Federal Trade Commission Act by providing that the making of such contracts 
should not constitute an unfair method of competition under section 5 of the 
Federal Trade C mmission Act. 

Resale price-maintenance laws—that is, laws declaring as not in violation of 
the law of the particular State certain kinds of price-maintenance contracts and 
providing that nonsigners of such contracts with knowledge thereof should be 
bound by the price stipulations therein—were on the statute books of 45 States 
as of May 1, 1941. Most of these States adopted price-maintenance laws in 
1937 soon after the decision of the Supreme Court in Old Dearborn Distributing 
Company v. Seagram Distillers Corporation (299 U. 8. 183 (decided December 7, 
1936)), declaring as constitutional the principal provisions, including the non- 
signer clause, of the Illinois price-maintenance law. 

The legal principle involved in the proposed legislation and in the State laws 
concerning resale price Maintenance is not a mere authorization of contracts for 
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the fixing of resale prices. That authorization now exists under the Miller- 
Tydings amendment as interpreted by the Supreme Court in the Schwegmann 
case. The new principle introduced by this bill is that the Congress shall specifi- 
cally approve the so-called nonsigner clause. Thus, if this bill is enacted, a 
private contract, the provisions of which would be determined without public 
hearing and apart from any public supervision as to reasonableness, would be 
made binding upon all dealers and the consuming public. 

In an effort to prescribe the freedom of business enterprise, the courts have 
been circumspect in recognizing even the authority of governments to fix the prices 
that businessmen shall charge. Such price fixing is invalid unless it is undertaken 
for a public purpose and by reasonable means. In the State resale price-mainte- 
nance laws and in the present bill, however, the power to fix prices would be en- 
trusted not to a government, but to private persons; the purpose to be served by 
the price fixing would be whatever purposes such private persons might have, 
presumably that of serving their own pecuniary interests rather than that of the 
public interest; and the prices fixed would not be tested for reasonableness by any 
instrumentality, public or private; nevertheless, a person who is not a party to this 
private contract is to be deemed guilty of unfair competition and subject to a suit 
for damages if he fails to observe the prices, regardless of whether or not they are 
arbitrary or extortionate. 

In granting to such private persons the power to fix prices, the proposed legisla- 
tion goes much further than Congress saw fit to grant to the Government itself 
in the National Industrial Recovery Act (act of June 16, 1933). In that act, 
consideration was given labor and to the consuming public and there was always 
a representative of both who participated in the fixing of prices, while in the present 
bill no consideration whatsoever is given to the interests of labor or the consuming 
publie. 

The effect of adding the nonsigner clause to resale price maintenance is the 
de facto nullification of our Federal antitrust laws prohibiting horizontal conspir- 
acy to fix prices. Nothing is more clearly established in Federal policy than the 
principle that horizontal price fixing shall not be tolerated. The proposed legis- 
lation pays lip service to that principle; yet its effect would be that a minimum 
price fixed by contract with one retail distributor would become the minimum price 
for all other retail distributors who were placed upon notice of the existence of the 
contract. The rigidity and uniformity of the price would be exactly that of the 
most rigid horizontal price-fixing conspiracy; the level of the price would be likely 
to be at least as high as in a horizontal conspiracy; and the publie control of the 
reasonableness of the arrangement would be as nonexistent as in the case of a 
horizontal conspiracy. Thenceforward, any group of distributors desiring to fix 
prices horizontally would be foolish to take the direct road to that end. Instead 
some one of their number would make a vertical contract with a supplier and then 
place the other members of the group on notice of the existence of the contract. 
Through this means, the group could not only negate the objections of the Govern- 
ment, but could actually use the courts as devices to enforce the arrangement. 

In considering this problem, under the provisions of the Miller-Tydings Act in 
the Schwegmann case, the Supreme Court stated: 

“Tt should be noted in this connection that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman Act against ‘horizontal’ price fixing 
by those in competition with each other at the same functional level. Therefore, 
when a State compels retailers to follow a parallel price policy, it demands private 
conduct which the Sherman Act forbids. (See Parker v. Brown, 317 U.S. 341, 
350.) Elimination of price competition at the retail level may, of course, lawfully 
result if a distributor successfully negotiates individual ‘vertical’ agreements 
with all his retailers. But when retailers are forced to abandon price competition, 
they are driven into a compact in violation of the spirit of the proviso which forbids 
‘horizontal’ price fixing.” 

One of the stated purposes of the proposed legislation is ‘‘to make certain of such 
[State] statutes, laws, and public policies applicable to commodities, shipped in 
interstate or foreign commerce.” The Miller-Tydings Act exempted from the 
application of the Sherman and Federal Trade Commission Acts, contracts 
prescribing minimum prices for the resale of an identified commodity where such 
contracts are lawful ‘“‘as applied to intrastate transactions, under any statute, 
law, or public policy now or hereafter in effect in any State, Territory, or the 
District of Columbia, in which such resale is to be made, or to which the commod- 
ity is to be transported for such resale.’’ Thus, it appears to be a purpose of the 
present bill to make State laws and public policy applicable to commodities 
transported in interstate and foreign commerce which would extend both the 


20420—_52——-2 
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purpose and provisions of the Miller-Tydings Act. If this extension is made by 
the enactment of this bill, an area of interstate commerce would be made subject 
to regulations in accordance with the provisions of State law. In other words, 
the present bill proposes that Congress exempt from the application of Federal 
antitrust law an area of interstate commerce and to give consent to State regula- 
tion thereof. 

It is noted that the bill provides for punishment to the extent of a fine not 
exceeding $5,000 or by imprisonment not exceeding 1 year, or by both: said 
punishments, in the discretion of the court. It is stated that such punishments 
are for the making of a contract or agreement ‘‘hereby declared to be unfair or 
unlawful.”” The bill does not make clear what ‘‘contract or agreement”’ is 
thereby involved. A similar provision appearing at the end of section 1 of the 
Sherman Antitrust Act, following the Miller-Tydings amendment, clearly applies 
to contracts, agreements, combinations, and conspiracies there made unlawful. 
The penal provisions in the present bill appear to have application to contracts 
and agreements in restraint of trade violative of section 5 of the Federal Trade 
Commission Act because they constitute unfair methods of competition. Thus, 
it appears that the entering into contracts or agreements which violate section 5 
of the Federal Trade Commission Act would, by the terms of this bill, be made 
subject to a penalty of $5,000 or by imprisonment not exceeding 1 year, or by 
both said punishments, in the diseretion of the court. 

In our opinion economic conditions are not the same at the present time as 
existed in 1937 which prompted the enactment of the Miller-Tydings Act. At 
present there is no necessity for Federal resale price maintenance legislation with 
respect to interstate commerce. Furthermore, the Congress has already pointed 
the way toward elimination of the evils, which sponsors of the Miller-Tydings 
Act sought to remedy, through legislation prohibiting price discrimination and 
other unfair methods of competition. It is the elimination of these evils rather 
than legislation legalizing price fixing which will minimize the inequities between 
the smaller businessman and his more powerful competitor. 

During previous years, the Commission has expressed its opposition to resale 
price maintenance in two reports to the Congress, the first of which was presented 
in 1931 (70th Cong., 2d sess., H. Doe. No. 546), and the second entitled ‘“‘Report 
on Resale Price Maintenance,’’ which was submitted on December 13, 1945. 

Consistent with the foregoing observations, the Commission is opposed to 
H. R. 5767 (the MeGuire bill). 

By direction of the Commission. 

Jas. M. Mean, Chairman, 


Fesprvuary 4, 1952. 
N. B.—In view of vour request that we expedite the matter, this report has 
not been cleared with the Bureau of the Budget. 
Jas. M. Megan, Chairman. 
The CuarrMan. Now our first witness is the Justice Department 
representative, Mr. H. G. Morison, Assistant Attorney General. We 
will be glad to hear you now as the first witness. 


STATEMENT OF H. G. MORISON, ASSISTANT ATTORNEY 
GENERAL 


Mr. Morison. Mr. Chairman, I am glad to appear before the 
committee at its request to present the views of the Department of 
Justice on H. R. 5767. This bill deals with the subject of resale 
price maintenance and would amend the Federal Trade Commission 
Act to authorize the binding of nonsigners to contracts prescribing the 
resale price of trade-marked commodities. The Miller-T'ydings 
amendment to the Sherman Act permits resale price maintenance 
contracts but does not bind nonsigners. 

The Department of Justice’ is opposed to the enactment of H. R. 


5767. 


Bee, 
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MILLER-TYDINGS ACT 


The Miller-Tydings amendment to section 1 of the Sherman Act, 
enacted in 1937, prov vides that vertical minimum price-fixing contrac ts 
shall not be in violation of the antitrust laws or the Federal Trade 
Commission Act when such contracts involve (1) trade-marked or 
branded commodities; (2) which are in competition with other similar 
commodities; and (3) when such contracts are valid under the State 
law of the place of resale. 

The first resale price maintenance bill was introduced in the Sixty- 
third Congress in 1914 and modified versions were introduced in each 
succeeding Congress, without success, until the Senate District Com- 
mittee of the Seventy-fifth Congress appended what is known as the 
Miller-T'vdings Act to the appropriations bill for the District of 
Columbia. 

The legislation was described as merely an enabling act, permitting 
the extension to commodities in interstate commerce of resale price 
maintenance laws of the various States. Forty-five States have such 
laws’ differing in detail, but all permitting the making of vertical 
contracts establishing minimum resale prices and binding persons not 
parties to the contract. 

The Miller-Tydings Act speaks only in terms of “contracts or agree- 
ments” and makes no reference to nonsigners. In Schwegmann Bros. 
v. Calvert Corp. (341 U.S. 384), the Supreme Court ruled on May 21, 
1951, that the persons not parties to agreements establishing minimum 
resale prices of commodities in interstate commerce are not bound by 
those agreements, even though the State of resale does have a law 
binding nonsigners. 

The Court pointed out that the Miller-Tydings Act sanctions con- 
tracts or agreements between a distributor and one or more retailers 
to fix a minimum price, if State law permits, but added: 

When they seek, however, to impose price fixing on persons who have not con- 
tracted or agreed to the scheme, the situation is vastly different. That is not 
price fixing by contract or agreement; that is price fixing by compulsion. That is 
not following the path of consensual agreement; that is resort to coercion. 

The Court also stated that— 


when a State compels retailers to follow a parallel price policy, it demands private 
conduct which the Sherman Act forbids. 

After examining the legislative history of the Miller-Tydings Act, 
the Court went on to say that— 


we cannot find that the distributors were to have the right to use not only a con- 
tract to fix retail prices but a club as well. 


HISTORICAL BACKGROUND 


Resale price maintenance laws were depression born, as becomes 
crystal clear through a review of the history of their enactment. 

‘The first State law legalizing such contracts was passed by California 
in 1931. Persons not parties to the contract were free to sell at their 
own prices, however, so the law was not satisfactory to those who 
sought price stability. Therefore, the California act was amended in 
1933 to bind nonsigners as well. Other States passed similar laws 
thereafter. 
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The Supreme Court upheld the constitutionality of the Illinois Act 
in 1936 in Old Dearborn Distributing Company v. Seagram-Distillers 
Corporation (299 U.S. 183). 

Twenty-eight States enacted resale price maintenance legislation in 
1937. One more State passed a similar law in each of the three follow- 
ing years, until, in 1941, 45 of the States had laws permitting resale 
price maintenance contracts, all of them binding nonsigners. 

Missouri, Texas, Vermont, and the District of Columbia are today 
the only jurisdictions without so-called fair-trade laws. 

Meanwhile, the question of the legality of these contracts as they 
affected goods moving in interstate commerce remained. Dr. Miles 
Medical Co. v. Park & Sons Co. (220 U.S. 373). The Miller-Tydings 
bill was described as legislation which 
permits the individual States to function, without Federal restraint, within their 
proper sphere, and does not commit the Congress to a national policy on the 
subject matter of the State laws.’ 

Passage of the Miller-Tydings bill was opposed by the Department 
of Justice and the Federal Trade Commission. President Roosevelt 
stated that he was signing the bill reluctantly, both because he dis- 
approved of legislation by rider and because he had doubts concerning 
the wisdom of this legislation. 

A study of the committee reports raises the question whether 
Congress realized the effect it would have on nonsigners. It was 
described as enabling legislation ‘‘to help effectuate a public policy 
so fixed in a State.’”’ ® 

But the State laws were described as— 
in no sense general price-fixing acts. They merely authorize a manufacturer or 
producer to enter contracts for the maintenance of his price, but they do not 
compel him to do so. In other words, they are merely permissive. 


As we shall see, this description was unrealistic. 
ARGUMENTS ADVANCED BY PROPONENTS 


It has been argued that legislation permitting minimum resale 
price fixing is needed to help the small independent retailer against 
the chain stores and other large outlets, which could buy more ad- 
vantageously and thus sell at a price lower than that which the small 
independent could offer. This argument is largely invalidated by 
the fact that the chains and department stores can and have intro- 
duced private brands which they sell in competition with price-fixed 
branded goods. 

Another argument advanced by the sponsors is that it protects the 
manufacturer’s good will. It is contended that selling a well-known, 
branded item at a reduced price impairs the manufacturer’s good will, 
in that it leads the customer to suspect that the article is overpriced at 
its regular price. 

Since the principal sponsors of the legislation have been retail trade 
associations, their concern for the manufacturer has a false ring. In 
fact, many manufacturers resisted signing the so-called ‘fair trade’’ 
agreements until they were forced to do so by threats of retailer 
boycotting. 


1 On the theory that it was not a price-fixing law, but a law to protect the manufacturer's good will. 


2S. Rep. No. 2053, 74th Cong., 2d sess 
? H. Rept. No. 382, 75th Cong., Ist Sess. 


4S. Rept. No. 2053, 74th Cong., 2d Sess. 
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It is said that laws permitting resale price-fixing contracts are 
necessary to prevent ‘loss leader” selling. The theory is advanced 
that unscrupulous retailers advertise certain well-known commodities 
for sale at a great bargain, but when customers seek to buy the ad- 
vertised item, they are either shunted to an inferior brand or are in- 
duced to purchase additional articles at a sufficient mark-up to offset 
the loss taken by the retailer on the leader. This argument disparages 
the intelligence of consumers and implies that they can be easily 
hoodwinked. 

It also ignores the fact that there is a considerable spread between 
the price fixed by the fair-trade contract and the cost to the retailer. 
If the fair-trade price of an article which cost the retailer 50 cents is 
fixed at 75 cents, is the retailer selling at a loss if he sells it for 69 cents? 

The expression ‘‘loss leaders” is the shibboleth of the proponents 
of resale price maintenance, but they do not define what is meant by 
the term, whether a is selling below the customary mark-up, selling 
at invoiced cost, or selling below cost. But even assuming for the 
sake of discussion ‘that loss-leader selling is an undesirable practice, 
the so-called fair-trade laws go far beyond what is necessary to pre- 
vent it. 

Predatory price cutting for the purpose of forcing a competitor out 
of business is in violation of the antitrust laws.> Section 5 of the 
Federal Trade Commission Act prohibits unfair methods of competi- 
tion, and articles may be sold below cost in such manner as to violate 
that section. Section 3 of the Robinson-Patman Act prohibits selling 
‘“‘at unreasonably low prices for the purpose of destroying competition.’ 


EFFECT ON COMPETITION 


The Department of Justice opposed enactment of the Miller- 
Tydings Act and is convinced that resale price fixing is not beneficial 
to any segment of our society. It is contrary to the basic American 
principle which has kept our economy dynamic and vigorous—that the 
regulator of our free-enterprise system shall be competition, not the 
suppression of competition either by governmental regulation or by 
private agreements. H. R. 5767 goes further than the Miller-T ydings 
Act, in that it would permit contracts or agreements prese ‘ribing stipu- 
lated prices, thereby encouraging complete rigidity in our pricing 
structure. 

Proponents of this legislation claim that competition will be en- 
hanced, but that view is unrealistic. Competition without competi- 
tive pricing may retain the form, but it takes away the substance of 
true competition. 

The Miller-Tydings Act specifically prohibits horizontal agreements, 
that is, agreements by persons in competition with each other. The 
McGuire bill contains the same prohibition. The agreements which 
are made are vertical in form—between the retailer and the whole- 
saler, manufacturer, or producer. It would be naive, however, to 
assume that they are not effective with reference to persons in com- 
petition with each other. 

Assuming that the impetus for entering into a resale price main- 
tenance agreement comes from the retailer level, as is often the case, 





& Standard Oil Co. v. United States (221 U. S. 1 (1911)). 
6 Sears, Roebuck & Co. v. Federal Trade Commission (258 Fed. 307 (1919)). 
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it would be extremely difficult for a single retailer to persuade a manu- 
facturer to enter into such a contract. If such persuasion is to be 
successful, it must come from a group of retailers, large enough and 
strong enough to be able to affect the manufacturer’s total sales within 
an area. 

The manufacturer is likely to resist even then, unless he knows that 
other manufacturers competing with him will agree to similar con- 
tracts. For if only one manufacturer of a particular commodity 
enters into a resale price-fixing agreement, competing manufacturers 
will be able to adjust their prices to undersell him. 

In the drug industry, for instance, when such an agreement is 
entered into for a given commodity, it is customary for most, if not 
all, of the leading manufacturers producing that commodity to sign 
similar contracts. If a manufacturer refuses to go along, his produc t 
will be put under the counter by the retailer until he sees the wisdom 
of acceding to the demands of the group. 

Pertinent in this connection is the fact that so-called fair trading 
has been most successful in those fields where strong trade associations 
exist. Trade associations working with jobbers or wholesalers can 

spread the fair-trade net over both retailers and manufacturers. 

The Department of Justice has brought criminal cases against 
several trade associations for activities going beyond those contem- 
plated by the Miller-Tydings Act. Indictments were returned against 
the National Association of Retail Druggists, the National Wholesale 
Druggists Association, the New York State Pharmaceutical Associa- 
tion, and the Colorado Wholesale Wine and Liquor Dealers Association 
in 1942 and 1943. 

In all of these cases the defendants were charged with a conspiracy 
to raise, fix, and maintain prices and with persuading producers to 
enter into agreements to fix prices at a level to give retailers a desired 
margin of profit. Methods of persuasion included boycotting non- 
cooperating producers. In each case nolo contendere pleas were 
entered and fines were assessed against the defendants. A similar 
case was brought against the Record Dealers Association in 1950, 
resulting in a nolo plea and fines. 

More recently civil actions have been instituted against the Sun- 
beam Corp. and against McKesson & Robbins. In the Sunbeam 
case, filed February 28, 1952, it is alleged that Sunbeam and its 
approximately 1,200 wholesale distributors conspired to fix and con- 
trol the retail price of electrical household appliances manufactured 
by Sunbeam. 

The Government’s complaint alleges that shortly after the Schweg- 
mann decision Sunbeam initiated a comprehensive scheme designed 
to control completely the prices at which its electrical appliances 
should be sold at retail. Sunbeam announced that it would sell 
electrical appliances only to wholesalers who in turn agreed to resell 
to retail dealers at prices fixed in resale price maintenance contracts, 
and that it would not sell these appliances to wholesalers unless said 
wholesalers agreed to refuse to sell appliances to noncooperating 
retailers. 

The Government further alleged that the Sunbeam scheme in- 
cluded methods to prevent ret tailers who do not sign resale price 
maintenance contracts from obtaining supplies in non-fair-trade 
States. 
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In the McKesson & Robbins case, filed May 27, 1952, the Govern- 
ment alleges an illegal conspiracy between eee one of the 
largest wholesalers of drug-store merchandise in the United States, 
and numerous other wholesalers to fix and control wholesale and re- 
tail prices of McKesson products. McKesson is not only a whole- 
saler of drug-store merchandise manufactured or supplied by other 
concerns, but also manufactures or packages under its brand name a 
line of drugs, pharmaceuticals, cosmetics, and toilet preparations. 
These McKesson products are sold to other wholesalers throughout 
the United States, who are competitors of MeKesson in the business 
of wholesaling drug-store merchandise. The Government alleges 
that McKesson has conspired with certain of these wholesalers to fix 
the prices of McKesson products. 

These price-fixing arrangements are entered into by private parties 
without any public regulation or supervision.” We think that is im- 
portant. In some jurisdictions the power of the State is used to 
enforce minimum prices over which the State has no control. The 
consumer’s interest is not represented at any stage of the negotiations. 
Nor does he have a means of effective protest. In those instances in 
which all brands of a product are fair-traded, he is unable to make his 
displeasure felt by refraining from buying. If he needs or desires a 
commodity, he has no choice but to buy at the price which private 
groups have decided is “fair.”’ 

Resale price maintenance laws present an opportunity for illegal 
policing activities by trade associations. The Supreme Court, in 
Fashion Originators Build v. Federal Trade Commission (312 U.S. 457, 
465 (1941)), condemned “an extra-governmental agency, which pre- 
pink rules for the regulation and restraint of interstate commerce.” 
As early as 1899, in the case of Addyston Pipe & Steel Co. v. United 
States (175 U.S. 211, 242), the Supreme Court said that— 
any agreement or combination which directly operates * upon the 
sale * * * of an article of interstate commerce * * * thereby regulates 
interstate conmerce to that extent and to the same extent trenches upon the power 
of the national legislature * * * 


* 


RESULT OF HIGH MARK-UPS 


It is clear that the real purposes behind resale price maintenance 
legislation have been to secure freedom from competition and to 
achieve a high mark-up for retailers. The very size of the mark-up, 
however, has created other problems for them. 

Thus, resale price maintenance has been particularly effective in the 
drug field, since the druggists are a thouroghly integrated group, with 
strong trade associations; a large share of the items they sell are trade- 
marked; trade names have become well known through extensive 
advertising; and there is no great fluctuation in price due to seasonal 

costs or variations in cost of raw materials. The druggists were in the 
vanguard of the right to secure resale price maintenance and they have 
been extremely active in securing price-fixing contracts under those 
laws. Their mark-up has been high, usually around 50 percent.6 A 

7 Only in Wisconsin does the State law provide that prices which are inequitable may be set aside (Wis. 
Stat., see. 133.25 (1947)) 


8 If a recalcitrant manufacturer refuses to permit a mark-up which the druggists consider ‘‘reasonable,”’ he 
is likely to find the sale of his product lagging behind that of his competitors. 
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leading drug manufacturer has recently adver tised in a trade journal, 
“You get an average of 50 percent profit.’’ 

A result of the high mark-up and ‘etabilized” prices for drug-store 
merchandise has been that articles primarily dispensed by druggists 
are increasingly being stocked by other retail outlets. According to a 
recent drug trade journal, the Nielson Report shows that the number 
of food stores carrying more than 20 drug-store products increased 
from approximately 25,000 to more than 100,000 between 1946 and 
1950.”° 

The drug trade is also voicing alarm over the developing tendency of 
feed stores to carry animal and poultry pharmaceutical goods; it points 
out that supermarkets gross about 14 percent on the food they sell and 
feed stores and hatcheries average from 10 percent to 15 percent on 
their basic products, while the drug trade averages about 33 percent." 


EXPERIENCE OF GREAT BRITAIN AND CANADA 


The experience of other countries in dealing with this problem may 
be illuminating. In Great Britain, where it is legal for associations to 
enforce price maintenance collectively, the druggists have found the 
field overcrowded as a result of their success in keeping prices stabil- 
ized. They have sought ‘“‘to restrict the channel of distribution’”’ of 
manufacturers and to effectuate it by boycotting noncooperating 
manufacturers.'2 The British Board of Trade, however, last year 
recommended that resale price maintenance be prohibited. 

Canada has handled the problem quite differently. On December 
29, 1951, after extensive hearings and lengthy de bate, the Canadian 
Parliament passed a law making resale price maintenance agreements 
illegal. The act amends the Combines Investigation Act to forbid 
any persons engaged in manufacturing, supplying, or selling any arti- 
cles or commodities from fixing specific or minimum resale prices for 
such articles or commodities. It is interesting to note that the bill 
was proposed as an anti-inflationary measure. The sponsor of the bill 
in the House of Commons had the following comment, which may be 
equally pertinent to the situation in the U nited States. He said: 

I find it very difficult, honourable senators, to escape one conclusion, and that 
is that many of those engaged in the business of producing and distributing in 
this country have one great ambition in common, and that is a desire to escape 
from or minimize the possibilities of present and future competition. I am not 
sure what our particular economy would be if we were successful in accomplishing 
a noncompetitive society, but one thing I know, and that is that we would have 
to stop orating about the benefits of private competitive enterprise. Having 
decided that everybody and everything should enjoy the benefit of minimum 
prices and returns, it would remain for us only to determine how the state could 
best control maximum prices as a permanent part of our economy. When that 


® McKesson & Robbins advertisement in American Druggist, November 1951. 

10 Drug Topics, May 21,1951. Asreported in Business Week, July 21, 1951, p. 99, the supermarkets’ annual 
volume in drug-store items is now running about $400 million, 

1! Drug Topics, April 23, 1951. 

12 Fortune, January 1949, p. 166 
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wts done the difference between ours and a socialistic state would be barely recog- 
nizable.% 


CONFLICT WITH THE SHERMAN ACT 


As has been said, the resale price maintenance movement was 
initially retailer sponsored and depression born and many manufac- 
turers were reluctant to enter into resale price-fixing contracts. Some 
manufacturers have apparently overcome that reluctance, perhaps 
because they have discovered that resale price maintenance agreements 
provide a ready means for engaging in general price-fixing activities. 
Those activities are inconsistent with the basic philosophy of the 
Sherman Act, as the Supreme Court pointed out in the Socony-Vacuum 
case in 1940: 


Thus for over 40 vears this Court has consistently and without deviation ad- 
hered to the principle that price-fixing agreements are unlawful per se under the 
Sherman Act and that no showing of so-called competitive abuses or evils which 
those agreements were designed to eliminate or alleviate may be interposed as a 
defense * * * Ruinous competition, financial disaster, evils of price cutting 
and the like appear throughout our history as ostensible justifications for price- 
Sxing * * * 

The reasonableness of prices has no constancy due to the dynamic quality of 
business facts underlying price structures. Those who fix reasonable prices today 
would perpetuate unreasonable prices tomorrow, since those prices would not be 
subject to continuous administrative supervision and readjustment in light of 
changed conditions. Those who controlled the prices would control or effectively 
dominate the market. Ahd those who were in that strategic position would have 
it in their power to destroy or drastically impair the competitive system. * * * 
Any combination which tampers with price structures is engaged in an unlawful 
activity. Even though the members of the price-fixing group were in no position 
to control the market, to the extent that they raised, lowered, or stabilized prices, 
they would be directly interfering with the free play of market forces." 


The concert of action, which is probably more than coincidental 
in the negotiation of resale price-fixing agreements, is of doubtful 
legality. As the Supreme Court pointed out in 1938 in the Interstate 
Circuit case: 


Acceptance by competitors, without previous agreement, of an invitation to 
participate in a plan, the necessary consequence of which, if carried out, is re- 
straint of interstate commerce, is sufficient to establish an unlawful conspiracy 
under the Sherman Act.!§ 


13 Official Report of Debates, No. 36, Saturday, December 29, 1951, pp. 329-330. The report of the Royal 
Commission on Prices contained the following statements (pp. 328, 329) concerning resale price maintenance: 

“We conclude that the advantages to the public claimed for this practice are greatly outweighed by the 
disadvantages, Resale price maintenance, like other forms of restrictive practices, does offer what appears 
to the manufacturer and distributor, a happy relief from the unending struggle against the harsh correctives 
of the free market system. But the solution, we think, is illusory. 

“It not only vitates the spirit of enterprise by which all commercial and industrial life is nourished; it 
deprives the consumer of his right to seek out and patronize the more efficient distributors, namely, those 
who over a period of time can offer goods for sale at prices lower than their competitors.”’ 


* * * * * . * 


“The committee has studied resale price maintenance in the light of the two standards of judgment origi- 
nally set up, namely, the desirability ofa free economy and the need for economic efficiency, This study has 
led the committee to the general conclusion that resale price maintenance, on the growing scale now prac- 
tice, is not justified by either of these standards. It represents a real and undesirable restriction on compe- 
tition by private agreement or “‘law’”’ and its general tendency is to discourage economic efficiency. That is 
why, in our opinion, the prescription and the enforcement of minimum resale prices must be viewed as mani- 
festations of a restrictive or monopolistic practice which does not promote general welfare.” 

i United States ¥. Socony-Vacuum Oil Co. (310 U.S. 180, 218, 221 (1940)); United States v. Trenton Potteries 
Co., (273 U. 8. 392 (1927)); Ethyl Gasoline Corp. v. United States (309 U. 8. 436 (1940)); United States v. Mas- 
onite Corp. (316 U. 8, 265 (1942)). 

‘8 Interstate Circuit v. United States (306 U.S. 208, 227 (1939).) 
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As recently as 1948, in the Paramount case, the Court said, after 
declaring a horizontal conspiracy to be illegal: 
Nor can the result be different when we come to the vertical conspiracy between 


each distributor-defendant and his licensees. The district court stated in its 
findings: 


“In agreeing to maintain a stipulated minimum admission price, each exhibitor 
thereby consents to the minimum price level at which it will compete against other 
licensees of the same distributor whether they exhibit on the same run or not. 
The total effect is that through the separate contracts between the distributor 
and its licensees a price structure is erected which regulates the licensees’ ability 
to compete against one another in admission ouieuat": 

That consequence seems to us to be incontestable.’® 

If the Department of Justice had sufficient personnel to examine 
each contract and the circumstances under which it was entered into, 
there is no doubt that many resale price maintenance agreements 
would be found to be violative of the anti-trust laws. Lacking per- 
sonnel sufficient to make the investigations necessary to develop cases 
showing such violations, we can only appeal to the Congress to remove 
the cloak behind which the violators hide. 

Patentees and copyright holders cannot lawfully use licenses as a 
means of setting up a price structure which ‘regulates the licensees’ 
ability to compete against one another.’’'” Yet the maker of a trade- 
marked article—who may have created nothing new but the trade 
name—is permitted by the resale price maintenance laws to eliminate 
competition in the sale of his article all the way down to the ultimate 
consumer. 

There are indications that some retailers no longer consider the 
resale price maintenance laws as desirable as they once thought they 
were. With stabilized prices, there is no premium on efficiency of 
operation. The inefficient dealer can get exactly the same mark-up 
as his more efficient competitor. 

For the consumer, of course, this means higher prices, for the 
mark-up must be sufficient to keep the marginal dealer in business. 
A retailer must sell at the established price, even though his business 
judgment and competitive sense tell him he could satisfy his customers 
and sell more profitably at a lower price. 

As an officer of a large retail establishment said recently: 

Stores compete with each other only on personnel. They buy at approxi- 
mately the same price, sell at approximately the same price. The only thing that 
makes them different is people.'* 

Since there is no competition price-wise between retailers, competi- 
tion is put solely on a service basis and entails higher distribution costs 
by encouraging more retail advertising and more services. 

While some retailers view with considerable alarm the overcrowding 
in some fields of merchandising and seek restrictive legislation to limit 
the number of newcomers, others realize that a fundamental cause of 
overcrowding may be the stabilized prices resulting from resale price 
fixing laws. Although aimed ostensibly at chain stores and other 
large outlets, these stores have found that the price maintenance laws 
are no handicap to them. Where the chain stores and large depart- 
ment stores choose to compete pricewise, they can develop their own 











16 United States v. Paramount Picfures (334 U. S. 131, 143-144 (1948).) 

17 United States v. Paramownt Pictures (334 U.S. 131, 144 (1948); United States v. Gypsum Co. (333 U.S. 
364 (1948)) 

18 Kenneth Richmond, vice president and treasurer of Abrabam «& Straus, quoted in Business Week, 
December 1, 1951, p. 49. 
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brands; this method of competition is scarcely available to the small 
retailer. 
EFFECT ON CONSUMERS 


Being unorganized, consumers receive scant consideration under 
this scheme and it is nonsense to say that the consumer exercises 
control over resale price maintenance agreements, or that his interests 
are considered in their execution. The average family buyer simply 
finds himself confronted with high prices, set artifically, and in reality 
with no choice whether he shall buy or refrain from buying. ‘The 
father who needs drugs for his sick child cannot go on a “‘sit-down”’ 
strike. It was never the American concept to say that he must simply 
refrain from buying articles which are price-fixed at a higher level 
than he can afford to pay. 

When a resale price maintenance agreement is signed, prices are 
virtually identical throughout a State and the consumer who, through 
desire or necessity, would prefer to buy at a low-cost outlet receives no 
price advantage from doing so. Prices are the same whether a re- 
taller offers convenient location and hours, and such services as 
telephone orders, credit, delivery service, and trained personnel, or 
whether he offers none of these advantages. 

Various so-called surveys or studies have been made concerning the 
effect of resale price maintenance on the consumer’s pocketbook. 
Some of these surveys, run under the aegis of ‘‘fair trade” proponents, 
purport to show one result, while others, which have been made on a 
local scale by its opponents, show diametrically opposite results. 
This is to be expected, by reason of the nature of the problem and the 
difficulty of being certain that a particular survey has considered all 
the pertinent problems. So far as I am aware, no study has been made 
on a wide enough basis to give definite proof of any kind. 


INTERPRETATION OF THE LANGUAGE OF THE BILL 


Not only are we opposed to the enactment of H. R. 5767, for the 
reasons already stated, but there are certain objections to this bill 
from the standpoint of interpretation of its wording. 

Section 1 of the bill states that its purpose is to permit State laws 
to apply to ‘‘commodities, contracts, agreements, and activities in or 
affecting interstate or foreign commerce.’’ The significance of the 
word “‘activities’”’ is not clear, nor does the bill state by whom the 
activities will be engaged in. 

The rather vague language of the Miller-Tydings Act with reference 
to commodities “in free and open competition with commodities of 
the same general class’’ is adopted in this bill. The questions arise as 
to what constitutes ‘free and open competition” and a “class’’ of 
commodities. 

Is a patented steam electric iron in the same general class as a non- 
patented nonsteam electric iron, and are these two products in free 
and open competition with each other? Is a completely automatic 
washing machine in the same general class as a much less expensive, 
nonautomatic washer, and are the two in actual competition with 
each other? 

Should determination as to the existence or nonexistence of compe- 
tition be determined by the character of the commodity or by the 
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attitude of buyers toward different products? If buyers are persuaded 

by extensive advertising that one product is far superior to another, 

and therefore different, even though the two may actually be of com- 

parable quality, can it be said that they are regarded by the buying 

public as being of the same general class, or that they are in free and 
open competition with each other? 

These are some of the problems which result when we permit 
action which inherently suppresses competition, yet try by words to 
preserve competition. 

SUMMARY 


The Department of Justice opposes enactment of H. R. 5767 for 
the following reasons: (1) It is inconsistent with the basic philosophy 
of the Sherman Act; (2) it is susceptible of use as a cloak to hide 
general price-fixing activities; and (3) it impairs competition at all 
levels of production and distribution. 

If we embark upon private price fixing and thereby permit the 
execution of agreements which rigidify prices without regard to the 
consumer’s interest, we shall in effect abandon the Sherman Act 
philosophy of free competition and shall take the first step on the 
road that leads to the destruction of competition and free enterprise. 
Certainly, a way station on that road would be the irresponsible 
control of vast segments of our economy by private groups under this 
proposed legislation. 

The CuarrMan. Senator Hunt, do you have any questions? 

Senator Hunt. No questions. 

The CHArRMAN. You have given us a very fine documented state- 
ment, Mr. Morison. We appreciate your coming up here and 
assisting us. 

I have one question that I listed as among those questions which 
might come up. I do not know that it is fundamentally important 
but I want to ask you this. It is the fourth question I listed. I think 
this is perhaps a minor question inasmuch as OPS—I have reference 
to question No. 4—perhaps it is a minor question because OPS is a 
temporary measure. But this is my question: 

Suppose that OPS has a fixed ceiling, on an article we will say of $2 
and then suppose the manufacturer of that article goes in to a State 
and he makes a contract to sell that article for $2.50. The ceiling 
price under OPS is $2 and the contract price is $2.50, and since he has 
a contract of $2.50, that article cannot be sold in that State by anybody 
for less than $2.50. 

Which one of these laws would govern, the one enacted last—would 
this law govern and would it set aside the ceilings that might be set by 
the OPS? 

Mr. Morison. Mr. Chairman, I would think that the price ceiling 
established under the Defense Production Act would of necessity 
supersede any private contractual arrangement made under this act. 
Of necessity, price regulation, an emergency measure, often has to 
cut across contractual relations which are permissive under this bill. 
I would like to go on from that point and try to give you an idea of 
the kind of thing which is involved in this. 

We are constantly, with a very limited staff, trying to help price 
stabilization in the selection of ceilings. We find that they have a 
difficulty. They do not have a large staff to police these things. 
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They are setting oftentimes, without realizing it, ceiling prices, which 
have the same effect that this would have. 

In other words, it becomes immediately the maximum price and it 
rigidifies a complete line of commerce. No competition in price exists. 

We are particularly apprehensive of that in industries in which we 
have had widespread violations of the Sherman Act. We know that 
the dominant members of a particular industry have engaged in price 
fixing, and when we see their industry committees are proposing a 
price ceiling which from our investigation we believe to be one that 
has been illegally arranged between them in any event prior to the 
price ceilings, then the effect is to build in, as this would do, resale 
price maintenance, the same effect. 

Now in many cases, we have adjusted that. Where we have been 
able to produce the economic data, the regulations have been changed 
to avoid fixing a maximum price ceiling having this effect. But you 
can’t do it every time. The effect is not good for a free economy, 
Mr. Chairman. ‘The more you have a suggestion of legality as to a 
price, the more you are destroying the incentive and the free flow of 
commerce which comes from the competition of price, which is the 
important thing to the consuming public. 

Now I have always said, Mr. Chairman, that somewhere along the 
way we are deficient. If the American housewives, who do 75 percent 
of the buying for their families, knew and understood the implica- 
tions of this bill, they would be up in arms, they would be so outraged 
that they would be at eve ry Congressman’s and Senator’s door. Un- 
fortunately, because of the skillful way in which this has been pre- 
sented, it has not been brought home to the people who have to buy 
for their families, what the effect of this is going to be. 

I think it is the worst step that we could possibly take, particularly 
at this time. 

For instance, Mr. Chairman, under this law—just think of the basic 
equities that are involved in this sort of proposition—a manufacturer 
in Wisconsin of an article widely used, an essential pharmaceutical, 
he does not have to get a large group of retailers or wholesalers to make 
any agreement with him on resale price maintenance. He can make 
one contract in a fair-trade State and everybody who retails that 
product is bound by that price even though he ‘had nothing to do in the 
negotiation of that contract. 

I think that is a pretty inequitable proposition, that one contract 
can bind parties who have no part in it. 

In addition, Mr. Chairman, this bill provides—thank goodness, the 
McGuire bill on its way here has been amended to take out the crim- 
inal sanction—but there is a provision in this bill for private action 
by a distributor against anybody who violates that nonconsensual 
price maintenance agreement. 

In other words, the manufacturer in Wisconsin, the distributor in 
the State, we will say, of Colorado, he makes one contract. All re- 
tailers who buy have to sell at that price even though they did not 
enter into the contract. The retailer or the wholesaler who finds 
another retailer selling below that price has got a private right of 
action against him to recover damages. One morning you wake up 
and say, “I am just selling my eoods, and here I have a lawsuit on my 
hands.” 
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Now I just do not think that is the kind of common-law equity 
which has pervaded our commerce from its beginning, and if these 
people are so desperate that they have to have the sanction of the 
Federal Government to enforce contracts without any question of 
agreement at all, and give private rights of action to recover, then there 
is something awfully wrong here. 

The CuarrMan. We appreciate having your views, Mr. Morison. 

Mr. Morison. Thank you, sir. 

The CHarrMan. Mr. Everette MacIntyre, Assistant Director, 
Bureau of Antimonopoly, Federal Trade Commission. 

Mr. MacIntyre, make yourself comfortable and proceed. 


STATEMENT OF EVERETTE MacINTYRE, ASSISTANT DIRECTOR, 
BUREAU OF ANTIMONOPOLY, FEDERAL TRADE COMMISSION, 
AND MR. JOHN M. BLAIR, ASSISTANT CHIEF ECONOMIST, 
FEDERAL TRADE COMMISSION 


Mr. MacInryre. My name is Everette MacIntyre. I am an 
attorney, presently employed on the staff of the Federal Trade Com- 
mission as the Chief of its Division of Investigation and Litigation and 
Assistant Director of the Commission’s Bureau of Antimonopoly. 

I am appearing under the instructions of the Commission’s position 
regarding certain proposed legislation dealing with the subject of 
resale price maintenance. Except where otherwise noted, this oral 
presentation represents in general the unanimous views of the 
Commission. 

At the outset, the Commission fully recognizes that the necessity, 
desirability, and merit of the proposed legislation are exc lusively 
matters of legislative polic y for determination by the Congress. It is 
fully recognized that the Commission was created to aid the C ongress 
in the performance of its constitutional function of regulating com- 
merce among the States and that the Commission was authorized to 
act solely in the public interest. In the light of these considerations 
the Commission's views upon the proposed legislation, which are based 
upon its experience with and study of the problem involved during the 
past 36 years, are submitted to you solely in the public interest. 

Prior to August 17, 1937, when the Miller-Tydings Act amended 
accnon 1 of the Sherman Antitrust Act, discussions in a number of 

‘ases under the Sherman law and the Federal Trade Commission Act 
made it clear that where a manufacturer maintained the retail price 
of his patented, copyrighted, trade-marked, or otherwise identified 
goods by restrictions marked on the goods or otherwise communicated 
to the retailer, a violation of these restrictions did not create a cause 
of action in favor of the manufacturer either under the common law 
or under the patent of copyright laws, and that where a manufac- 
turer maintained the resale prices of his identified goods by a system of 
contracts or equivalent cooperative methods, those contracts were 
void and such methods illegal under the Sherman law and the Federal 
Trade Commission Act. 

The Miller-Tydings Act amended the Sherman Act to the extent of 
legalizing minimum resale price maintenance contracts respecting 
trade-marked or otherwise identified goods sold in interstate commerce 
provided that the commodities affected were resold in any State that 
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had legalized this type of contract with respect to resales made within 
its boundaries. The act contains a specific prohibition against hori- 
zontal agreements. It also amended the Federal Trade Commission 
Act by providing that the making of such contracts should not con- 
stitute an unfair method of competition under section 5 of that act. 

It is to be borne in mind, however, that the Miller-T'vdings amend- 
ment was not designed to prevent unfair practices, such as selling be- 
low cost for an ulterior purpose. It is designed to enable the manu- 
facturer arbitrarily to impose and maintain minimum prices at levels 
fixed without relation to differences in cost among different distribu- 
tors and dealers. 

The Miller-Tydings amendment removed the bar of illegality to 
the making of minimum resale price maintenance contracts covering 
commodities sold in interstate commerce if they were to be sold in a 
State where such contracts had been legalized with respect to intrastate 
sales. 

A large number of States adopted the resale price maintenance laws 
in 1937, soon after the Supreme Court decision in the case of a 
Dearborn Distributing Co. v. Seagram Distillers Corporation (299 U. 
183), declaring as constitutional the principal provisions, aisbadine 
the nonsigner clause, of the Illinois resale price maintenance law. By 
1941, 45 States had adopted resale price maintenance laws. 

In brief, the State resale price maintenance laws embrace the 
stipulation that no contract relating to the sale or resale of a com- 
modity bearing the trade-mark, brand, or name of the producer, dis- 
tributor, or owner, which commodity is in free and open competition 
with commodities of the same general class produced by others shall 
be deemed in violation of the law of the enacting State, by reason of 
the provisions in the contract that the buyer will not resell the com- 
modity except in accordance with the price stipulations of the seller; 
that the vendee or producer require any dealer to whom he may 
resell such commodity to agree that he will not, in turn, resell except 
at the price stipulations of the seller; also, the so-called nonsigner 
clause, which declared that willfully and knowingly advertising, 
offering for sale, or selling such commodities at less than the stipu- 
lated contract price, whether by a party to such contract or by some 
other party, is unfair competition actionable at the suit of any person 
damaged there by. 

Resale price maintenance (as practiced prior to the decision of the 
Supreme Court in Schwegmann Bros. v. Calvert Distillers Corporation, 
341 U.S. 384 on May 21, 1951), in intrastate commerce in 45 States 
of the United States having resale price maintenance laws, and in 
interstate commerce with those States, is a system of pricing a trade- 
marked, branded, or otherwise identified product for resale in which, 
pursuant to laws legalizing such arrangements, the manufacturer, 
producer, or brand owner prescribes by contract the minimum price 
or the resale price at which such product may be sold at retail in a 
specified State, or in a specified portion thereof, with the effect of 
legally binding all other distributors in a specified area to conform to 
such prices. This was done by entering into contract with at least 
one such distributor of such product and serving notice upon all other 
distributors who are thereupon obligated to maintain the minimum 
price or the resale price named in the contract. In some cases whole- 
sale distributors, actiag without the authorization of the manufacturer 
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or brand owner, may have entered into contracts with retailers for 
the maintenance of retail prices. 

In the Schwegmann case the respondents, Maryland and Delaware 
corporations, were distributors of gin and whisky who sold their 
products to wholesalers in Louisiana, who in turn sold to retailers. 
These respondents had contracts with some Louisiana retailers fixing 
minimum retail prices for respondents’ products. The Louisiana law 
authorized enforcement of price fixing not only against parties to a 

“‘contract’”’ but also against nonsigners. The petitioner, a retailer in 
New Orleans, refused to sign a price-fixing contract with respondents 
and sold respondents’ products at cut-rate prices. Respondents 
brought suit to enjoin the petitioner from selling the products at less 
than the minimum prices fixed by their schedules. 

In passing upon the question presented, the Supreme Court in 
substance held that the Miller-Tydings Act does not make binding 
upon nonsigners resale prices fixed in contracts under State resale 
price maintenance laws insofar as interstate commerce is concerned. 
The Court relied heavily upon the fact that the Miller-Tydings Act 
does not specifically include the nonsigner provision, stating: 

The omission of the nonsigner provision of the Federal law is fatal * * * 
unless we are to perform a distinct legislative function by reading into the act a 
provision that was meticulously omitted from it. 

If Congress had intended to authorize a nonsigner provision, the 
Court felt that the pattern of the legislation would have been different. 

The Court was obviously disturbed by both the coercive feature of 
the nonsigner provision and the effects on competition. It did not 
believe that Congress intended to permit “a program whereby recal- 
citrants are dragged in by the heels and compelled to submit to price 
fixing.”’ It pointed out that the Mailler-T'vdings amendment pro- 
hibits horizontal price fixing and concluded that “when retailers are 
forced to abandon price competition they are driven into a compact 
in violation of the spirit of the proviso.” 

Since the decision in the Schwegmann case the United States Court 
of Appeals for the Third Circuit in Sunbeam Corporation v. Wentling 
(192 F. 2d 7), decided November 1, 1951, in substance held that one 
who did not sign a price-maintenance contract could not be subjected 
to the nonsigner provisions of State fair trade law either as to sales 
made within the State or sales made to customers in other States, 
where interstate commerce was involved. 

The proposed legislation pending before your committee dealing 
with the subject of resale price maintenance is H. R. 5767, referred to 
as the McGuire bill. On May 21, 1952, the Federal Trade Commission 
submitted to your committee a report in opposition to this proposed 
legislation. The Commission desires that this oral presentation 
supplement that report. 

The principal stated purpose of the proposed resale price mainte- 
nance legislation is to overcome the effect of the Schwegmann and 
Sunbeam decisions by reenacting as an amendment to the Federal 
Trade Commission and Sherman Acts the presently existing Miller- 
Tydings amendment of the Sherman Act with the addition of the 
nonsigner clause and with the provision that resale price maintenance 
contracts and the enforcement thereof against a signer or nonsigner 
shall not constitute a burden upon interstate commerce. 
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The legal principle of the State laws concerning resale price main- 
tenance and of H. R. 5767 is not a mere authorization of contracts for 
the fixing of resale prices. That authorization now exists under the 
Miller-Tydings amendment as interpreted by the Supreme Court in 
the Schwegmann case. The new principle introduced by this bill is 
that the Congress shall specifically approve the so- called nonsigner 
clause. Thus, if the proposed legislation is enacted, a private con- 
tract, the provisions of which would be determined without public 
hearing and apart from any public supervision as to reasonableness, 
would be made binding upon all dealers and the consuming public. 

In an effort to prescribe the freedom of business enterprise the 
courts have been circumspect in recognizing even the authority of 
Governments to fix the prices that businessmen shall charge. Such 
price fixing is invalid unless it is undertaken for a public purpose and 
by some specified legislative standard subject to judicial review. In 
the State resale price maintenance laws and in the proposed legisla- 
tion, however, the power to fix prices is to be entrusted, not to a 
government, but to private persons; the purpose to be served by the 
price fixing is whatever purposes these private persons may have, 
presumably that of serving their own pecuniary interests rather than 
that of public interest; and the prices fixed are not to be tested for 
reasonableness in accord with a legislative standard by any instru- 
mentality public or private; nevertheless, a person who is not a party 
to this private contract is to be deemed guilty of unfair competition 
and subject to a suit for damages, or to a State criminal penalty, if he 
fails to observe the prices regardless of whether or not they are ar- 
bitrary or extortionate. 

Such a principle is unparalleled in Federal jurisprudence. Even if 
price cutting by distributors is regarded as involving serious public 
evils and thus calling for a public remedy, there is no ‘justification for 
such a grant of power to businessmen to coerce their competitors. 

In granting to such private persons the power to fix prices, the pro- 
posed legislation goes much further than Congress saw fit to grant to 
the Federal Government itself in the National Industrial Recov ery 
Act of 1933. In that act consideration was given to labor and to the 
consuming public. There was always a representative of both who 
participated in the fixing of prices, while in the proposed legislation 
no consideration whatsoever is given to the interests of labor or the 
consuming public, or farmers, for that matter. 

Moreover, when the nonsigner clause is added to resale price mainte- 
nance, the effect is the de facto mullification of our Federal laws against 
horizontal conspiracy, notwithstanding the fact that the proposed 
legislation expressly prohibits horizontal price fixing. Nothing is 
more clearly established in Federal policy than the principle that 
horizontal price fixing shall not be tolerated. 

The effect of the proposed legislation for resale price maintenance 
would be that not only the minimum but also the stipulated price 
fixed by contract with one retail distributor would become the price 
for all other retail distributors of the manufacturer’s product who 
were placed upon notice of the existence of the contract. The rigidity 
and uniformity of the price would be exactly that of the most rigid 
horizontal price-fixing conspiracy; the level of the price likely would 
be at least as high as in a horizontal conspiracy; and the public con- 


20420—52-—3 











28 RESALE PRICE FIXING 


trol over the reasonableness of the arrangement would be as non- 
existent as in the case of a horizontal conspiracy. Thenceforward 
any group of distributors desiring to fix prices horizontally would be 
foolish to take the direct road to that end. Instead, some one of their 
number should make a vertical contract with a supplier and then place 
the other members of the group on notice of the existence of the con- 
tract. Through this means the group could not only negate the 
objections of the Government but could actually use the courts as 
devices to enforce the arrangement. 

Throughout the period of its existence the Federal Trade Commis- 
sion has dealt with the problem presented by resale price maintenance. 
Prior to the passage of the Miller-Tydings Act, in 1937, that problem 
was present in a number of unfair competition cases coming before the 
Commission. It has also been involved in a number of investiga- 
tions and hearings conducted by the Commission. 

A number of resale price maintenance cases handled by the Com- 
mission prior to the passage of the Miller-Tydings Act in 1937 resulted 
in orders by the Commission that the price fixing involved be discon- 
tinued. Some of those orders condemned resale price maintenance 
not only by means of contracts, agreements and understandings 
between manufacturers and their customers, but also by methods 
involving conspiracies between manufacturers, their distributors and 
customers ‘‘quite as effectual as agreements.”’ ” 

In such instances the orders of the Commission were sustained.” 

In one case the Court remarked that evidence and argument as to 
the evils of price cutting and selling below cost were unavailing as a 
defense, but “were better addressed to legislative bodies than to the 
courts’’.2! And in the Dr. Miles case * decided in 1911, prior to the 

eation of the Federal Trade Commission, the Supreme Court had 
specifically held that resale price maintenance contracts between 
brand owners and their distributors were illegal and in restraint of 
trade under the Sherman Act. 

As early as December 2, 1918, the Commission called the attention 
of Congress to the fact that in complaints coming before it the Com- 
mission enforced the law laid down by the courts in these cases, even 
though it operated inequitably in some cases, because both resale 
price maintenance and price cutting, under certain conditions, were 
used for erie purposes in trade, and said: 

It is urged, and the Commission believes with reason, that it would be unwise 
to vest v ith nn manufacturers of articles the rizht, without check or review, both 
to fix and compel the maintenance of resale price * * *. It is similarly urged 
that manufacturers should be protected in their good will created by years of fair 
dealing and of sustained quality of merchandise * * *. There must be a 
common ground wherein the rights of producer, purveyor, and customer may be 
fully secured and equity done to all * * *.% 

On June 30, 1919, the Commission again called the attention of 
Congress to this situation.” 

In 1927 the Commission began, and subsequently made, an exten- 
sive inquiry into the subject of resale price maintenance, The first 





9 Federal Trade Commission v. Peechnut Packing Co. (25 S. 441 (1922)). 
Federal Trade Commission v. Peechnut Packing Co. (257 U. S. 441 (1922)): Kobi v. Federal Trade Com- 
mission (23 F. 2d 41 (C, 1997 
Tlilis Pros. v. Fed ie Commission (9 F. 24 481, 486 (C. A. 9, 1926)) 
Dr. Miles Medical Cc ». Vv. Park & Sons (220 U.S. 373 (1911 
Resale Price Maintenance, H. Doc. No. 1480, 65th Cong., 2d sess 


2 Resale Price Maintenance, H. Doc. No. 145, 66th Cong., Ist sess 
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report resulting from this study was made to the Congress on January 
30, 1929, and the second on June 22, 1931.% In these reports the 
Commission expressed its opposition to legislation permitting resale 
price maintenance on the ground that the alleged evils it was designed 
to meet had been greatly exaggerated; that the fixing of resale prices 
would lead to substantial abuses; and that these abuses could not be 
avoided short of governmental control over the prices fixed. 

On April 14, 1937, the Commission wrote the President, in response 
to his request for a recommendation on the then pending Miller- 
Tydings bill (S. 100, H. R. 7472), in part, the following: 


The Tydings- Miller bill would amend the antitrust laws so as to legalize con- 
tracts and agreements fixing minimum resale prices for goods sold in interstate 
commerce and resold within the jurisdiction of any State where such contracts or 
agreements as to intrastate commerce have been legalized. A number of States 
now have such statutes. 

Many of these State laws and the Tydings-Miller bill are directly and irrecon- 
cilably in conflict with the present Federal law on resale price maintenance. 
Public policy since the passage of the Sherman Antitrust Act in 1890 has been 
opposed to resale price maintenance. 

The position taken by both proponents and opponents of resale price main- 
tenance are based on the belief that such maintenance of prices will limit retail 
competition. * * * The real crux of the question, therefore, is whether 
injury done to the consumers’ interests through the elimination of dealer com- 
petition with respect to price-niaintained articles would be greater than the 
damage now alleged to be done to the interests of manufacturers and distributors 
of trade-marked, nationally-advertised brands when they are used as leaders. 
Neither injury is capable of exact measurement, but, in the opinion of the Com- 
mission, the potential damage to consumers through price fixing would be much 
greater than any existing damage to producers through this form of price cutting. 

This report was transmitted by the President with his letter of 
April 24, 1937, to the Congress.” Among other things, the President 
stated: 

The present hazard of undue advances in prices, with a resultant rise in the 
cost of living, makes it most untimely to legalize any competitive or marketing 
practice calculated to facilitate increases in the cost of numerous and important 
articles which American householders, and consumers generally, buy. 

The Commission was represented upon the Temporary National 
~ . ‘ : rn > 3 ° 
Economic Committee. The final report of that committee, made 
public in 1941, contains a recommendation regarding the Miller- 
Tydings amendment which was concurred in by the Commission’s 
representatives as follows: 

The Miller-Tydings Enabling Act, which legalizes resale price-maintenance 
contracts in interstate commerce, results in some of those economic and social 
practices to be expected from private price-fixing conspiracies. The legal sanction 
of such practices tends to undermine the basic tenets of a competitive economy, 
and introduces rigidities into the pricing of certain goods which restrain trade. 
Consequently we recommend to the Congress the repeal of the Miller-Tydings 
Enabling Act. 

On April 25, 1939, the Commission began and thereafter made a 
second very extensive investigation of resale price maintenance, cover- 
ing the effects thereof on prices, margins, profits, and competitive 
conditions in the manufacturing, wholesaling, and retailing of price- 
maintained and nonprice-maintained articles since the enactment of 
the Miller-Tydings Act. The results of this investigation are con- 
tained in the Commission’s Report on Resale Price Maintenance 


8H. Doc. No. 546, pts. I and IT, 70th Cong., 2d sess. 
%S. Doc. No. 58, 75th Cong., Ist sess. 
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submitted to the Congress December 13, 1945. That report contains 
almost 900 printed pages. The general conclusions of this report are 
adverse to the resale price-maintenance principle. In part they are 
as follows: 


1. Minimum resale price maintenance was originally advocated by manu- 
facturers of highly individualized, trade-marked, trade named, or branded prices 
as a means of protecting them from unrestrained price cutting among dealers to 
whom the products were sold outright. When finally enacted by the States and 
by the Congress, however, its enactment was urged almost entirely by a few well- 
organized dealer groups as a means of eliminating price competition both of dealers 
using the same methods of distribution and of dealers using new and different 
methods of distribution. 

2. Leader merchandising, for the control of which resale price maintenance was 
advanced, is a form of price competition that obviously may be used for unfair or 
deceptive trade purposes, particularly when used by large concerns to eliminate 
weaker competitors. As a corrective of objectionable features of price competi- 
tion, however, resale price maintenance makes no distinction between price com- 
petition that is economically unsound or is unfairly used in trade, and price com- 
petition that is economically sound and in the public mterest because it results 
in adequate service to the public at prices consistent with differences in consumer 
service rendered by dealers using different methods of distribution. 

3. Both State and Federal resale price maintenance laws are entirely per- 
missive in their application to manufacturers, merely granting permission to 
them to place their identified products under price maintenance if they so desire. 
In practice, however, resale price maintenance serves as a focal point for dealer 
cooperative effort to bring pressure to bear on manufacturers to place products 
under price maintenance at prices vielding dealer margins satisfactory to co- 
operating organized dealer groups. In some lines of trade, where the individual 
manufacturer has faced strongly organized dealer group pressure, the extent of 
his freedom of choice as to whether he will place his brands under resale price 
maintenance has been extremely limited. 

4. Commodities to which resale price maintenance is most extensively applied 
are those possessing distinctive characteristics in the minds of customers. In- 
cluded among such commodities are the following: Proprietary articles produced 
under secret formulas or under the protection of patents or copyrights so that the 
manufacturer can determine whether there shall be duplicates of them on the 
market; trade-marked, branded, or otherwise identified products that are adver- 
tised directly to consumers so that there is developed a widespread belief that 
they are superior to less well-known competing brands in quality, construction, or 
performance; products that are so trade named and advertised as to conceal 
from the majority of consumers the fact that identically the same substance, or 
article of equal quality, may be purchased under other names, and often at 
distinetly lower prices; and standard articles and specialties sold under well- 
known brands that over long periods have come to stand in the minds of con- 
sumers as marks of a particular degree of quality, mechanical excellence, dura- 
bility, ete. As to such commodities, the question arises as to how far the dis- 
tinetive characteristics may be developed and still leave the commodity in the 
free and open competition required by the law as a prerequisite to its price 
maintenance. 

* * * * * * * 

6. Application of resale price maintenance, especially with respect to staple 
article, has been fostered in certain industries where production is largely concen- 
trated in the hands of a few manufacturers, as in the case of surgical dressings, or 
where a large number of manufacturers are organized in closely knit trade asso- 
ciation groups, such as in proprietary drugs and medicines and in certain lines of 
grocery items including some soap products, cooking oils, and firearms. When 
such associated groups of manufacturers face strongly organized trade groups of 
dealer proponents, conditions are especially favorable to the adoption of resale 
price maintenance. The legalization ot resale price maintenance unquestionably 
has fostered the formation of such cooperating trade association groups both 
among manufacturers and among retail dealers. 

7. Maintenance of minimum resale prices has been more extensively applied 
in the drug, toilet goods, cosmetics, liquor, and sporting goods trades than in any 
other lines covered in this inquiry. This is due in part to the individuality lent 
to such products by branding, national advertising, proprietary secret tormulas, 
and the like, and in part to the existence of strong cooperation trade groups of 
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manufacturers, wholesalers, and retailers. Among manufacturers of surgical 
supplies, a cooperating group of large companies fixed! by agreement the specific 
prices at which their products should be sold by themselves and their wholesalers 
to large users, and carried the system of maintaining noncompetitive prices among 
their products all the way to the small retail purchaser by placing retailers under 
contract to maintain prices that are uniform for the same products made by the 
different leading manufacturers. 
* ” * * * * * 


9. For these nationally advertised brands of drug-store merchandise that were 
covered in the Commission’s survey, the effect on consumer prices most often 
noted was that the prices of chain stores, department stores, and certain independ- 
ent stores that were selling below the minimums set by resale price-maintenance 
contracts in resale price-maintenance territory were obliged to increase prices. 
Individual druggists, reporting from memory, on the other hand, generally reported 
some price decreases in the same territory. Thus, whether a given customer paid 
a higher or a lower price under resale-price maintenance would depend on whether 
he purchased from a store that was obliged to increase prices or from a store that 
voluntarily decreased prices after resale-price maintenance went into effect. 
While this was happening in the resale price-maintenance territory, the trend for 
the same brands in non-price-maintenance territory often was downward in all 
types of stores, 

* * * * * * * 

18. One of the principal arguments advanced for the legalization of resale- 
price maintenance was that it was needed to enable the manufacturers to control 
undesirable leader merchandising and ‘‘sales below cost.’’ Proponents emphasized 
extreme price wars and the impression was created that before resale-price mainte- 
nance became effective many nationally advertised brands were sold, especially 
by chain stores and other large distributors, at or below invoice cost. In general, 
sales below invoice cost are exceptional. The records of chain stores, department 
stores, and supermarkets examined in the present inquiry indicate that although 
the average prices of such large distributors often were lower than those of inde- 
pendent stores before resale-price maintenance became effective, those lower prices 
yielded substantial average gross margins Over invoice cost of goods in all market 
areas visited. 

After resale price maintenance became effective the price advances forced upon 
large distributors, especially for a number of brands handled by the drug trade, 
yielded larger gross margin percentages to large retail distributors than to indi- 
vidual drug stores as a class in the same markets, although the latter, in general, 
sold the brands at higher prices than the former. Thus, it would seem that the 
large distributors had a real advantage in pricing their goods, possibly because 
they purchased in larger quantities directly from manufacturers whereas small 
retailers were purchasing in smaller quantities from wholesalers and paying higher 
prices. 

19. An important defect in the Tyvdings-Miller Act is that the right to enter 
into minimum resale price contracts is not explicitly limited to the brand owner 
or to a distributor authorized by him to place the manufacturer’s product under 
such contracts. In those States having laws which also omit this explicit limi- 
tation, the resale price maintenance contract has been used in attempts by coop- 
erating groups of wholesalers, or of both wholesalers and retailers, to fix prices 
to be maintained for branded goods without the consent, and sometimes against 
the will, of manufacturers or producers who own the brands. Such wholesaler- 
retailer contracts likewise are being interpreted by some groups as enforceable 
under the nonsigner clause, likewise without the consent or assistance of the brand 
owner. So used, resale price maintenance obviously may be perverted from its 
announced purpose of protecting the brand owner’s interest against unrestrained 
dealer price competition, and be made the means of effectuating price enhance- 
ment and restraint of dealer competition by horizontal agreements among dealers, 
the existence of which may be difficult to prove. 

20. As the result of its investigations in antitrust cases, the United States De- 
partment of Justice has stated that, as an amendment to the antitrust laws, the 
Tydings-Miller Act does not serve the purposes which were urged upon Congress 
as a reason for its passage in that it sanctions arrangements inconsistent with the 
purpose of the antitrust laws, and becomes a cloak for many conspiracies in restraint 
of trade which go far beyond the limits established in the amendment. The con- 
clusion of the Department of Justice is that the actual effects of resale price main- 
tenance have been those which are to be expected from private price-fixing con- 
spiracies unregulated by public authority, whether or not they enjoy the sanction 
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of law. The Department has further stated it to be its belief that if its Antitrust 
Division had sufficignat men and money to examine every resale price maintenance 
contract written under State and Federal legislation, and to proceed in every 
case in which the arrangement goes beyond the authorizations of the Tydings- 
Miller amendment, there would be practically no resale price maintenance .con- 
tracts, and that, in the absence of such wholesale law enforcement, the system of 
resale price legislation fosters restraints of trade such as Congress never intended 
to sanction. 

The Federal Trade Commission, which shares with the Department of Justice 
the function of enforcing the antitrust laws, likewise finds both its personnel and 
funds insufficient to adequately investigate and proceed in all matters involving 
possible use of resale price maintenance contracts in violation of law. 

21. The essence of resale price maintenance is control of price competition. 
Lack of adequate enforcement of the antitrust laws leaves a broad field for the 
activities of organized trade groups to utilize it for their own advantage and to the 
detriment of consumers. The expenses of State and local fair-trade committees, 
all of which are trade managed and trade financed, tend to increase or to prevent 
decreases in distribution costs. Manufacturers and dealers alike contribute to 
the expense of these committees for shoppers and investigators to obtain evidence 
of violations of prices and to pay lawyers employed by the committees in prosecu- 
tion of cases. Manufacturers joining in such proceedings for the enforcement of 
their contract prices likewise must incur additional investigational, legal and other 
expense, and accused dealers must either supinely fall into line or incur similar 
legal and other expense and loss of time in contesting cases before courts whose 
dockets already often are overcrowded to the point where further appropriation 
of public funds becomes necessary to expedite the handling of cases. The net 
result in enhancement and maintenance of high living costs is no less real because 
it is concealed in the prices at which goods reach the consumer in such a way that 
it is not subject to direct measurement. 

* * * * * * * 

24. In 1931, when the Capper-Kelly bill was under consideration in the Con- 
gress, the Commission pointed out that effective supervision in the public interest 
of prices maintained by contract for a multiplicity of products to which resale 
price maintenance might be applied would present very great, it not insurmount- 
able difficulties, as well as probably be a poor substitute for dealer competition 
as an effective regulator of prices to consumers. It was also pointed out that 
under resale prige maintenance without Government regulation, competition 
among manufacturers would be the only remaining regulator of consumer prices 
with respect to price-maintained articles. In its previous reports, going back as 
far as 1918, the Commission has pointed out that both price competition and the 
maintenance of prices may be used for unfair purposes In trade. 

25. Both the results of the Commission’s present special study of the operation 
of legalized resale price maintenance and information developed over a period of 
many years in connection with complaints strongly confirm these earlier conclu- 
sions and point to the further conclusion that in the absence of effective Govern- 
ment supervision in the publie interest, resale price maintenance, legalized to 
correct abuses of extreme price competition, is subject to use as a means of 
effecting enhancement of prices by secret agreements and restraint of competition 
by coercive action on the part of interested cooperating trade groups of manu- 
facturers, wholesalers, and retailers, in such ways and to such an extent as to 
make it economically unsound and undesirable in a competitive economy. 

As stated at the outset of this report, the maintenance of retail prices at a fixed 
and uniform level, prior to the passage of the Tydings-Miller amendment, was 
against the policy of the antitrust laws, and prior to the enactment of said amend- 
ment, a contract aimed at obtaining this result was illegal. The purpose of this 
amendment, as this report shows, is not to legalize contracts whose object is to 
prevent predatory price cutting for an ulterior purpose. The antitrust laws do 
not condemn such contracts. The Tydings-Miller amendment legalizes contracts 
whose object is to require all dealers to sell at not less than the resale price stipu- 
lated by contract without reference to their individual selling costs or selling 
policies. The Commission believes that the consumer is not only entitled to 
competition between rival products but to competition between dealers handling 
the same branded product. 


It is the expressed opinion of the Commission that economic condi- 
tions are not the same at the present time as existed in 1937 which 
prompted the enactment of the Miller-Tydings Act. At present there 
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is no necessity for the Federal resale price maintenance legislation with 
respect to interstate commerce. Furthermore, the Congress has 
already pointed the way toward elimination of the evils, which sponsors 
of the Miller-Tydings Act sought to remedy, through legislation 
prohibiting price discrimination and other unfair methods of compe- 
tition. It is the elimination of these evils rather than legislation legal- 
izing price fixing which will minimize the inequities between the 
smaller-business man and his more powerful competitor. 

Mr. Chairman, our oral presentation up to this point, as I have 
stated, represents in general the unanimous views of the Commission. 
Since a discussion of the significance of price discrimination and its 
relation to the problem before you is substantially an economic matter, 
Dr. John Blair has been instructed by the Commission to present to 
you that part of our oral presentation. Therefore, that part of our 
statement will be discussed by Dr. Blair, the assistant chief economist 
of the Federal Trade Commission. Following his discussion of that 
subject I shall undertake to close our oral presentation with a state- 
ment of the Commission’s recommendations concerning the problem. 

The CuairmMan. Dr. Blair. 

Mr. Buarr. Mr. Chairman, from this point to its conclusion our 
oral presentation represents the views and position of the Commission 
but without the concurrence of one member of the Commission. 

While the Commission is opposed to the resale price maintenance 
laws, it is not blind to the economic practice which was primarily 
responsible for their existence. That practice is price discrimination. 

Although there were other forces at work, the resale price mainte- 
nance laws were principally a defensive effort on the part of small 
merchants designed to protect themselves against the invasions by 
the chain stores during the early thirties. 

I might interpolate there, Mr. Chairman. The Minority Report of 
the House Judiciary Committee, which has been issued on March 13, 
1952, is in substantial agreement with the Commission on this point. 

In other words, the members of the House Judiciary Committee 
who signed this report stated that the principal argument advanced 
for fair trade is to the effect that it is necessary in order to protect 
small-business men from predatory and discriminatory practices 
waged against them by their larger competitors. 

Moreover, in this report, they stated that those practices, which 
were particularly widespread during the depression of the early thirties, 
constituted the principal course of fair trade. 

In analyzing the testimony of the witnesses supporting the fair 
trade laws, before both the House Judiciary Committee and the House 
Interstate and Foreign Commerce Committee, it will be found that 
the overwhelming bulk of the arguments and evidence presented i 
behalf of the legislation is to the same effect, namely, that fair trade is 
necessary in order to protect the small-business man against predatory 
and discriminatory practices. 

Now, if there is another means, one which would not be injurious to 
the public, of meeting that particular problem, more of the arguments 
advanced in behalf of fair trade would lose whatever foundation they 
now have. 

To return to the statement, according to figures published by the 
Department of Commerce, chain stores and mail-order houses in- 
creased their share of total retail sales from 21 percent in 1929 to 27 
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percent in 1933. During this period, thousands of independent 
druggists, grocers, and other small merchants closed their doors. A 
significant portion of these casualties can be traced directly to the 
discriminatory practices of the chain stores. Some idea of the char- 
acter and extent of these discriminations can be gathered from the 
findings of the Federal Trade Commission in its chain store investiga- 
tion—Seventy-fourth Congress, first session. In this investigation, 
the Commission found: 

1. That it had been the persistent policy of the chain stores to seek 
out and demand special and unwarranted price concessions on the 
goods they bought; and 

2. That the chains in many instances discriminated in the resale of 
merchandise by maintaining higher prices in localities where competi- 
tion was absent or weak and cutting prices aggressively in those 
localities where aggressive competition was encountered. 

In the final report of the investigation, submitted on December 14, 
1934, the Commission summarized the results of a statistical survey 
which it had undertaken of the extent of special discounts and allow- 
ances made to chain stores as against those made to independent 
wholesalers. For the purpose of the survey, special discounts and 
allowances were defined as, “‘ All those forms of allowances made to 
distributors not appearing on the face of the invoice.”” On the basis 
of reports received from several hundred manufacturers of drugs, 
groceries, and tobacco, covering their sales and allowances to a large 
number of selected distributors in each of two successive years, the 
Commission concluded that: 

The chains apparently benefit to a much greater extent than the wholesalers 
from these special discounts and allowances. The Commission’s figures indicate 
that more manufacturers make allowances to chains than make such allowances 
to wholesalers, and the proportion of chain accounts carrying allowances was far 
greater than the proportion of wholesale accounts * * * = (p. 57). 

Specifically, the Commission found that the total allowances granted 
by the drug manufacturers surveyed amounted to $3,798,000, of 


7 


which $2,848,000, or 75 percent, went to drug chains; total allow- 
ances by the grocery manufacturers amounted to $6,439,000, of which 
the grocery chains received $5,840,000, or 91 percent; and total 
allowances made by the tobacco manufacturers amounted to $6,928,- 
000, of which the tobacco chains received $6,122,000, or 88 percent. 
Expressed as a percentage of sales, allowances received by chains 
were several times those obtained by the independent wholesalers. 
Thus, in 1930 the rate of special allowances on total sales for drug 
chains was 5.19 percent, as compared with only 1.11 percent for 
independent drug wholesalers; for grocery chains, the rate was 2.02 
percent, as compared with 0.91 percent for grocery wholesalers; 
and for tobacco chains, the rate was 3.57 percent, as compared with 
0.71 percent for tobacco wholesalers. Here it should be noted that a 
rate of 2 or 3 percent on sales for any item with a high turn-over such 
as drugs, groceries, or tobacco products, represents a very significant 
competitive advantage.” 

Numerous specific examples of discriminations granted to chain 
stores were cited in hearings before the so-called Patman committee 
of the Seventy-fourth Congress.** For example, these hearings list 

” Thid., p. 58. 


28 74th Cong., Ist sess., Hearings Before the Special Committee on Investigation American Retail.Federa- 
tion and Investigation of the Trade Practices of Big Scale Buying and Selling, H. Res. 203 and 239, 1936, 
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the discounts, rebates, additional compensation, and allowances mnie 
to Liggett Drug Co., amounting to $797,386, in 1934. Similarly, 
witness testified that the spec ial allowances made available by manu- 
facturers to the United Drug Co. amounted to about 4 percent of its 
total business.*° 

During the late 1930’s, following the enactment of the Robinson- 
Patman Act, the Commission proceeded to challenge discriminations 
practiced by the American Optical Co." and Bausch & Lomb Optical 
Co.2 Those discriminations required small-business men to pay 
prices 25 percent higher than the prices “big dealers’? were required 
to pay. Under the Robinson-Patman Act the Commission ordered 
those discriminations stopped. In a more recent case the Commis- 
sion found that one larger merchandiser distributing items competitive 
with those sold in retail drug and grocery stores had been able to 
buy those items at discriminatory prices. The discriminations in some 
of the mstances were so great that the independent merchants were 
found to be paying prices 33 percent higher than this large favored 
merchandiser. The Commission ordered that the practices upon 
which these discriminations were based be discontinued. 

These and numerous similar examples, together with the compre- 
hensive findings of the Commission itself, make it abundantly clear 
that during the 1930’s chain stores were receiving price discriminations 
of such magnitude as to give them an insurmountable competitive 
advantage over independent merchants. No matter how efficient 
they might be, the independent merchants could not possibly compete 
against a rival which was gaining the benefit of such widespread con- 
cessions on its merchandise. 

In its report on the chain-store investigation the Commission found: 

An important aspect of chain store price policy is the frequent use of ‘‘leaders”’ 
consisting of specially low-selling prices on particular items. <A large part of the 


prevalent publie belief that chain-store prices are lower than those of independents 
has its root in that policy. 


ee 


The economic significance of the “loss leader’’ practice and the price 
discriminations from which the practice stemmed, and without which 
its widespread and general use could not continue, was discussed not 
only in the Commission’s report to Congress on its chain-store investi- 
gation but also in other reports more recently submitted to the Con- 
gress. For example, on April 18, 1951, in a report to the Senate 
Committee on the Judiciary, the Commission called attention to the 
deleterious effects upon small business flowing from price discrimina- 
tions. In that report the Commission stated: 


Discriminatory selling has long been recognized as a practice which works to 
the advantage of big business and toward the destruction of small business. Dis- 
criminatory selling has thus long been recognized as a practice which works in 
two ways toward the creation of monopoly. First, discriminatory selling is a 
practice by which large sellers destroy smaller competing sellers. This is true 
whether or not the large seller intends any injury to his smaller rivals. Second, 
discriminatory selling results in advantageous purchase terms to big buyers and 
in disadvantageous purchase terms to the small buyer. 


* Ibid., No. 2, pp. 74-80. 

0 Thid., p. 58. 

HR E. T. C. 169 

32 28 E. . C, 186. 

a. Docket No. 4933. 

4 F TC C hain Store Investigation, op. cit., p. 38. 
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When large sellers are not permitted to discriminate in price between 
purchasers located in different communities, with the effect of smother- 
ing a small seller operating on only one of the, or when they are not 
permitted to discriminate between large and small buyers competing 
in the same community, the “hardest” kind of competition will result. 
This is the kind of competition which places upon sellers the necessity 
of lowering prices generally in order to sell at all. To relieve sellers 
from this necessity and permit them to discriminate in price results in 
the ‘‘softest”’ kind of competition. 

As a result of the widespread price discriminations of the thirties, 
small business, faced with the threat of imminent extinction, sought 
to obtain protective legislation. This it secured in two forms—the 
resale price maintenance laws and laws against price discrimination. 

The Federal Trade Commission disapproves of one of these two 
forms of protection, resale price maintenance, and approves of the 
other, the Robinson-Patman Act. Essentially, it is opposed to the 
former on two grounds: First, the resale price maintenance laws are 
a price-fixing measure, giving manufacturers the right to fix the exact 
level of retail prices; and second, it ignores the question of efficiency. 
The Commission approves of the Robinson-Patman Act on precisely 
the opposite grounds: First, the Robinson-Patman Act gives to no 
one the power to fix prices but merely provides that they shall be 
reasonably equal as made by a single seller to different buyers; and 
second, it does not ignore the question of efficiency, but, rather, 
permits discriminations based on savings in costs. 

With regard to the first consideration, resale price maintenance 
laws, as heretofore pointed out, are price-fixing measures. They give 
to private individuals the right to fix prices at all levels of trade with- 
out providing protection for the public interest. In effect, they 
confer upon private individuals rights and powers not even delegated 
to public bodies. 

In contrast, the Robinson-Patman Act is not a price-fixing measure. 
It does not give to the manufacturer, or to the distributor, the right 
to fix the price at which goods shall be sold. Rather, it places sellers 
under an obligation—the obligation to treat all buyers on more or 
less equal terms. 

Thus, resale price maintenance, by conferring upon producers a 
right which enables them to secure the same objective as would result 
from a horizontal conspiracy, has the effect of injuring competition. 
In contrast, the Robinson-Patman Act, by putting all buyers on much 
the same footing, has the opposite effect of promoting competition. 

With regard to the second consideration, that of efficiency, there is 
no “cost defense’? under the resale price maintenance laws. It is a 
normal tendency for manufacturers to seek as widespread a distribu- 
tion of their product as possible. Hence, under resale price mainte- 
nance, they generally tend to set their resale prices at sufficiently 
high a level as to enable the most inefficient distributors to remain in 
business. 

Under resale price maintenance, there is not sufficient incentive for 
a merchant to go to the trouble of doing all of the things necessary to 
cut costs. There is not sufficient incentive for him to strive for greater 
productivity out of his employees, to keep a careful inventory control, 
to eliminate nonproductive operations or to carry on similar cost- 
cutting operations, when the retail price at his store can be no lower 
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than the retail price at the most inefficient store and he knows that at 
the other stores the prices will be no lower than his. 

In this sense, the resale-price-maintenance laws are anti-efficiency 
measures. And, by the same token, they are anticonsumer measures. 
They represent the negation of the spirit of enterprise under which the 
man who builds a better or cheaper mousetrap is entitled to have the 
world beat a path to his door. Just as Henry Ford was permitted 
and encouraged to pass on to the consumer the benefits of the mass- 
production system, so also should the independent druggist who wants 
to improve his efficiency and thereby gain a bigger trade be permitted 
to do so. 

In contrast to the resale-price-maintenance laws, the Robinson- 
Patman Act does recognize the principle of efficiency. Under that 
act, the cost defense is a complete defense. That is to say, it permits 
price discriminations which reflect savings in costs. Section 2 (a) 
of the Clayton Act, as amended by the Robinson-Patman Act, reads: 

Provided, That nothing herein contained shall prevent differentials which make 
only due allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such commodities are 
to such purchasers sold or delivered. 

In short, the one form of protection obtained by small business, 
resale-price maintenance, may be said to be anticompetitive and anti- 
efficiency, whereas the other, the Robinson-Patman Act, may be said 
to be procompetitive and pro-efficiency. 

[ will now turn the statement back to Mr. MacIntyre, who will pre- 
sent some suggestions as to alternative methods of meeting the prob- 
lem for which fair trade is held by some to be the only possible remedy. 

The CuarrMan. Is the committee to understand that in all of your 
testimony which you have just given, one member of the Commission 
did not agree? 

Mr. Buatr. That is right, he did not concur with this point of view. 

The Cuarrman. Did not concur. The other members of the Com- 
mission did concur? 

Mr. Buarr. That is right, sir. 

The Cuarrman. Did that one member submit a minority report 
or anything of that kind? 

Mr. Briarr. Not exactly on this particular issue. His views as to 
the Robinson-Patman Act, however, are well known. 

The CuarrMan. But he did not say anything, he did not want any 
statement made in the record? 

Mr. Biartr. Not to my knowledge. 

The CuHarrMan. All right. 

Mr. MacIntyre. Mr. Chairman, the suggestions for amendment 
to the Clayton Antitrust Act, which we are now about to present 
are submitted to your committee merely for information of the Com- 
mission’s position on the matter. They do represent the Commission’s 
position and its views without the concurrence of one of its members. 


SUGGESTED AMENDMENT TO THE CLAYTON ANTITRUST ACT, AS AMENDED 
TO MEET THE FAIR-TRADE PROBLEM 


We have pointed out that it is the expressed opinion of the Com- 
mission that economic conditions are not the same at the present 
time as existed in 1937, which prompted the enactment of resale- 
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price-maintenance legislation in the form of the Miller-Tydings Act. 
We have also pointed out that in our opinion the evil which the spon- 
sors of resale-price maintenance seek to remedy can more appropri- 
ately be dealt with through legislation prohibiting price discrimi- 
nation than through resale- price-maintenance legislation. It is 
obvious to those of us who have given close study to the pending 
proposed resale-price-maintenance legislation that it will not reach 
the core of the problem its sponsors want eliminated. For example, 
during the course of the hearings on proposed resale-price-maintenance 
legislation before committees in the House, a few weeks ago, many 
illustrations were presented by sponsors and supporters of ‘the legis- 
lation showing that large and powerful tradesmen were selling mer- 
chandise at prices below the prices paid for similar merchandise by 
their small retailer competitors. It appears that such illustrations 
impressed members of the committees of the House, and in fact the 
membership of the House. Therefore that portion of the record of 
the hearings in the House probably contributed substantially to the 
strong position taken in the House favoring resale-price-maintenance 
legislation. 

We believe that faith in resale-price-maintenance legislation in that 
respect is misplaced. The proposed legislation cannot be relied upon 
to eliminate situations of that character about which complaints were 
made to the members of the House committees. For example, the 
Federal Trade Commission, proceeded against Sears, Roebuck & Co. 
on a complaint which charged that Sears was selling sugar at prices 
below cost. In that connection Sears advertised ‘‘You save 2 to 4 
cents on every pound” (258 Fed. 307). After the Commission, on th 
basis of the record, found that Sears had sold sugar below cost, it 
concluded its case and in one provision of its order commanded Sears 
to cease selling sugar below cost. The court set aside that portion of 
the Commission’s order and in so doing stated: ‘‘We find in the 
statute no intent on the part of Congress, even if it has the power, to 
restrain an owner of property from selling it at any price that is 
acceptable to him or from giving it away.” 

Now what does that problem have to do with the problem before 
you? Simply this. Sugar and many other staple items sold at retail 
in the many thousands of grocery and drug stores throughout this 
country are available in packages with and without trade-marks, 
Some bear the private labels or trade-marks of the retailer. In such 
situations—that is, packages bearing the private labels or trade- 
marks of the retailer—the retailer under the proposed legislation 
pending before you would be as free to sell at retail such merchandise 
at prices below cost as the court informed us Sears was free to sell or 
give away itssugar. Of what consolation would it be for the sponsors 
and supporters of the pending proposed retail-price-maintenance 
legislation to awake to the realization that they have secured approval 
of the legislation, but without effect on the situations about which 
they appear to be most concerned? 

We have stated that we believe the faith of the small-business men 
in resale-price-maintenance legislation is misplaced. That thought is 
based in part upon the kind of situation described as follows: 

A manufacturer of a nationally advertised and trade-marked items 
sells it for $8 to small independent retailers. The manufacturer 
requires such retailers under resale-price-maintenance law to resell 
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such item at retail at $12.75. At the same time the manufacturer is 
selling the same item to a large chain retailer at $6. In the latter 
instance the item bears the private brand of the large chain retailer. 
The large chain retailer resells the item at $8, in competition with the 
small independent retailers who are selling the item bearing the 
manufacturer’s regular and nationally advertised brand. The public 
becomes aware of the fact that the quality of the item is essentially the 
same, whether sold under the manufacturer’s regular and nationally 
advertised brand or under the large chain retailer’s private brand. 
As a result of the described circumstances trade is diverted from the 
small independent retailers where the item sells for $12.75 to the large 
chain retailer where it sells for $8. The small independent retailers 
cannot move to meet that problem. They are required to maintain 
their price at $12.75 under the resale-price-maintenance law and lose 
their customers to their large competitor who is unaffected by resale- 
price-maintenance law. In that situation the small-business man has 
a resale-price-maintenance law but has lost his business. 

Dr. Blair can cite some data which will substantiate somewhat and 
further what I have just said. 

Mr. Buarr. I want to call your attention to the minority report of 
the House Judiciary Committee on this issue. 

On page 23 it brings out the very interesting fact that between 
1939 and 1949, the drug stores’ share of the consumer dollar has 
declined from almost 4 cents to less than 3 cents. We regard that 
economic trend as rather significant. Here we have a period in which 
resale-price-maintenance laws were in effect. Yet during this period 
the drug stores’ share of the consumer’s dollar has been declining from 
4 to 3 cents; percentagewise, a rather significant decrease. 

Obviously, the fair-trade laws have not been the complete answer 
to the problem that their sponsors regard them to be. 

Now the question arises: Why has this decline taken place? Mr. 
MacIntyre has given you one of the reasons. The development of 
private brands by the large retailers, the chain stores, mail order 
houses, and department stores who have the money to put on the 
market their own private brands. 

There is another economic cause of this decline, however, and that 
is a gradual shift by consumers from doing business at the neighbor- 
hood drug store, to buving drugs, pharmaceuticals, cosmetics and 
related products at supermarkets. 

Now, of course, under fair trade the drug store cannot maintain a 
lower price for a branded item than a supermarket, since they both 
are governed by the same minimum price. 

But the supermarkets, apparently as a result of a number of 
economic considerations, have been able to get more and more of the 
business that formerly went to the drugstores. For one thing, they 
have much larger resources. When the price is the same as between 
two stores, all other factors considered equal, the store which has the 
greater resources to advertise, push, and promote the sale of the 
product is probably going to gain the advantage in trade. 

Also housewives take advantage of the locational value of the super- 
market, buying their drugs and pharmaceuticals at the same time they 
are buying’ their food. As a result, according to a recent survey con- 
ducted by the Progressive Grocer, 85 percent of the Nation’s leading 
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supermarkets and “superettes’’? now sell health and beauty aids as 
compared to only 37 percent 10 years ago. 

Now why are the supermarkets handling drugs? The report makes 
the following observation. This is the minority report of the House 
Judiciary Committee: 

Reasons prompting the large grocery chains to be ardent advocates of fair 
trade were succinctly stated in the February 1952 survey of drug-item sales by 
major grocery outlets made by the Progressive Grocer. Many operators partici- 
pating in the survey, Progressive Grocer noted, came out wholeheartedly in favor 
of fair-trade prices for these commodities, ‘‘the margins on drugs are extremel 
generous when compared to traditional grocery margins,” it continued, and lead- 
ing food merchants are anxious to maintain them, for they do not expect any let-up 
in price competition in the period ahead. To some extent drugs are compensating 
for the extremely low margins on many regular food products, and operators are 
not anxious to disturb fair-trade prices. 

Mr. Chairman, these facts suggest that the sponsors and supporters 
of fair trade have placed their faith in a very weak instrument of 
obtaining the goal they seek. 

Mr. MacIntyre. We believe that it behooves small-business men to 
make a closer study of this problem and what is likely to happen to 
them under these resale-price-maintenance laws before Congress 
takes final action on the pending proposals. We appreciate that for 
the businessmen and the Congress the problem is a serious one. We 
recommend a thorough reexamination of the problem before final 
action on the pending proposals. 

The Cuarrmayn. Let me ask Dr. Blair this question. He says that 
the volume of—as I understood it—sales by the drug store is only 3 
percent or 3 cents out of the consumer dollar. 

Have you checked that to find out whether or not the volume of 
drugs, over-all volume of drugs, sold in whatever outlets is more than 
3 percent? 

Mr. Buair. I do not know whether it is more than 3 percent, Mr. 
Chairman. I am merely citing an observation made in the minority 
report. 

However, the report also makes an observation which would shed 
some light on the question vou have just asked. 

It has a quotation from Mr. J. O. Peckham, vice president, A. C. 
Nielsen Co., in the NARD, National Associated Retail Druggists 
Journal, 1950, page 1253. There Mr. Peckham states: 

The retail drug store has not kept pace with generai business development. 
Although its sales volume increased two and one-half times between 1939 and 
1949, it ended up by getting less of the consumer’s dollar simply because sales 
through other outlets had expanded more rapidly than drug-store business. 

The CHarrMan. That would indicate that the drugs are still being 
sold. 

Mr. Buatr. Yes, sir; but of the total volume of drug sales there has 
been a relative decline in the proportion sold by drug stores. 

Mr. MacIntyre. Mr. Chairman, it is the belief of the Commission 
that the best way of meeting this problem is to attack it at its source, 
that is, through an effective law against price discrimination. The 
Commission pointed out that the present law against price discrimin- 
ation, the Robinson-Patman Act, differs from resale-price-maintenance 
laws in that (a) it gives to no one the right to fix the price at which 
goods shall be sold but rather places sellers under the obligation to 
treat all buyers on more or less equal terms and (6) it recognizes the 
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principle of efficiency by containing a cost defense which is a complete 
defense. 

While the principles upon which the Robinson-Patman Act is based 
are thus thoroughly in accord with the fundamental objectives of 
antitrust policy, it must nevertheless be recognized that it has weak- 
nesses which seriously interfere with its effectiveness. 


CLOSING THE GOOD-FAITH LOOPHOLE 


One of the recognized weaknesses in the Clayton Antitrust Act, as 
amended by the Robinson-Patman Act, is that in its present status 
it permits a seller to favor one buyer over a competing buyer through 
discrimination in price, even when the result is the destruction of com- 
petition, when it can be shown that the favored buyer had been offered 
an equally low price by a competitor of the seller, and such low price 
was met in good faith. That loophole in the law presents difficulties 
in its enforcement. When a large buyer such as any of the large retail 
grocery or drug chains is able to secure from any prospective supplier 
a low price and then reports that fact to a large supplier of that com- 
modity, the latter is supplied with a basis for an argument for dis- 
criminating in price in favor of the large chain and against its small 
competing retailer. 

If there is to be an effective law against the practice which gave 
rise to ‘fair trade,” it is essential that as a first step the “good faith” 
loophole in the Robinson-Patman Act be closed. To that end con- 
sideration should be given to a recommendation which has already 
been made by the Commission to the House Judiciary Committee, 
namely, that good faith be retained as an absolute defense to a charge 
of price discrimination, where the effect of the discrimination is limited 
to the injury of a competitor but that good faith not be a complete 
defense where the effect of the practice is of such proportions as to 
result in a substantial lessening of competition. 


PROHIBITING SALES BELOW COSTS AT RBTATI, 


An amendment along the lines suggested above, that is, to prohibit 
sales below cost at retail, would provide an effective law against price 
discrimination where the discrimination involves commodities of like 
grade and quality. It would, however, fail to reach another type of 
disc riminatory practice while is also of concern to the proponents of 

“fair trade,’ namely, disc ‘riminations as among different produc ts, or 
as it is semetimes termed, the “loss leader’’ practice. This is the 
practice of a seller, who handles many products or product lines, cut- 
ting prices on a single product or a single product line, with only an 
insignific ant loss to himself, but with disastrous losses to the small 
competitors who depend heavily on those particular products and 
product lines subjected to the price cuts. 

The present law places no really effective restraint upon discrimina- 
tions as between different products or different product lines. More- 
over, the practical problems of enforcement are such as to probably 
make it impracticable to devise as broad a restraint for discriminations 
among different products as is imposed against discriminations for a 
single product. 
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It would seem feasible, however, to place some restraints on this 
type of discrimination, at least insofar as retail trade is concerned. 
Specifically, the Robinson-Patman Act could be amended to prohibit 
resellers from selling below cost at retail, with cost defined as invoice 
purchase price plus cost of delivery, excise taxes, and any other costs 
incident to acquiring ownership of the goods at the buyer’s place of 
business. 

It is recognized, of course, that in purely competitive markets, the 
price of a commodity depends solely upon supply and demand; and 
such a competitive price may tentatively fall below both actual and 
replacement costs. 

The practical problem of enforcing any prohibition against below- 
cost selling must be, therefore, to distinguish between competitive 
price declines due to seasonal or excess inventories, distressed stocks, 
etc., on the one hand, and to deliberate, systematic, and willful manip- 
ulation of prices on the other hand. The present exemptions appear- 
ing at the end of section 2 (a) of the Robinson-Patman Act. pertaining 
to changing marketability of goods, obsolescence of seasonal goods, 
etc., would appear to provide adequate qualifications to the general 
prohibition which is suggested. 

Insofar as the question of good faith is concerned, the same defense 
suggested above to apply to the law against price discrimination 
should also apply to the proposed prohibition against sales below 
cost. That is to say, good faith would be a complete defense to a 
charge of selling below cost where the effect of the practice is limited 
to injury to a competitor but good faith would not be a complete 
defense where the effect was so widespread as to injure competition. 


BROADENING THE ‘‘COMMERCE’’ PROVISION 


In order for the sales-below-cost amendment suggested above to be 
effective, it would be necessary to broaden the “in commerce” restric- 
tion which has been placed upon the Clayton Act and make the 
applicability of this law to commerce as broad as the applicability 
of the Sherman Act. Consequently, in the draft bill which is here 
submitted, the words ‘‘or affecting’ have been inserted between the 
words ‘‘in”’ and ‘‘commerce,”’ now appearing in section 2 (a) of the 
Clayton Act. 

In the draft, new language is in italics and proposed deletion of 
existing language is indicated by being enclosed in black brackets. 

It is submitted for the information of this committee. 

The CHAtRMAN. We are very glad to have the language contained 
in that bill in the record. 

(The suggested language referred to above follows:) 


A BILL To amend an act entitled “‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (15 U. 8. C. A., sec. 13), as amended 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 2 of an Act entitied ‘An Act to sup- 
plement existing laws against unlawful restraints and monopolies, and for other 
purposes’’, approved October 15, 1914, as amended is hereby further amended to 
read as follows: 

Sec. 2. (a) That it shall be unlawful for any person engaged in or affecting 
commerce, in or affecting the course of such commerce, either directly or indirectly, 
to discriminate in price between different purchasers of commodities of like grade 
and quality, where either or any of the purchases involved in such discimination 
are in or affecting commerce, or to discriminate between or among different commod- 
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ities or similar commodities of different grade and quality by reselling at retail in or 
affecting commerce any commodity at less than net cost of such commodity delivered 
to the retailer’s place of business where such commodities are sold for use, consump- 
tion, or resale within the United States or any Territory thereof or the District 
of Columbia or any insular possession or other place under the jurisdiction of the 
United States, and where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of commerce, or 
to injure, destroy, or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination, or with customers of either 
of them: Provided: That nothing herein contained shall prevent differentials 
which make only due allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered: Provided, however, That the 
Federal Trade Commission may, after due investigation and hearing to all inter- 
ested parties, fix and establish quantity limits, and revise the same as it finds 
necessary, as to particular commodities or classes of commodities, where it finds 
that available purchasers in greater quantities are so few as to render differentials 
on account thereof unjustly discriminatory or promotive of monopoly in any line 
of commerce; and the foregoing shall then not be construed to permit differentials 
based on differences in quantities greater than those so fixed and established: 
And provided further, That nothing herein contained shall prevent persons engaged 
in selling goods, wares, or merchandise in commerce from selecting their own 
customers in bona fide transactions and not in restraint of trade: And provided 
further, That nothing herein contained shall prevent price changes from time to 
time where in response to changing conditions affecting the market for or the 
marketability of the goods concerned, such as but not limited to actual or imminent 
deterioration of perishable goods, obsolescence of seasonal goods, distress sales 
under court process, or sales in good faith in discontinuance of business in the 
goods concerned. 

(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, the 
burden of rebutting the prima facie case thus made by showing justification shall 
be upon the person charged with a violation of this section, and unless justifica- 
tion shall be affirmatively shown, the Commission is authorized to issue an 
order termigating the discrimination: Provided, however, [That nothing herein 
contained shall prvent a seller rebutting the prima facie case thus made by 
showing that bis lower price or the] That unless the effect of the discrimination or 
sale below cost may be substantially to lessen competition or tend to create a monopoly 
in any line of commerce it shall be a complete defense for a seller to show that his 
lower price or the furnishing of services or facilities to any purchaser or purchasers 
was made in good faith to meet an equally low price of a competitor, or the 
services or facilities furnished by a competitor. 


The Cuarrman. I do have a question I want to ask Dr. Blair, if we 
can go back to his testimony. 

Did these statistics which you have presented have any breakdown 
as to States that do not have fair-trade laws? I understand that the 
District of Columbia and perhaps three States—45 States are in one 
category, and Missouri, Texas, and Vermont and the District of 
Columbia, are in another. 

Now do we have statistics with respect to sales of drug commodities 
in the two different categories? 

Mr. Buarr. Yes, sir; there are data available bearing on the ques- 
tion you have raised. 

The CHarrmMan. We recall now that during the time when fair-trade 
prices were effective that the sale of drugs in drug stores dropped down 
to 3 percent, or 3 cents of the consumer’s dollar. Now what happened 
in the three States? 

Mr. Buarr. First I would like to call your attention to another 
observation in the minority report of the House Judiciary Committee, 
appearing on page 43. The report says: 

In the retail drug field, for example, the Federal business census in 1948 showed 
that only 10 States in the Union had more than 1,000 drug stores with fountains 
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serving their populace. Among these were Texas, a non-fair-trade State which 
ranked fourth with 1,926 retail drug stores containing fountains, and Missouri, 
another non-fair-trade area, which ranked ninth, with 1,191 stores. According to 
the same census, there were only 9 States of the Union with total drug store sales 
amounting to more than $100,000,000. Among these States, Texas, without fair 
trade, ranked fifth with $162,404,000 in sales volume, and Missouri, also without 
fair trade, ranked ninth with a sales volume of $103,757,000. 


Now the Federal Trade Commission, more or less anticipating that 
this problem of fair trade would arise again, in November 1947, re- 
quested Dun & Bradstreet to prepare an analysis for the Commission 
of the drug-store failures in States without fair trade and in adjoining 
States which do have fair-trade laws. We wanted to see whether the 
rate of failures of retail drug stores was greater in non-fair-trade 
States than in the adjoining States which do have fair-trade laws. 

On November 20, 1947, Dun & Bradstreet sent to the Commission 
the results of its analysis, which I would like to put in the record at 
this point. 

The CHatrMan. Very well. We will be glad to have it in the record. 

(The data from Dun & Bradstreet follows:) 


MARKETING AND RESEARCH SERVICE OF Dun & Reanren ET, INC., 
New York, N. Y., November 20, 1947 
Mr. Otis B. JoHnson, 
Secretary, Federal Trade Commission, 
Washington, D. C. 

Dear Mr. Jounson: I am pleased to send vou herewith the tabulation of 
drug-store failures in selected States, which we have compiled and completed in 
accordance with our agreement of October 23. Data are presented for the years 
1939, 1940, 1946, and 1947 to date, showing the number and liabilities of retail 
drug stores failing in a selected group of States without fair-trade laws (Vermont, 
Washington, D. C., Texas, and Missouri) and in a group of nearby States with 
fair-trade laws (New Hampshire, Maine, Maryland, Oklahoma, IWinois, and 
Kansas). You will note that we have included information on the alternate 
States which you specified as well as on the first choices. 

The rate of failure per 1,000 enterprises in business has been computed for 
1939, and included in the enclosed table. That is the only year for which census 
figures were available on the number of drug stores in operation in each State; 
and no adequate figures of any sort are available for the other years surveyed. 

Failures are reported to New York by various Dun & Bradstreet offices located 
throughout the United States. A business failure, as defined for this record, 
occurs when a commercial or industrial enterprise is involved in a court pro- 

ceeding or voluntary action which is likely to end in loss to creditors. Specifically, 

th e Dun & Bradstreet record of failures includes discontinuances following assign- 
ment, voluntary or involuntary petition in bankruptcy, attachment, execution, 
foreclosure, etc.; voluntary withdrawals with known loss to creditors; also enter- 
prises involved in court action, such as receivership, and, since June 1934, reorgani- 
zation or arrangement which may or may not lead to discontinuance; as well as 
businesses making voluntary compromises with creditors out of court. Court 
cases are reported at the time when petitions are filed in the courts, rather than at 
the time when final disposition of them is made. 

The liabilities reported are primarily current indebtedness. For the purpose of 
the failure record, current liabilities are defined as including not only all accounts 
and notes payable, but also all obligations, whether in a secured form or not, 
known to be held by banks, officers, affiliated companies, supplying companies, 
or the Government. 

I hope you will find this tabulation of interest and value. It has been a pleasure 
to be of service to vou. If vou have any questions about this compilation or if you 
encounter a similar problem in the future, please do not hesitate to let us hear 
from you. 

Sincerely yours, 
SAMUEL P. Hayes, Jr., 
Associate Director. 


(The enclosed table follows:) 
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Failures of retail drug stores in selected States, 1939, 1940, 1946, and 1947 


States without fair trade laws States with fair trade laws 
Rate | Rate 
Num-| Liabil- es Num-| Liabil- per 
; a 1,000 | . : 1,000 
ber ities | ‘con- ber ities eon- 
cerns | cerns 
1939 1939 
ES EE ae ‘ : E New Hampshire 2 $8, 000 8.9 
Washington, D. C__......-. 1 $4, 000 3.0 | Maine 4 30, 000 10.1 
Texas eae 16 | 132,000 4.8 | Maryland... 3 7, 000 4.1 
Missouri. ......-.. 9 | 77,000 4.1 | Oklahoma 17 | 119, 000 | 15.0 
Iilinois 52 | 217,000 14.1 
Kansas 8 72, 000 7.4 
1940 | 1940 
WE cat enstidesscasene F ; Poe New Hampshire 2 11, 000 
Washington, D. C__. 3 | 29,000 |_- Maine 4 24, 000 
Texas ; ie 19 | 108,000 j|...... Maryland 3 | 154, 000 
Missouri. ocodbladleeis | 11 | 49,000 | Oklahoma 11 48, 000 
| Nlinois suey 45 | 224, 000 
| Kansas 7 25, 000 
| i i 
| 
1946 | | 1946 
ee eS Laxdichey Tea P .| New Hampshire ---- 1 2, 000 
Weert. 295 ©). . ocacace}oce-sustsdn ey. % Maine 
Texas dad “ i éab< naan sliclaeeisd ded eae eee T. ¢ 
Missouri. ..-..-- glial aie dale ce ae .| Oklahoma. - 
| Illinois 
| Kansas... 
January to October 1947 | | January to October 1947 
} | 
Vermont LES et DD biknelcbe unc | New Hampshire - - .- 
Washington, D. C...-. hagustrwil shoaagenphoaeeenel Maine 
Texas Pete ataniee’ 1} 13,000 |........| Maryland 
PRMUIG i dd oc ese cee] D6 8 OO hivsscei- | Oklahoma. -....--- goes ia badd 
j | | Illinois. -_-. ronal 1 | 50,000 
| SI sin thine ka amcieintca a 1 7, 000 
} ! 


Mr. Buair. It will be noted that the table is broken down into two 
columns. To the left are States without fair-trade laws and to the 
right are adjoining States with fair-trade laws. 

In 1939 it will be seen that the State of Vermont, which does not 
have fair-trade laws, had no failures of retail drug stores. The 
neighboring States of New Hampshire and Maine had respectively 
two and four failures or a rate of failures per 1,000 drug stores of 8.9 
and 10.1, respectively. 

Washington, D. C., which does not have a fair-trade law, had in 
1939 one failuie or a rate per 1,000 drug stores of 3. The adjoining 
State of Maryland had three failures in that year or a rate of failure 
of 4.1, 3 compared to 4.1. 

The State of Texas, which does not have a fair-trade law, had 16 
failures in 1939, or a rate of 4.8. The adjoining State of Oklahoma, 
which does have a fair-trade law, had 17 failures of a rate per thousand 
drug stores of 15. In other words, 4.8 as against 15. 

The State of Missouri is another State which does not have fair- 
trade laws. It had nine failures in 1939, or a rate of 4.1. The adjoin- 
ing States of Illinois and Kansas had 52 and 8 failures, respectively, 
during that period, or a rate of 14.1 and 7.4, respectively. 

So it will be seen that in every case in the year 1939 the rate of 
failure per thousand drug stores was lower in the non-fair-trade States 
than in the adjoining States which do have fair trade laws. 
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The only year for the years covered in this study for which census 
figures were available showing the total number of drug stores was 
1939. Thus, it is impossible to make comparisons for the other years 
in terms of the rate per thousand concerns. However, it will be noted 
that in 1940, 1946, and January through October 1947, the showing is 
by and large one of very few failures in the non-fair-trade States and 
apparently of a higher rate of failures in the adjoining fair-trade 
States. 

To our way of thinking, that is rather conclusive evidence bearing 
on the point that fair trade is essential to protect the independent 
businessman from being forced out of business. 

The CHarrMAN. Statistics are always interesting but we have to 
look beyond them sometimes for some of the reasons. Does that 
complete your statement, Mr. MacIntyre? 

Mr. Macintyre. Mr. Chairman, we have one other suggestion for 
legislation that I would like to leave with you and will close with that, 
ifI may. It will only take a minute or two to give it to you. 

The Cuarrman. Fine. 

Mr. MacIntyre. Giving finality to orders under the Clayton Act: 
Another important shortcoming of the Robinson-Patman amendment 
to the Clayton Act, as it now stands, is the requirement that under the 
Clayton Act the Federal Trade Commission itself must seek affirmance 
of its orders by the courts. 

The Clayton Act is one of the two basic statutes enforced by the 
Commission, the other being the Federal Trade Commission Act. 
Orders to cease and desist issued by the Commission under the 
Federal Trade Commission Act, as amended by the Wheeler-Lea Act 
of 1938, automatically become final unless a petition for review is filed 
within 60 days. 

There is no similar provision under the Clayton Act. The Com- 
mission’s orders issued under that act do not automatically become 
final within any specified period of time. Rather, in order to give 
finality to its orders under the Clayton Act, the Commission itself 
must seek affirmance by the Circuit Court of Appeals, a laborious, 
time-consuming, and expensive procedure. Moreover, during the 
period between issuance of the Commission’s order and its affirmance 
by the court, the practice against which the order is directed can be, 
and frequently is, continued even though it has the effect of substan- 
tially lessening competition and promoting monopoly. 

In order to secure uniformity of enforcement, the Federal Trade 
Commission has in the past recommended that its orders issued under 
the Clayton Act, like those issued under the Federal Trade Commis- 
sion Act, automatically become final, unless a petition to review is 
filed within 60 days after the issuance of the order. This could be 
accomplished by an appropriate amendment to section 11 of the 
Clayton Act, along the lines recommended by the Commission in its 
letter to the Chairman of the House Judiciary Committee dated 
May 29, 1951, in the statement of the Chairman of the Federal Trade 
Commission before the Committee on Interstate and Foreign Com- 
merce, House of Re prese ntatives, February 14, 1951, and in the annual 
report of the Federal Trade Commission for fiscal year ended June 30, 
1951. We here submit the draft of a bill providing for what has been 
suggested in that respect, which I would like to have included as part 
of our oral presentation. 
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The CHarrMAN. We are very glad to have that analysis and the 
bill before us. 
(The suggested language referred to above is as follows:) 


A BILL To amend an act entitled ‘“‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’’ approved October 15, 1914 (38 Stat. 730), as amended 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 11 of an Act entitled ‘‘An Act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914, as amended (U. 8. C., title 15, sec. 
21), is hereby amended to read as follows: 

“Sec. 11. (a) That authority to enforce compliance with sections 2, 3, 7, and 8 
of this Act by the persons respectively subject thereto is hereby vested: in the 
Interstate Commerce Commission where applicable to common carriers subject 
to the Interstate Commerce Act, as amended; in the Federal Communications 
Commission where applicable to common carriers engaged in wire or radio com- 
munication or radio transmission of energy; in the Civil Aeronautics Board where 
where applicable to air carriers and foreign air carriers subject to the Civil Aero- 
nautics Act of 1938; in the Federal Reserve Board where applicable to banks, 
banking associations and trust companies; and in the Federal Trade Commission 
where applicable to all other character of commerce. 

“(b) Such authority shall be exercised as follows: 

‘‘Whenever the commission or board vested with jurisdiction thereof shall have 
reason to believe that any person is violating or has violated any of the provisions 
of sections 2, 3, 7, and 8 of this Act, it shall issue and serve upon such person and 
the Attorney General a complaint stating its charges in that respect, and con- 
taining a notice of a hearing upon a day and at a place therein fixed at least thirty 
days after the service of said complaint. The person so complained of shall have 
the right to appear at the place and time so fixed and show cause why an order 
should not be entered by the commission or board requiring such person to cease 
and desist from the violation of the law so charged in said complaint. The 
Attorney General shall have the right to intervene and appear in said proceeding 
and any person may make application, and upon good cause shown may be 
allowed by the commission or board, to intervene and appear in said proceeding 
by counsel or in person. ‘The testimony in any such proceeding shall be reduced 
to writing and filed in the office of the commission or board. If upon such hearing 
the commission or board, as the case may be, shall be of the opinion that any of 
the provisions of said sections have been or are being violated, it shall make a 
report in writing, in which it shall state its findings as to the facts, and shall issue 
and cause to be served on such person an order requiring such person to cease and 
desist from such violations, and divest itself of the stock, or other share, capital, 
or assets, held or rid itself of the directors chosen contrary to the provisions of 
sections 7 and 8 of this Act, if any there be, in the manner and within the time 
fixed by said order. Until a transcript of the record in such hearing shall have 
been filed in a United States court of appeals, as hereinafter provided, the com- 
mission or board may at any time, upon such notice, and in such matter as it 
shall deem proper, modify or set aside, in whole or in part, any report or any order 
made or issued by it under this section. 

‘‘(e) The Commission or board may apply to the United States court of appeals, 
within any circuit where such person resides or carries on business, for the en- 
forcement of its order, and shall certify and file with its application a transcript 
of the entire record in the proceeding, including all the testimony taken and the 
report and order of the commission or board. Upon such filing of the application 
and transcript the court shall cause notice thereof to be served upon such person, 
and thereupon shall have jurisdiction of the proceeding and of the question 
determined therein, and shall have power to make and enter upon the pleadings, 
testimony, and proceedings set forth in such transeript a decree affirming, modi- 
fying, enforcing, or setting aside the order of the commission or board. The 
findings of the commission or board as to the facts, if supported by substantial 
evidence, shall be conclusive. If either party shall apply to the court for leave 
to adduce additional evidence, and shall show to the satisfaction of the court 
that such additional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the proceeding before the commission 
or board, the court may order such additional evidence to be taken before the 
commission or board and to be adduced upon the hearing in such manner and 
upon such terms and conditions as to the court may seem proper. The com- 
missioner or board may modify its findings as to the facts, or make new findings, 
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by reason of the additional evidence so taken, and it shall file such modified or new 
findings, which, if supported by substantial evidence, shall be conclusive, and its 
recommendations, if any, for the modification or setting aside of its original order, 
with the return of such additional evidence. The judgment and decree of the 
court shall be final, except that the same shall be subject to review by the Supreme 
Court upon certiorari as provided in section 1254 of title 28, United States Code. 

‘“(d) Any party required by such order of the commission or board to cease 
and desist from a violation charged may obtain a review of such order in said 
United States court of appeals by filing in the court a written petition praying 
that the order of the commission or board be set aside: Provided, however, that 
petition to review an order of the Federal Trade Commission under this section 
shall be filed within sixty days from date of service of the Commission’s order. 
A copy of such petition shall be forthwith served upon the commission or board, 
and thereupon the commission or board forthwith shall certify and file in the 
court a transcript of the record as hereinbefore provided. Upon the filing of the 
transcript the court shall have the same jurisdiction to affirm, set aside, enforce, 
or modify the order of the commission or board as in the case of an application by 
the commission or board for the enforcement of its order, and the findings of the 
eommission or board as to the facts, if supported by substantial evidence, shall 
in like manner be conclusive. 

‘““(e) The jurisdiction of the United States court of appeals to enforce, set 
aside, or modify orders of the commission or board shall be exclusive; and such 
proceedings in the United States court of appeals shall be given precedence over 
cases pending therein, and shall be in every way expedited. No order of the com- 
mission or board or the judgment of the court to enforce the same shall in anywise 
relieve or absolve any person from any liability under the antitrust Acts. 

“(f) Complaints, orders, and other processes of the commission or board 
under this section may be served by anyone duly authorized by the commission 
or board, either (1) by deliverying a copy thereof to the person to be served, 
or to a member of the partnership to be served, or to the president, secretary, 
or other executive officer or a director of the corporation to be served; or (2) by 
leaving a copy thereof at the principal office or place of business of such person; 
or (3) by registering and mailing a copy thereof addressed to such person at his 
principal office or place of business. The verified return by the person so serving 
said complaint, order, or other process setting forth the manner of said service 
shall be proof of the same, and the return post-office receipt for said complaint, 
order, or other process registered and mailed as aforesaid shall be proof of the 
service of the same. 

““(g) An order of the Federal Trade Commission entered pursuant to this sec- 
tion shall become final— 

““(1) Upon the expiration of the time allowed for filing a petition for 
review, if no petition has been duly filed within such time; or 

‘““(2) Upon the expiration of the time allowed for filing a petition for-cer- 
tiorari, if the order of the commission has been affirmed, or the petition for 
review dismissed by the court of appeals, and no petition for certiorari has 
been duly filed; or 

““(3) Upon the denial of a peition for certiorari, if the order of the com- 
mission has been affirmed or the petition for review dismissed by the court 
of appeals; or 

““(4) Upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review dismissed. 

‘“(h) If the Supreme Court directs that the order of the Federal Trade Com- 
mission be modified or set aside, the order of the commission rendered in accordance 
with the mandate of the Supreme Court shall become final upon the expiration of 
thirty days from the time it was rendered, unless within such thirty days either 
party has instituted proceedings to have such order corrected to accord with the 
mandate, in which even the order of the commission shall become final when so 
corrected. 

““(j) If the order of the Federal Trade Commission is modified or set aside by 
the court of appeals and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for certiorari 
has been denied, or (3) the decision of the court has been affirmed by the Supreme 
Court, then the order of the commission rendered in accordance with the mandate 
of the court of appeals shall become final on the expiration of thirty days from 
the time such order of the commission was rendered, unless within such thirty 
days either party has instituted proceedings to have such order corrected so that 
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it will accord with the mandate, in which event the order of the commission 
shall become final when so corrected. 

‘“(j) If the Supreme Court orders a rehearing, or if the case is remanded by the 
court of appeals to the Federal Trade Commission for a rehearing, and if (1) the 
time allowed for filing a petition for certiorari has expired, and no such petition 
has been duly filed, or (2) the petition for certiorari has been denied, or (3) the 
decision of the court has been affirmed by the Supreme Court, then the order of 
the commission rendered upon such rehearing shall become final in the same 
manner as though no prior order of the commission had been rendered. 

“(k) As used in this section the term ‘mandate’, in case a mandate has been 
recalled prior to the expiration of thirty days from the date of issuance thereof, 
means the final mandate. 

‘““() After the expiration of the time allowed for filing a petition for review, if 
no such petition has been duly filed within such time, the Federal Trade Com- 
mission may at any time, after notice and opportunity for hearing, reopen and 
alter, modify, or set aside, in whole or in part, any report or order made or issued 
by it under this section, whenever in the opinion of the commission conditions of 
fact or of law have so changed as to require such action or if the public interest 
shall so require: Provided, however, That the said person may, within sixty days 
after service upon him of said report or order entered after such a reopening, obtain 
a review thereof in the appropriate United States court of appeals and such order 
shall become final in the same manner and under the same terms and conditions 
as are provided for in this section as to original orders. 

m) Any person who violates an order of the Federal Trade Commission 
entered pursuant to this section after it has become final and while such order is 
in effect, shall forfeit and pay to the United States a civil penalty of not more than 
$5,000 for each violation, which shall accrue to the United States and may be 
recovered in a civil action brought by the United States. Hach separate violation 
of such an order shall be a separate offense, except that in the case of a violation 
through continuing failure or neglect to obey a final order of the commission each 
day of continuance of such failure or neglect shall be deemed a separate offense. 

‘““(n) Whenever the Federal Trade Commission has reason to believe that any 
person is liable to a penalty under this section, it shall certifv the facts to the 
Attorney General, whose duty it shall be to cause appropriate proceedings to be 
brought for the recovery of the penalties herein provided 

“Sec. 2. In the case of an order to cease and desist served by the Federal 
Trade Commission on or before the date of the enactment of this Act, the sixty-day 
period referred to in section 11 (d) of the Clayton Act, as amended by this Act, 
shall begin on the date of the enactment of this? Act.’’ 


Mr. MacIntyre. The need for such legislation was demonstrated 
1 week ago when the Supreme Court of the United States on May 26, 
1952, handed down its decision in case No. 448, October term, 1951, 
Federal Trade Commissioner, Petitioner v. The Ruberoid Company. 
There it was held that the courts under the present status of the law 
are without authority to issue orders commanding obedience with 
Commission’s orders to cease and desist entered under the Clayton 
Act unless and until it has proven a case that the respondent has 
violated such order. In that connection the Court stated: 


The Commission argues, first, that the provision authorizing it to apply for 
enforcement “if such person fails or neglects to obey such order’’ is merely ‘‘a con- 
gressional directive to the Commission as to the circumstances under which it 
may go into court to seek enforcement,”’ which does not amount to a prerequisite 
to the court’s granting of enforcement. We cannot subscribe to this argument, 
which disregards the unequivocal language of the statute and its consistent inter- 
pretation over the 38-year period of its existence. Congress, in 1938, amended 
similar language in the Federal Trade Commission Act, so that the reviewing court 
is not plainly required upon affirmance to enforce an order based upon violation of 
that act. The Commission has repeatedly sought similar amendment of the 
Clayton Act provisions involved in this case. We will not now achieve the same 
result by reinterpretation in the face of Congress’ failure to pass the bills thus 
brought before it. Effective enforcement of the Clayton Act by the Commission 
may be handicapped by the present provisions, but that is a question of policy 
for Congress. 
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Justice Jackson, who wrote the dissent in that case, stated: 


I see no real sense, when the case is already before the court and is approved in 
requiring one more violation before its obedience will be made mandatory on pain 
of contempt. 


Mr. Chairman, in conclusion we wish to thank you and your com- 
mittee on behalf of the Commission for your patience and kindness in 
hearing these statements of why the Commission believes the proposed 
legislation pending with you is inappropriate and why it is believed 
the C ongress should act in the particulars enumerated to strengthen 
the Clayton Antitrust Act, as amended. 

The CHarrMan. Well, we are in turn grateful to the Commission 
for giving us their time and their experience in this very difficult mat- 
ter. It is difficult for us, so we are glad to get all the help that we can. 

At this point I want to insert in the record a copy of a letter we have 
received from Chairman Mead, of the Federal Trade Commission, a 
letter from Ellis Arnall, of OPS, one from Dr. Splawn of the ICC, one 
from Harry A. McDonald, of the RFC, one from Admiral Cochrane, 
chairman of the Federal Maritime Board, and one from Donald C. 
Cook, of the Securities and Exchange Commission. 

(The letters enumerated follow:) 


FEDERAL TRADE COMMISSION, 
Washington, May 21, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senaie, Washington, D. C. 


My Dear Mr. CuHarrMan: In response to the request made in your letter of 
May 12, 1952, for comment of the Commission upon H. R. 5767, Eighty-second 
Congress, second session, which has been referred to your committee for considera- 
tion, the following is submitted: 

The principal purpose of the proposed legislation is to overcome the effect of 
the recent decision of the Supreme Court in the Schwegmann case (Schwegmann 
Bros. v. Calvert Distillers Corporation, 341 U. 8. 384, decided May 21, 1951). In 
that case the Supreme Court held that the Miller-Tydings Act does not make 
binding upon nonsigners resale prices fixed in contracts under State resale price 
maintenance laws, insofar, of course, as interstate commerce is concerned. The 
bill proposes to reenact as an amendment to the Federal Trade Commission Act 
(and to limit the application of the Sherman Antitrust Act accordingly) the pres- 
ently existing Miller-Tydings amendment to the Sherman Act but with the 
addition of the nonsigner clause, and with a provision that resale price maintenance 
contracts and the enforcement thereof against a signer or nonsigner shall not 
constitute a burden upon interstate commerce. 

Prior to the Miller-Tydings Act, decisions in a number of cases under the 
Sherman and Federal Trade Commission Acts had made it clear that the failure 
of a retailer to observe the resale prices marked on trade-marked or branded goods 
did not create a cause of action in favor of the manufacturer either under the 
common law or under the patent or copyright laws. Moreover, the courts held 
that where a manufacturer maintained the resale prices of his identified goods by 
a system of contracts or equivalent cooperative methods, those contracts were 
void and such methods illegal under both the Sherman and the Federal Trade 
Commission Acts. 

The Miller-Tydings Act amended the Sherman Act by legalizing minimum resale 
price agreements or contracts respecting trade-marked or otherwise identified 
goods sold in interstate commerce provided that the commodities affected were 
resold in any State that had legalized this type of contract, or agreement with 
respect to resales made within its boundaries. The act also amended the Federal 
Trade Commission Act by providing that the making of such contracts should not 
constitute an unfair method of competition under section 5 of the Federal Trade 
Commission Act. 

Resale price maintenance laws—that is, laws declaring as not in violation of the 
law of the particular State certain kinds of price maintenance contracts and pro- 
viding that nonsigners of such contracts with knowledge thereof should be bound 
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by the price stipulations therein—were on the statute books of 45 States as of 
May 1, 1941. Most of these States adopted price maintenance laws in 1937 soon 
after the decision of the Supreme Court in Old Dearborn Distributing Company v. 
Seagram Distillers Corporation (299 U.S. 183) (decided December 7, 1936) declaring 
as constitutional the principal provisions, including the nonsigner clause, of the 
Illinois price maintenance law. 

The legal principle involved in the proposed legislation and in the State laws 
concerning resale price maintenance is not a mere authorization of contracts for 
the fixing of resale prices. That authorization now exists under the Miller- 
Tydings amendment as interpreted by the Supreme Court in Sechwegmann case. 
The new principle introduced by this bill is that the Congress shall specifically 
approve the so-called nonsigner clause. Thus, if this bill is enacted, a private 
contract, the provisions of which would be determined without public hearing 
and apart from any public supervision as to reasonableness, would be made bind- 
ing upon all dealers and the consuming public. 

In an effort to prescribe the freedom of business enterprise, the courts have been 
circumspect in recognizing even the authority of governments to fix the prices 
that businessmen shall charge. Such price fixing is invalid unless it is undertaken 
for a publie purpose and by reasonable means. In the State resale price mainte- 
nance laws and in the present bill, however, the power to fix prices would be en- 
trusted not to a government, but to private persons; the purpose to be served by 
the price fixing would be whatever purposes such private persons might have, 
presumably that of serving their own pecuniary interests rather than that of the 
publie interest; and the prices fixed would not be tested for reasonableness by 
any instrumentality, public or private; nevertheless, a person who is not a party 
to this private contract is to be deemed guilty of unfair competition and subject 
to a suit for damages if he fails to observe the prices, regardless of whether or not 
they are arbitrary or extortionate. 

In granting to such private persons the power to fix prices, the proposed legisla- 
tion goes much further than Congress saw fit to grant to the Government itself 
in the National Industrial Reeovery Act (act of June 16, 1933). In that act, 
consideration was given labor and to the consuming public and there was always 
a representative of both who participated in the fixing of prices, while, in the 
present bill, no consideration whatsoever is given to the interests of labor or the 
consuming public. 

The effect of adding the nonsigner clause to resale price maintenance is the 
de facto nullification of our Federal antitrust laws prohibiting horizontal con- 
spiracy to fix prices. Nothing is more clearly established in Federal policy than 
the principle that horizontal price fixing shall not be tolerated. The proposed legis- 
lation pays lip service to that principle; yet its effect would be that a minimum 
price fixed by contract with one retail distributor would become the minimum 
price for all other retail distributors who were placed upon notice of the existence 
of the contract. The rigidity and uniformity of the price would be exactly that 
of the most rigid horizontal price-fixing conspiracy ; the level of the price would be 
likely to be at least as high as in a horizontal conspiracy; and the public control 
of the reasonableness of the arrangement would be as nonexistent as in the case 
of a horizontal conspiracy. Thenceforward, any group of distributors desiring 
to fix prices horizontally would be foolish to take the direct road to that end. 
Instead sone one of their number would make a vertical contract with a supplier 
and then place the other members of the group on notice of the existence of the 
contract. Through this means, the group could not only negate the objections 
of the Government, but could actually use the courts as devices to enforce the 
arrangement. 

In considering this problem, under the provisions of the Miller-Tydings Act in 
the Schwegmann case, the Supreme Court stated: 

It should be noted in this connection that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman Act against “horizontal’’ price fixing 
by those in competition with each other at the same functional level. Therefore, 
when a State compels retailers to follow a parallel price policy, it demands private 
conduct which the Sherman Act forbids. See Parker v. Brown (317 U.S. 341, 
350). Elimination of price competition at the retail level may, of course, law- 
fully result if a distributor successfully negotiates individual ‘‘vertical’’ agreements 
with all his retailers. But when retailers are forced to abandon price competition, 
they are driven into a compact in violation of the spirit of the proviso which 
forbids “‘horizontal’’ price fixing. 

One of the stated purposes of the proposed legislation is ‘‘to permit such [State] 
statutes, laws, and public policies to apply to commodities, contracts, agreements, 











52 RESALE PRICE FIXING 


and activities in or affecting interstate or foreign commerce.’’ The Miller- 
Tydings Act exempted from the application of the Sherman and Federal Trade 
Commission Acts, contracts prescribing minimum prices for the resale of an identi- 
fied commodity where such contracts are lawful ‘‘as applied to intrastate trans- 
actions, under any statute, law, or public policy now or hereafter in effect in 
any State, Territory, or the District of Columbia, in which such resale is to be 
made, or to which the commodity is to be transported for such resale.’’ Thus, 
it appears to be a purpose of the present bill to make State laws and public policy 
applicable to commodities transported in interstate and foreign commerce which 
would extend both the purpose and provisions of the Miller-Tydings Act. If 
this extension is made by the enactment of this bill, an area of interstate commerce 
would be made subject to regulations in accordance with the provisions of State 
law. In other words, the present bill proposes that Congress exempt from the 
application of Federal antitrust law an area of interstate commerce and to give 
consent to State regulation thereof. 

In our opinion economic conditions are not the same at the present time as 
existed in 1937 which prompted the enactment of the Miller-Tydings Act. At 
present there is no necessity for Federal resale price maintenance legislation with 
respect to interstate commerce. Furthermore, the Congress has already pointed 
the way toward elimination of the evils, which sponsors of the Miller-Tydings 
Act sought to remedy, through legislation prohibiting price discrimination and 
other unfair methods of competition. It is the elimination of these evils rather 
than legislation legalizing price fixing which will minimize the inequities between 
the smaller businessman and his more powerful competitor. 

During previous years, the Commission has expressed its opposition to resale 
price maintenance in two reports to the Congress, the first of which was presented 
in 1931 (70th Cong., 2d sess., H. Doc. No. 546), and the second entitled ‘‘ Report 
on Resale Price Maintenance,’ which was submitted on December 138, 1945. 

Consistent with the foregoing observations, the Commission is opposed to 
H. R. 5767 (the McGuire bill). 

It is understood that your committee will start hearings on H. R. 5767 on 
Monday, June 2, 1952. It will be appreciated if this Commission can be afforded 
an opportunity to have representatives appear at these hearings and present the 
views of the Commission on H. R. 5767 in more detail. 

By direction of the Commission. 

Sincerely yours, 
James M. Mean, Chairman. 


N. B.—Pursuant to regulations, this report was cleared orally with the Bureau 
of the Budget on May 21, 1952, and on that date the Commission was advised 
that there would be no objection to the submission of the report to the committee. 


James M. Meap, Chairman. 


OFFICE OF PRICE STARILIZATION, 
Washington 25, D. C., May 23, 1952. 
Hon. Epwtin C. JoHnson, 
United States Senate, 
Washington 25, D. C. 

Dear SENATOR Jonnson: I have your letter of May 12 requesting my com- 
ments on H. R. 5767, introduced by Congressman McGuire. 

The issues involved in this propesed legislation are extremely complex, and 
have only indirect connection with the emergency activities of our agency. Con- 
sequently, I do not believe that it would be appropriate or helpful for me to 
comment concerning this legislation. 

I appreciate your courtesy in referring this to me. 

Sincerely yours, 
Evurs ARNALL., 





INTERSTATE COMMERCE COMMISSION, 
Washington 25, D. C., May 15, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 

My Dear CHAIRMAN JOHNSON: Your letter of May 12, 1952, addressed to the 
Chairman of the Commission and requesting comment on H. R. 5767, an act 
to amend the Federal Trade Commission Act with respect to certain contracts 
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and agreements which establish minimum or stipulated resale prices and which 
are extended ky State law to persons who are not parties to such contracts and 
agreements, and for certain other purposes, has been referred to our legislative 
committee. After careful consideration by that committee, I am authorized to 
submit the following comments: 

H. R. 5767 does not pertain to the functions of the Interstate Commerce 
Commission and for that reason we are not in a position to express a helpful 
opinion with respect to its merits. 

Respectfully submitted. 

WaLTeER M. W. SpLawn, 
Chairman, Legislative Committee. 
CHARLES D, MANAFFIE. 


RECONSTRUCTION FINANCE CORPORATION, 
Washington 25, D. C., May 19, 1982. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR SENATOR JOHNSON: Your letter of May 12, 1952, requests our comments 
concerning H. R. 5767, a bill to amend the Federal Trade Commission Act with 
respect to certain contracts and agreements which establish minimum or stipu- 
lated resale prices and which are extended by State law to persons who are not 
parties to such contracts and agreements, and for certain other purposes. 

The matters covered by the proposed legislation appear not to involve the 
operations of this Agency, and I have no comments to offer in connection with it. 

Sincerely, 
Harry A. McDonatp, Administrator. 


FEDERAL MARITIME Boarp, 
Washington 25, D. C., May 21, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington 25, D. C. 


My Dear SENATOR JOHNSON: This will acknowledge receipt of your communi- 
cation of May 12, 1952, inviting comments on the bill H. R. 5767. 

For your information, the Secretary of Commerce on February 27, 1952, sub- 
mitted to the chairman of the House Committee on Interstate and Foreign 
Commerce, its report on this legislation (H. Rept. No. 1437, pp. 8-10). 

From a preliminary examination it appears that the Federal Maritime Board 
and the Maritime Administration do not have any direct concern with the legis- 
lation in connection with their functions, and we will not submit any comments 
unless further study indicates comment is necessary or appropriate. 

Sincerely yours, 
E. L. CocHrane, 
Chairman, Federal Maritime Board, 
Maritime Administrator. 


Securities & ExcHaNGr COMMISSION, 
May 16, 1952. 
Re H. R. 5767. 
Hon. Epwin C. Jonnson, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate, Washington, D. C. 


DEAR SENATOR JOHNSON: In accordance with the request contained in your 
letter of May 12, 1952, which invites the Commission to submit its comments 
upon H. R. 5767, a bill to amend the Federal Trade Commission Act with respect 
to certain contracts and agreements which establish minimum or stipulated 
resale prices, we have carefully examined the bill. 

The subject matter of this bill does not appear to affect in any material respect 
the subject matter of the statutes administered by the Commission. Accordingly, 
we offer no comment on the bill. 

The invitation you extended to us to submit our views is very much appreciated. 

Very truly yours, 


DonaLp C. Coox, Chairman. 


my 
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COMPTROLLER GENERAL OF THE UNITED STarTEs, 
Washington, May 29, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
United States Senate. 


My Dear Mr. CyarrMan: Reference is made to your letter of May 12, 1952, 
acknowledged by telephone May 15, forwarding a copy of H. R. 5767, which is 
now before your committee for consideration. You state the committee will be 
pleased to receive any comments I may care to offer concerning the proposed 
legislation. 

H. R. 5767 would amend the Federal Trade Commission Act, and, in effect, the 
Antitrust Acts, with respect to resale price maintenance or so-called “fair trade”’ 
agreements. It is stated to be the purpose of the proposed bill to permit the 
application to interstate and foreign commerce of various State ‘‘fair trade’’ laws. 
Such laws provide, in substance, for the making of agreements between the pro- 
ducer or distributor of trade-marked commodities and retailers thereof whereby 
the retailer agrees either to minimum or fixed resale prices for such commodities. 
Selling or offering such commodities for sale at prices lower than the minimum or 
different from the fixed prices is declared to be unfair competition, and willful 
violations are made actionable, regardless of the fact that the person sought to be 
charged has refused to enter into a “fair trade’’ agreement. H. R. 5767 &tates 
that such “fair trade’ agreements and the enforcement thereof against nonsigners 
as well as signers shall not be considered unlawful under the Federal Trade Com- 
mission Act or the Antitrust Acts and shall not constitute an unlawfu! burden 
upon or interference with interstate commerce. The proposed legislation thus 
would overcome the effect of the decision of the Supreme Court in the case of 
Schwegmann Bros. v. Calvert Corp. (341 U. 8. 384), and the decision in Sunbeam 
Corp. v. Wentling, (192 F. 2d 7), which held that the fixing of minimum prices 
was illegal under the Antitrust Acts, and that since the Miller-Tydings Act ex- 
ception to the Antitrust Acts applied only to contracts or agreements, one who 
did not sign a fair trade agreement was not subject to the nonsigner provisions of 
State fair trade laws where interstate commerce was involved. 

Vigorous arguments have been presented both for and against the bill, the op- 
posing interests being those of producers and retailers on the one hand and the 
consuming public on the other. Whether its enactment would or would not in- 
crease the cost of Government procurement appears to be debatable. The changes 
in existing law sought to be accomplished by H. R. 5767 would not affect the 
functions of the General Accounting Office, and in view thereof this Office has no 
recommendation to make as to the desirability of H. R. 5767. 

Sincerely yours 
Frank L. YareEs, 
Acting Comptroller General of the United States. 


The CuarrmMan. We will recess now until 2 o’clock. 
At 12 noon the committee recessed to reconvene at 2 o'clock p. m.) 


AFTERNOON SESSION 


Present: Senator Edwin C. Johnson of Colorado.) 
The CHarrman. Mr. Maurice Mermey, director, Bureau of Educa- 
tion on Fair Trade, New York City. 
Mr. Mermey, we didn’t have you quite in that order, but you have 
good reason for appearing out of turn, so we will let you go ahead. 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF 
EDUCATION ON FAIR TRADE, NEW YORK, N. Y. 


Mr. Mermey. My name is Maurice Mermey. I am the director of 
the Bureau of Education on Fair Trade. I have been the director 
since its founding in 1949. 

I have studied fair trade rather carefully since that time. I was 
brought up in the retail business. I have represented retailers and 
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wholesalers and manufacturers and have had some little opportunity 
to witness competition in the market place. 

I should like, if I may, first to address myself to the testimony this 
morning. It seems to me that the witnesses provided a body of 
opinion which does not accord with the realities of the market plac e. 
The witnesses implied that there was no price competition in the 
market place, and yet on the other hand they said there was too much 
competition in the market place from the store-controlled brands of 
the giant retailers. 

They implied that the store controlled brands were driving the 
independent retailers that depend on manufacturers’ brands out of 
business, as if the manufacturers of their own brands would sit idly 
by while the controlled brands took over the business of the entire 
market. 

Obviously, the manufacturers are as responsive to price competition 
as can be. They spoke of resale price maintenance in a context solely 
of fair trade, as if there were no other resale price maintenance in 
America, and yet the fact is that there is and has been and will be 
a very great deal of resale price maintenance in America with or 
without fair trade. 

The statement which I have submitted for the record will show 
that. there is $30 billion worth of resale price maintenance in this 
country without recourse to fair trade, and approximately $6 billion 
worth which depends upon fair trade for its legal framework and the 
other legal frameworks are consignments, they are exclusive franchises, 
and that $30 billion doesn’t include one cent’s worth of store-controlled 
brands, all of which are price maintained by the stores. 

The CHarrMANn. What is the relative— 

Mr. Mermey. $30 billion worth. 

The Cusatrman. Against $6 billion? 

Mr. Mrrmey. Against six, yes, sir. 

They speak of the drug share of the national volume, national sales 
volume having declined. It is true, but they fail to note that one of 
the reasons for the decline is that dr ug prices did not accompany other 
prices in the upward rise. 

That, as a matter of fact, you have a rise according to the consumer 
price index of the United States Bureau of Labor Statistics of 88.7 
since 1939, and you have a rise in drug prices of 16.4 percent rather 
than 88.7. 

They also fail to note that drug volume never responds as other 
products do to the rise and fall of national income, because drug 
products are peculiar unto themselves, since you don’t buy three 
bottles of aspirin when all you need is one, and you don’t buy one 
bottle unless you have got a headache. 

They speak of a public instrumentality to establish the reason- 
ableness of the prices established under fair trade. They have not 
suggested that that public instrumentality extend to all the manu- 
facturers who are practicing resale price maintenance without re- 
course to fair trade, and as my good wife back here could tell you, she 
is herself the best public instrumentality that there is to determine the 
reasonableness of any price, because she buys or doesn’t buy, depend- 
ing upon her determination of the value in quality and price, and she 
has plenty of opportunity to choose as between competing products, 
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as you will find m the statement on page 19 and as you will also find in 
the statement relating to the battle of the brands. 

Now much has been made about the extremely sparse figures of 
bankruptcy, figures on the order of 2 and 4 and 6 in a given State, 
but if those figures be significant of a trend in the first place, it proves 
that fair trade doesn’t keep the inefficient retailer in business. They 
are not significant of a trend, sir. 

If fair trade goes out, you will have bankruptcy. Your own Senate 
Select Committee on Small Business in its 1951 report noted its opinion 
that if the price war in New York of last June had continued for 6 
months, 20,000 retailers would have gone bankrupt in the city of 
New York, and the witnesses this morning omitted to tell you of the 
figures of bankruptey before fair trade came in. 

In the decade before fair trade came in, 300,000 retailers in this 
country went bankrupt, not entirely for the lack of fair trade, mind 
you, but 300,000 retailers went bankrupt. 

Now, much has been made of efficiency, and you are asked to believe 
that fair trade produces price rigidities in the market and in the retail 
store, and yet on their own statements you will find that the retailer 
who is able to operate at a 20-percent mark-up today, vesterday, the 
day before, still does so despite the fact that fair trade practices are 
established at a minimum for resale. 

There is no such thing in a retail store of the same mark-up on all of 
the prices in the store. The mark-ups vary depending upon com- 
petition, upon a great many factors. 

It is the over-all average of mark-up that produces the gross margin 
that any retail store requires, and if that gross margin be sufficient at 
20 percent, that is what he gets and that is what the supermarket has 
been getting. 

If it be sufficient at 30, that is what he gets, and thet American 
consumer—and by the American consumer I mean all the consumers 
in America rather than the few Mrs. Smiths who are smart enough 
and determined enough to buy a customer bait bargain and to buy 
nothing else in that kind of a store. 

Now, one of the witnesses said that the super market under today’s 
conditions has the resources to out-advertise the independent, and 
that is an accurate statement. He failed, however, to project the 
implication that those resources, namely, that if he can out-advertise 
the independent, the small merchant in this country, he can also 
out-price-war him in the absence of fair trade. It happened before, 
it will happen again. 

In any price war, the small-business man is at a disadvantage. He 
hasn’t the dollar power to compete. He either goes out of business 
or he is forced out of business by the courts. 

The CHarrMaNn. The point, however, that was made this morning 
was that the supermarket is glad—TI am stating what the witness 
said—to continue the trade-mark price and that he makes loss leaders— 
that isn’t what the witness said, but I am putting that in because that 
is virtually what he meant-——out of the other commodities that he 
sells, the food articles that he sells. He sells them cheaper and 
makes up his losses with the fair trade. 

Mr. Mermey. That is in part correct, sir, but we are not here asking 
that you enact a law that covers all of the merchandise in the market 
place. 
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We are asking that vou enact a law that permits the States to oper- 
ate systems of fair competition as they see them, 45 States, which 
pr events the exploitation of somebody else’s good name and good will 
as implicit in a trade-mark and somebody else’s system of distribution 
from the unfair competition of predatory pricing practices, and noth- 
ing more, and the manufacturer who doesn’t wish to go on a fair trade 
doesn’t do so. 

That is perfectly all right, but for those who want to protect the 
good will which their trade-mark symbolizes, the States say they can 
do so under systems of fair competition which they have established 
in their fair trade laws. 

Now I think the Assistant Attorney General noted Ford’s efficiency 
that has brought prices down and down and down, and it was al 
accurate observation, but he omitted to note that Ford and every 
other automobile manufacturer since the beginning of this industry 
in 1896 has sold his cars on the basis of resale price maintenance, not 
through fair trade, sir, but through the legal permission of exclusive 
franchises. 

There is $18 billion worth of automobiles and automobile products 
sold in the United States, all under vertical resale price maintenance. 
The prices have gone down because honest to goodness efficiencies 
have been developed. 

Now a loss leader bill has been submitted, and I am no lawyer here, 
and I wouldn’t attempt to argue the legal aspects of the loss leader bill 
submitted here, sir, but I suggest that the loss leader bill in defining 
cost as delivered or invoice cost, merely permits the small retailers of 
the United States to bleed to death a little more slowly. 

It isn’t possible to operate profitably at delivered cost. There are 
wages and salaries and rent and a thousand other items that come into 
the area of operating cost which that loss leader bill does nothing 
whatsoever about. 

l am very pleased that the Federal Trade Commission today em- 
braces the Robinson-Patman Act. I am told, although I wasn’t 
around at the time, that the Commission during the pendency of 
the Robinson-Patman bill was not so enthusiastically for it as it is 
today, but I would suggest, sir, that if it is valid and reasonable to 
protect the independent businessmen on the buying level by laying 
down rules of fair competition, it is likewise reasonable and valid to 
protect them at the selling level with rules of fair competition, because 
there is no profit until the product is sold, not merely when it is bought. 

Now there is a good deal that has been said here about fair trade 
being bad for the independent, and I will get into that, but I would 
like to submit, sir, | think I speak for most of the independent retailers 
of America, though they haven’t joined me in this statement and I 
haven’t asked them to. 

There are 1,770,000 retailers in this country. It is their judgment 
from bitter over-the-c ounter experience that fair trade is essential to 
their survival, a judgment, I might say, that is supported by four 
committee separ of this Congress, the Senate Seleet Committee on 
Small Business, the House Select Committee on Small Business, the 
House Judiciary Committee, and the House Interstate and Foreign 
Commerce Committee. 

I would also suggest, sir, a very good friend of mine by the name of 
Sam Cherr, who is the vice president in charge of merchandising of the 
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firm of Young & Rubicon, one of the largest agencies in the country— 

I asked him a short time ago, “Sam, how about fair trade for the 
small-business man?” He said, “Without fair trade the small- 
business man is a dead pigeon.’’ And I believe he is right. 

Now very much has been said in the name of free competition. Yet, 

I did not hear the concept of free competition in America as I under- 
stand it. 

We are not here wedded to free competition per se in this country. 
We are wedded to fair competition, and we have from time to time 
limited the word “‘free’’ from the antitrust laws down. We have put 
limitations on competition which society has called unfair competition. 

The accent on fair trade, Mr. Chairman, is fair competition, not 
unbridled competition and thus, sir, 1] wanted to make those comments 
with respect to the testimony of this morning, because it seemed to 
me they deserved being made. 

I should like to suggest to the chairman and to the committee there 
are a great many aspects of the fair-trade problem that deserve, and 
I am sure will get, your most serious consideration. Not the least of 
those aspects, indeed I think one that transcends all the others, is the 
issue of States’ rights. You are more expert on that than I am, sir. 

I merely say as to States’ rights, you are here dealing with an en- 
abling law, an enabling bill, that would permit 45 States of the Union 
to conduct their internal affairs in a field in which they are competent 
todoso. Iam told, I know, that a constitutional amendment would 
require the consent of 36 States. 

Here you have 45 that say they believe in a system of fair compe- 
tition, nad when they don’t believe in that system, each of them 
individually, all of them collectively can tear down the fair trade 
laws by the simple process of State repeal. 

One such effort, sir, was tried in the State of Louisiana just 2 weeks 
ago, and last week the committee hearing the proposed repeal bill 
voted against the bill 10 to 1, and I thought you might be interested 
to know just one small aspect of the testimony that was adduced at 
that committee’s hearing. 

Testimony was given by Mr. Schwegmann, around whose name the 
recent Supreme Court decision was written, that he could sell for less, 
but some of the friends of fair trade shopped Mr. Schwegmann and 
found as, for example, on three different kinds of meat he was charging 
50, 51, and 53 cents per pound whereas the competing store down 
the street was c harging 25 on each one. The idea that the retailer is 
in business to dispense philanthropy over the counter is just sheer 
nonsense. 

Now I should like to refer for a moment to some consumer studies, 
We have studied the effect of fair trade on consumer prices, sir, and 
we have done studies that don’t consist in shopping certain stores 
at certain times for certain types of merchandise that happened to 
be offered as a customer bait. 

We went to A. C. Nielson & Co. mentioned by one of the witnesses 
this morning, the leading marketing research organization of the 
world, and we asked them to determine for us prices on a list of drug 
products, the best known drug products in the business, drug products 
which if any are to be used as loss leaders, they would be those drug 
products, to find out what the American consumer in the fair-trade 
States as a whole pays for those products as against what the American 
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consumer in the non-fair-trade States pays at the same time for those 
products. > 

Nielson covered all the drug stores of America through a sample of 

720 stores, not 1 day, but 6 months, and their prices reflect volume, 
waited for volume to get a true picture. 

And what do we find? In the 6 months of 1951, March to August, 
the fair-trade consumer paid 1.4 cents less per product on the average 
than did the non-fair-trade consumer. The fair-trade consumer paid 
less for 18 of the 24 products in this study. The non-fair-trade con- 
sumer, that is those in Missouri, Texas, Vermont, and the District of 
Columbia, taken as a whole paid less for six. 

Nor was that the only study, sir. Nielson had conducted a similar 
study for us in 1949, taking the last 6 months of 1949, and there we 
found that the price differential in favor of the American consumer 
was one-tenth of a cent per product. So the idea that the consumer 
in the fair-trade States is being penalized by the presence of fair. trade 
is, | submit, shattered by the only scientific documentary evidence on 
price that there is. 

Now, then, you have undoubtedly seen figures, and I am sure testi- 
mony will be adduced here later, to prive that the American consumer 
is paying $2 billion a year more because of the presence of fair trade. 
Let me suggest some of the fallacies of those alleged studies. 

In the first place, you have there certain products, certain stores, 
certain times very carefully selected to meet the requirements of a 
preconceived conclusion. 

You have in the second place, gentlemen, an estimate of fair-trade 
volume of $15 billion. But I suggest to you that there is no accurate 
figure available to anybody. I have said $6 billion. I can’t testify 
as to its accuracy. 

It is the best I can do, and I assure vou that I have available to me 
all of the information that the economists may have available to them. 
We have the same information. 

I can also tell you, if you will, that if you will go back into the testi- 
mony of the committee of the Louisiana Le -gislature just last week, you 
will find that one of the opponents operating a department store in 
New Orleans testified that fair trade represented 1 percent of his total 
volume in his store, just 1 percent, and I am estimating that it may 
take 4 or 5 percent of the total national retail volume. 

So that you get statistics here that can prove anything, depending 
on what you wish to prove, and even if the figures were right on both 
counts, the figures of our opponents, it still doesn’t prove that the con- 
sumer is paying more, for the very good reason, as you yourself have 
shown, where a retailer realizes more than his average of gross-margin 
requirement on some items, he is able, and if smart he does, reduce the 
price on other items. 

Where he may get a 5-percent mark-up on soaps and cigarettes, 
he seems to be getting a 50- or 60-percent mark-up, some of them, on 
meats that are so badly needed by the American consumer 

Now I indicated the figures of the price behavior of fair- traded items 
in the drug store. From 1939 to 1947, a study by the National Asso- 
ciation of Chain Drug Stores showed that 7 ,334 fair-traded drug item 
had gone up 3.1 percent in price. 

From 1947 to 1952, we asked McKessen & Robbins to give us the 
statistics available to them, and McKessen is the largest wholesaler 
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in the country and has the information, as to the price behavior of 
drug products since that time. You will find them, sir, in the study. 

You will find in the presentation which I have made here, in the 
letter to Secretary Sawyer, a complete statement of the categories of 
drug products studied, fair trade and nonfair trade, and you will find 
that from 1947 to 1951, to the end of 1951, that fair-traded drug 
products went up 13.3. 

Thus 3.1 and 13.3, you have a 16.4 percent increase in price, and 
I submit, sir, that if all the prices of this economy had behaved like 
fair-traded drug prices, you would not be under the necessity of OPS 
today. 

That isn’t alone the whole story. On page 19 of the presentation 
you will see listed a reflection of the competition as between various 
similar articles in the market place. I have taken those, not from 
my own statistics, I have taken them from the Consumer’s Buying 
Guide of the Consumers Union. 

A great many products competing with one another for the cus- 
tomer’s favor. Wide ranges of prices. They can choose any one 
they wish. 

And, finally, over and above all of that, vou have the battle of the 
brands that was indicated this morning. I call that fair competition. 

Sears, Roebuck has 44 private brands, just 44. Those 44 brands in 
the year 1951 accounted for 90 percent, 90 percent of all of the sales of 
Sears, Roebuck which were $2.6 billion. Sears, Roebuck washing 
machines and refrigerators today stand second or third in their field. 
They are doing very well. They are exerting a pressure on price in this 
market like nobody has ever seen before, a good, honest, fair competi- 
tive pressure. And if the manufacturers of national-brand articles 
don’t respond to that pressure, they will be out of business, and their 
retail distributors will be out of business. 

But manufacturers and retailers will respond to that pressure, and 
the American consumer will be benefited economically and socially. 

Now I have given you some small indication of the battle of the 
brands. I will tell you that we have giant retailers today, developed 
during the era of retailing, during the era of fair trade. Nothing in 
fair trade seems to have thwarted this dev elopment. It has been very 
tremendous and good for the economy. 

You have 20 giant retailers in the market today larger than 
99 percent of all the manufacturers with whom they do business. 
Those 20 giant retailers will in 1952 account for 25 percent of all the 
over-the-counter retail volume in America. T hey are giants and thev 
have got their own private brands and they are competing im price 
and quality with the manufacturers’ brands. I shoulda’t have said 
private brands. They are as national as the manufacturers’ national 
brands. They are advertised as heavily as the manufacturers’ na- 
tional brands; witness Sears, Roebuck this year will spend $50 million 
on advertising their 44 brands, $32 million through the newspapers, 
$18 million on catalogs and fivers. 

Big business competing with one another, and if you omit fair trade 
from the inventory as it were of fair competition, the kind of compe- 
tition we have in the market place today will more surely and more 
speedily crush small business than ever before in the history of this 
country. 
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I do want to make one or two references to the question of efficiency. 
We have heard a great deal about that. 

The department store is admittedly an efficient operation. Profes- 
sor McNair of Harvard gets statistics and has been getting them for 
31 years on department-store operat ing costs. 

In 1950 the average operating cost ” of department stores in the 
United States was 32.2 percent. “Tn 1950 the average operating costs 
of the drug stores of the United States was 27.2, and I might break 
those down and tell you that in the fair-trade drug stores in the fair- 
trade States the figure was 27.1, and in the non-fair-trade States the 
drug store operating cost was 27.8; not a great variance. It proves 
very little. 

And I could go beyond that and tell you that in those figures I have 
broken out for myself the figures from the Washington stores which 
are a part of a sample of 1,100 stores from which these figures are 
made up, 4 Washington stores are in the sample. They prove 
nothing as to Washington, because four isn’t a sufficient sample for 
Washington per se, but those four stores have an average operating 
cost of over 30 percent, not 27.2, and lest you think I confine myself 
solely to the drug business, I will give you the figures on the appliance 
and radio stores, those figures ‘gathered by Snyder, a consulting 
economist of Chicago, for 5 years the director of economic research 
at Marshall Field, and those figures are not included in the presenta- 
tion because I got them after that, but you will find that for the 
appliance and radio stores as a whole, radio and TV stores as a whole, 
the operating cost is 28.3, compared with the department stores of 
32.2. 

But what is more significant is that the operating cost of the 
appliance and radio stores doing less than $75,000 a vear in business 
are the lowest of all the appliance stores in the country. The idea 
that the little fellow is inefficient is just disproved. 

For those small appliance dealers the operating cost is 26.5. For 
the very largest dealers, those with $250,000 a year and over of volume, 
the operating cost is 27.8 or 1.1 higher. 

For those doing 75,000 to 150,000, the operating cost is 29.8, and 
the least efficient of the appliance stores, if you use operating cost as a 
measure of efficiency—and I suggest that that is not nec essarily a 
measure of efficiency, but the operating cost of the highest operating 
companies in that field—is for the appliance e dealers whose total vol- 
ume is $150,000 to $250,000 a year, and their operating cost is 30.6 
by comparison with the smallest re stailers’ , 26.5. 

Efficiency, I suggest, vanishes as an argument against fair trade. 
For those who like to plead efficiency, if you permit them, they will 
carry their conclusion to reductio ad absurdum, because the most 
efficient retailer in America, on the basis of operating cost alone, is the 
pushcart peddler. He has no overhead. I doubt that anybody 
would seriously contend that we should consign America to a push- 
cart peddler’s economy. 

Nor do I believe that the Congress of the United States or the State 
legislatures will so order their legislation that only the most super- 
efficient efficient man in America exist. I think most legislation is 
designed to satisfy the generality of conditions, is designed to permit 
average Americans to live average lives without the fear of the kind of 
unfair competition that we are dealing with here. 
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I have indicated the giant retailers. I can’t underestimate it. We 
have not had for 10 years now a normal competitive market, because 
we have had a sellers’ economy. There are signs in the wind today that 
we are approaching once again the status of a normal competitive 
market. 

Even if we did not have giant retailers, even if giant retailers did 
not have powerful store-controlled brands that are price maintained, 
you would still have a fiercer price competition that we have seen in a 
generation, but with those factors that have been added to the market 
since the advent of fair trade 21 years ago, you can expect a competi- 
tion that will satisfy the most theoretical of all of those who have been 
considering the subject of fair trade. 

So long as that competition be fair and competitive, so long as we 
have free enterprise and not free-for-all enterprise. So long as we 
have a clean market and not a jungle, I think America is well served, 
not merely with respect to small business, it is well served economi- 
cally, it is well served politically, it is well served socially, because I 
doubt that we would want that kind of a society in America where all 
of the communities of this country have businesses owned and operated 
by absentee managers, because with absentee managers, you don’t 
get the kind of community citizenship and the kind of community 
participation that small business gives it, however much enlightened 
the absentee manager may be. 

Thank you. 

(The prepared statement by Maurice Mermey is as follows: ) 


STATEMENT oF Maurice MeEerMeEy, Drrector, BuREAU or EpUCATION OF FAIR 
TrapE, New York 


Mr. Chairman and gentlemen, my name is Maurice Mermey. My place of 
business is New York, N. Y., and my residence is Larchmont, N. Y. I am the 
director of the Bureau of Education on Fair Trade, a nonprofit organization 
established July 1, 1949, under the auspices of the National Association of Retail 
Druggists with representation from all segments of the drug industry. The 
function of the Bureau is to develop public understanding and support for fair 
trade. To finance its activities, the Bureau receives voluntary contributions 
from the manufacturers, wholesalers, and retailers in the drug field. 

In its work, the bureau is in intimate contact with 1,261 National, State, and 
local retail and wholesale trade associations. Behind them, in the grass roots of 
America, are 1,500,000 retailers and many thousands of wholesalers, in addition 
to thousands of individual manufacturers who fair-trade the national brand 
products that all these people depend upon for their livelihood. These associations 
serve the following types of distributors: Booksellers, jewelers, photo dealers, 
motor and equipment. dealers, appliance and radio dealers, metal finishers, 
clothiers and furnishers, druggists, tobacccnists, audio-visual dealers, petroleum 
retailers, electronic distributors, grocers, hardware dealers, sporting-goods stores, 
as well as wholesalers in these lines. I have not asked any of these organizations 
ts associate themselves with this statement, but I believe that it reflects the 
views and sentiments of their membership. 

I have been the director of the bureau since its founding. During the past 3 
years, I have made a careful study of the principles and practice of fair trade. 
Moreover, during my lifetime I have had some little opportunity to view com- 
petition in the market place. I was, literally, brought up in the retail grocery 
business and, until I was 17, did a son’s chores in his father’s store. In the 
early days of NRA, I was executive secretary of the local Retail Code Authority 
for the city of New York. In addition, the public relations firm of Baldwin & 
Mermey, New York, of which I am a partner, has represented manufacturers 
and wholesalers in many fields, as well as retailers in the department store, drug, 
and tobacco fields. 

In considering the McGuire bill, H. R. 5767, your committee already has 
voluminous data available to it. These come from the debate on the floor of 
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the House of Representatives on the bill; the records of public hearings held 
earlier this year by two committees of the House, namely, the Committee on 
Interstate and Foreign Commerce and the Committee on the Judiciary; and the 
reports of the Select Committees on Small Business of the United States Senate, 
and of the House of Representatives. These committees and the House of 
Representatives, which passed the McGuire bill by 196 to 10, have examined 
fair trade from every aspect and found it in the public interest. 

In addressing myself to H. R. 5767, I will confine myself to the facts of fair 
trade in terms of interstate commerce and methods of unfair competition, and 
to its social and economic implications. Other aspects are involved here, such 
as those relating to matters of law which may arise, which will be covered by 
succeeding witnesses. 

I do wish, however, to touch on one point upon which you gentlemen are expert, 
I refer to States’ rights. As you know, the fair-trade laws are State laws. Forty- 
five States have enacted them. The United States Supreme Court, in a unanimous 
decision in 1936, upheld their constitutionality. The Miller-Tydings Act, passed 
by Congress in 1937, enabled these State laws to be fully effective by exempting 
fair-trade contracts and agreements from the application of the antitrust laws 
where interstate commerce was involved. Putting it another way, the Miller- 
Tydings Act permitted States so minded to regulate their internal affairs in a field 
in which they were competent to do so. 

From 1937 to 1951, State fair-trade laws were fully effective as Congress, in our 
judgment, intended them to be. That effectiveness was seriously impaired, how- 
ever, by two court decisions. On May 21, 1951, the United States Supreme 
Court, in the Schwegmann case by a 6-to-3 decision, held that a retailer who 
did not sign a fair-trade contract could not be bound by its terms when interstate 
commerce was involved because the Miller-Tydings Act did not—as all State 
fair-trade acts do—specifically include a nonsigner clause. Also, in December 
1950, the Third United States Circuit Court of Appeals—in the so-called Wentling 
decision—further weakened the States’ fair-trade structure by holding that mail- 
order houses and other retailers could sell outside their own State at any price 
they chose, regardless of the existence of fair-trade laws in these other States. 

The McGuire bill, H. R. 5767, is simple enabling legislation in the spirit of the 
Miller-Tydings Act. It incorporates in specific terms the meaning which Mr. 
Justice Frankfurter, in a dissenting opinion in the Schwegmann case, implies 
Congress intended the Miller-Tydings Act to have. The McGuire bill would 
overcome the two Court decisions previously referred to; but it adds nothing to, 
nor subtracts anything from, the State fair trade laws. It simply implements the 
principle of States’ rights which most, if not all, Members of the Congress regard 
as essential to the preservation of our democratic form of government. 

In a broad sense, the issue of States’ rights transcends the economic and social 
issues associated with fair trade. A basic question raised by the McGuire bill 
is whether the Congress will permit 45 States to effectuate policies which they 
believe to be in their interest. The economic and social issues raise questions 
which, even if the Congress enacts the McGuire bill and the President signs it into 
law, can nevertheless be weighed in every State capitol, by every State legislature. 
Those who oppose fair trade, as the House Committee on Interstate and Foreign 
Commerce observed in its report on the subject, might will address their opposi- 
tion to the legislatures of the sovereign States which have seen fit to establish 
fair trade as an instrument of State policy. 

Nevertheless, I shall address myself to the economic and social aspects of fair 
trade. The consequences of fair trade, or of its absence, require that the subject 
be thoroughly understood before it be judged. The issues which it raises involve 
the fate of small business in an age of big business; the kind of competition we 
want in our society; and the role of trade-marks and advertising in the distribution 
and price of consumer goods. These questions cannot and must not be disposed 
of by unsupported generalizations, however sincerely made. They should be 
resolved, I submit, through a factual, unprejudiced evaluation of fair trade— 
which I know the committee will make—rather than through easy preconceptions, 
convenient but inaccurate labels or emotional reaction. 


THE FAIR TRADE LAWS 


Fair trade came into being in 1931, when California passed the first State fair 
trade law. In 133, that law was amended to include the so-called nonsigner 
clause because experience had demonstrated that, without it, the law was a futile 
gesture; for those who would not sign a fair-trade contract were precisely those 
whose practices had made the fair trade laws necessary. Today, the only States 
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which do not have such laws are Missouri, Texas and Vermont (and the District 
of Colurmbia). Moreover, not a single fair-trade law has ever been repealed. 

The fair-trade laws are laws of fair competition. Their purpose is well defined 
in the preamble found in most States fair-trade acts, as follows: 

‘‘An act to protect trade-mark owners, distributors and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a distinguishing trade-mark, brand, or name.” 

The fair-trade laws permit, but do not require, a manufacturer to enter into a 
contract with distributors in which the manufacturer establishes the minimum 
resale price of his trade-marked article. The fair trade laws merely permit the 
manufacturer to enter into such a contract with distributors. In that sense, 
they are voluntary. This permission is contingent, however, on one vital cir- 
cumstance, namely, that the producer’s trade-marked article must be in free and 
open competition with articles of similar class produced by others. Moreover, 
the fair-trade laws specifically continue the prohibition of the anti-trust laws 
against horizontal contracts or agreements, or collusion or conpsiracy between 
or among competitors. 

Please note that the fair trade laws address themselves, among other things 
to trade-marks. As the United States Supreme Court noted in its Old Dearborn 
decision, in 1936, upholding the constitutionality of the State fair trade laws: 

‘We are here dealing not with a commodity alone, but with a commodity plus 
the brand or trade-mark which it bears as evidence of its origin and of the quality 
of the commodity for which the brand or trade-mark stands. Appellants own 
the commodity; they do not own the mark or the good will that the mark symbol- 
izes. And good will is property in a very real sense, injury to which; like injury 
to any other species of property, is a proper subject for legislation ao 

Even in the absence of fair trade, thousands of producers engage in vertical 
resale price maintenance practices to protect their good will against injury from 
unfair competition in the marketplace. They do so. legally, by operating their 
own retail outlets; or by employing house-to-house canvassers on a commission 
basis; or by granting exclusive franchises to dealers; or by distributing their 
trade-marked products to wholesalers or retailers, or both, on a consignment 
basis. I know of no agency, public or private, that has condemned the vertical 
resale price maintenance practices of these producers as being either uneconomic 
or anti-social, or as frustrative of the spirit and intent of the antitrust laws. 

Thousands of other producers, however, find these distribution methods uneco- 
nomie for them; yet they, too, wich to protect the good will of their trade-marks 
against injury. ‘The fair trade laws enable them to have the protection that many 
other producers already have. Under fair trade, these producers are permitted 
to establish the minimum resale price of their trade-marked products, which is 
simply another way of saying vertical resale price maintenance. 

Fair trade allows a manufacturer to take this position: ‘‘I shall make as good 
an article as my capacity and business judgment will dictate or permit. I shall 
place my name or trade-mark on it, and determine the minimum price at which 
it shall be resold to the consumer so that the largest number of distributors will 
be encouraged to stock and sell it. These facts will be helpful in establishing 
distributor and consumer confidence in my product. If a retailer does not care 
to stock and sell my product because I have chosen to fair-trade it, then he need 
not, for no law requires him to doso. If the minimum resale price I have placed 
on my trade-mark merchandise is satisfactory, then the consumer will buy it, 
and I shall be successful. If I judge incorrectly the desirability and market for 
my product, at the minimum resale price which I have stipulated, then my sales 
will dwindle. In these circumstances, I shall either revise my price downward or 
see my name added to the bankruptcy lists.” 


FAIR TRADE AND THE CONSUMER 


In no respect has fair trade been more vilified, and unjustly, than in that of its 
alleged effect upon the consumer. It is significant, I submit, that fair trade has 
been in existence for 21 years; that, in this span, American consumers have bought 
more and more fair-traded articles competing with one another and with articles 
of similar class which are not fair-traded; that the consumer has no sense of having 
been imposed upon. Nevertheless, opponents of fair trade have sought to con- 
vince Congress and the public that fair trade does, indeed, penalize the consumer. 
These opponents have not hesitated to use spurious statistics, nor have they 
stopped short of bald misrepresentation and gross distortion. 

The charge that fair trade penalizes the consumer is cunningly made against a 
background of extreme and understandable consumer sensitivity to the high cost 
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of living. On April 15, 1952, the Consumer Price Index of the United States 
Bureau of Labor Statistics stood at 188.7, or 88.7 percent above the 1935-39 
average. On the same date, the Food Index stood at 230.7, and the Apparel Index 
was 202.7. What is vitally interesting about these statistics is that fair trade did 
not produce them. The prices which those statistics reflect are, overwhelmingly, 
prices of articles which are not fair-traded. The fact is that if the price behavior 
of all items in our economy had been comparable to the price behavior of fair- 
traded products and particularly of fair-traded drug products, there would be no 
need whatsoever for Government price controls of any kind. 

yentlemen, the Bureau of Education on Fair Trade has studied fair-trade prices. 
We have studied not the prices of a few articles offered as customer bait by a 
scattering of retailers across the country at isolated times. We have studied the 
Nation-wide price behavior of many products over long periods of time. Ap- 
pended to this statement is my letter to the Secretary of Commerce, dated March 
18, which summarizes the studies as to method, findings, and conclusions. The 
appendix also includes the Secretary’s letter, dated February 27, 1952, to the 
Committee on Interstate and Foreign Commerce of the House. 


1. Consumers pay less in fair-trade States 


The Bureau of Education on Fair Trade decided to find out whether the 
American consumer—meaning all the consumers in this country—pays more, or 
less, or the same, for her favorite national brand products because of fair trade. 
The Bureau asked A. C. Nielsen Co., the world’s largest market-research organi- 
zation with an outstanding reputation for reliability, independently to get the 
facts. Nielsen divided the country into two areas: One consisting of the 45 
fair-trade States; the other comprising the three non-fair-trade States and the 
District of Columbia. 

This agency developed a list of 24 drug-store products, including very popular 
brands of dentifirices, headache remedies, shampoos, shaving creams, and 
laxatives. These brands are fair-traded and have always been typically used as 
customer bait, or loss leaders, by price jugglers in the non-fair-trade States, and 
also in the fair-trade area since the Supreme Court’s Schwegmann decision. 
Nielsen’s study covered the 6-month period from March through August 1951, 
rather than an hour, day, or week. It took in all drug stores in the United States, 
rather than a selected few, through Nielsen’s own time-tested sample of 770 
stores. Nielsen’s investigators determined, from data gathered for other Nielsen 
studies, what retailers charged for each product over the period, as well as the 
volume sold at each price. The prices shown in the study represent, therefore, 
over-all average prices, weighted to reflect volume, which consumers as a whole 
aid in each of the two areas during the entire period under review. A. C. 
Nidlees Co. found that— 

1. Consumers in the fair-trade States paid less, on the whole, than consumers 
in the non-fair-trade area for the 24 products taken as a group. The weighted 
composite of all prices for the entire period shows that consumers in the fair-trade 
area paid 1.4 cents less per product, on the average, than did consumers in the 
non-fair-trade area. 

2. Eighteen of the twenty-four products were sold at lower average prices in 
the fair-trade area during the 6-month period. Six sold for slightly less in the 
non-fair-trade area 

This was not the first study made for the bureau by A. C. Nielsen Co. A 
similar study, covering 26 products and the second 6 months of 1949, likewise 
showed that consumers who live in the fair-trade States pay, on the average, less 
for traditionally fair-traded products than do consumers in the non-fair-trade 
States for the same products. In the 1949 survey, the differential in favor of fair 
trade was 0.1 cent per product. In that study, it was found that 17 of the brands 
sold for less in the fair-trade area while 9 were lower-priced, on the whole, in the 
non-fair-trade area. 

The Nielsen findings can be derided by opponents of fair trade fascinated by 
adjectival derogation; they cannot be explained away. Nielsen did not gather 
figures to prove a preconceived conclusion. As I have indicated, its price data 
were already available to it because the agency’s staff of field investigators is 
continually gathering such data for the Nielsen Index, a service to which business 
subscribes. In order to establish the price-comparison information for the bureau 
study, it was only necessary for this agency to put its data cards back into the 
IBM machines. The members of this committee will appreciate that some con- 
sumers in each are& under study paid more than the averages given, some paid 
less. The averages reflect what consumers, taken as a whole, paid during the 
entire period in each area. 
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2. The 2-billion-dollar lie 


“Studies”? made by opponents of fair trade purport to prove that fair trade costs 
the American consumer $2 billion or more per year in higher prices. These 
“surveys” consist of shopping around for consumer-bait items, or loss leaders, 
offered by certain stores at certain times. The differential between bait and fair- 
trade prices is then applied to all fair-traded merchandise sold in this country by 
all retailers at all times. Shopping around for information to fit a preconceived 
conclusion is hardly a scientific survey method; the same stores might have been 
shopped at the same times for high-profit merchandise and a diametrically oppo- 
site, but equally invalid, conclusion reached. 

These flash ‘“‘studies’’ assume that, in the absence of fair trade, all retailers in 
the country would sell national-brand merchandise at consumer-bait prices. 
That is not the fact. Indeed, even the price jugglers who practice customer-bait 
merchandising often trick the customer out of the very bargains they advertised. 
They do this by such dodges as (a) switching the customer to high profit ‘“‘just as 
good” merchandise; (b) exposing the customer to high-profit goods placed con- 
veniently near the bargain counter; (c) carrying tiny stocks of advertised bargain 
merchandise; (d) carrying limited assortments—as to styles, sizes, ete.—-of such 
goods; (e) permitting the purchase of only limited quantities; (f) selling customer- 
bait merchandise for only a few minutes every hour in the hope that the customer 
lured by these bargains will meanwhile buy other merchandise in the belief that 
everything is a bargain. 

The so-called ‘‘studies’’ are faulty in other respects. They assume, for ex- 
ample, that fair trade accounts for $15 billion of annual retail sales volume, 
using this figure as a base for calculating the alleged cost of fair trade to the 
American consumer. Nobody really knows what this volume is. In the 
absence of reliable statistics, the Bureau turned to informed trade sources 
to compile its own estimate. It guesses that fair trade accounts for about $6 
billion of annual retail sales. Assuming a fair-trade average gross margin (the 
percentage of retail sales price over delivered cost) of 33% percent, retailers pay 
about $4 billion for fair-traded goods which they sell for $6 billion. On this 
basis, all retailers in the United States would have to lose their shirts, selling all 
fair-traded merchandise at delivered cost, in order to enable the American 
consumer to ‘‘save’’ $2 billion a year. 

The price juggler would have the public believe that other prices would not 
have to be marked up to compensate for the $2 billion mark-down. On the other 
hand, he asserts that his efficiency is of such high order that even customer-bait 
prices yield him a satisfactory profit. On the other hand, he theorizes that the 
losses incurred in selling at customer-bait prices are made up through faster 
turn-over of normal-profit merchandise bought by customers attracted to his 
store by the advertised bargains. 

The theory sounds plausible enough, as a theory. It would work to some 
extent if the unfair competition of loss leaders could be controlled and contained 
by the predatory price-cutter. In practice, however, loss leader competition 
begets similar competition and signalizes the outbreak of price wars. Big 
retailers with ample dollar resources simply cannot afford to permit a competitor 
to attain a reputation for underselling. They meet the predatory price-cutter 
in the jungle of the marketplace. From a few products, the price war extends to 
many. From relatively modest price cuts, prices are driven below bankruptcy 
levels. This is not theory; it is bitter experience. The thousands of retailers in 
the price war zone cannot match dollars in this unequal contest. They stand by 
helplessly, putting their national brands under the counter, cutting wages, laying 
off employees in a futile effort to stave off inevitable bankruptcy. As for those 
engaged in the price war, their profits too have suffered. They have the price- 
juggler’s alternative of raising their other prices or presenting their stockholders 
with a profit and loss statement splattered with red ink. 

The dubious “studies” contain assertions that go beyond price war prices. 
They imply that, except for fair trade, all retailers would sell all national brand 
products at customer-bait prices. It need only be noted that when bankruptcy 
prices for a product prevail in all stores, both price and product cease to be 
customer bait. Accordingly, the faster turn-over theory disintegrates entirely. 
The only way the retailers could overcome their customer-bait losses would be to 
juggle upward the prices of other merchandise. This would be a simple matter 
for department stores and other outlets which carry large stocks of traditionally 
non-fair-traded goods; it is next to impossible for most independent retailers 
because nationally advertised goods are their stock in trade. In any event, 
customer bait prices would not result in a $2 billion saving for the American 
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consumer, for the retailers of this country are in business to make a profit, not to 
dispense philanthropy over the counter. 

he efficiency argument sounds appealing; but there is no substance in the claim 
that fair trade prevents a retailer from passing on to his customers the benefits of 
his efficiency. It is the composite of all a retailer’s prices—not an isolated price 
here or there—which reflects his efficiency and determines his customers’ price 
savings. In this connection, it would be instructive to examine a price juggler’s 
books, certified by independent auditors. Despite their loud assertions, many 
price jugglers have higher operating costs than their competitors. To be sure, 
the books of any price juggler would show that his gross profit on certain items 
is very low; but iver would also show that he realizes gross profits of 40 to 60 
percent, perhaps more, on other items. If the price juggler is a chain operator 
with outlets in both fair-trade and non-fair-trade areas, his gross-profit percentage 
should be the same in each area (assuming the same operating costs and fixed 
charges, which fair trade does not influence). In other words, whether his cus- 
tomers shop in his fair-trade or non-fair-trade outlets, their over-all shopping cost 
should be about the same. The reason is simple. If the gross profit from the 
sale of traditionally fair-traded items is reduced, the retailer increases the price 
of his other merchandise. If manufacturers reduced fair-trade margins to satisfy 
the requirements of the most efficient retailer in America, however, retailing would 
pass from 2 million hands to a relatively few mammoth corporations which would 
then have price command over both producer and consumer. 


3. Fair-trade prices have resisted inflation 


I have said that fair trade has not contributed to the present high cost of living. 
The price behavior of drug-store products confirms this observation. 

The National Association of Chain Drug Stores analyzed the retail price be- 
havior of 7,334 drug store products, of 250 manufacturers, from 1939 to April 1947. 
The study showed that over this 8-year period the fair-trade prices of these 
products, over all, rose only 3.1 percent. By comparison, drug products as a 
whole—including both fair-traded and non-fair-traded goods—rose 15.4 percent. 

To bring these studies up to date, the Bureau of Education on Fair Trade asked 
McKesson & Robbins, Inc., the country’s leading wholesale drug house, to report 
on the movement of wholesale prices of drug-store items since 1947. In its survey, 
McKesson & Robbins listed the leading products, saleswise, for each of 44 classi- 
fications in the four drug store categories covered. This survey shows that over 
the 5-year period (January 1, 1947, to January 1, 1952), fair-trade wholesale 
prices of a wide range of drug-store products rose 13.3 percent, compared with a 
24.3 percent increase in the prices of similar non-fair-traded products. 

The McKesson & Robbins study analyzed wholesale prices, whereas the earlier 
study by the National Association of Chain Drug Stores examined retail prices. 
The movement of wholesale prices, however, is closely paralleled at the retail 
level. Accordingly, combining the results of the two studies, it is found that fair- 
traded drug-store products increased in price by 16.4 percent between 1939 and 
1952. 

Some would explain away fair trade’s remarkable performance in resisting 
inflation by charging that ‘‘drug prices were too high to begin with.” This charge 
is answered by a study made by Prof. H. J. Ostlund of the University of Minne- 
sota’s School of Business Administration, and C., R. Vickland, of Minneapolis. 
Its purpose was to determine the effect the introduction of fair trade had on 
prices. In their study, the 1939 fair-trade prices of 50 leading drug products 
were compared, State by State, with the pre-fair-trade depression retail prices of 
these same products. The study shows that fair-trade retail prices on these 
products in 1939 were 1 percent lower, over-all, than pre-fair-trade depression 
prices on the same items. 

Similar data are not available for other fields in which fair trade is prevalent, 
but trade sources approximate that: 

(a) In books, which are almost 100 percent under fair trade, average ‘‘best 
seller’? prices decreased 2 percent between December 1947 and December 1950. 

(b) In jewelry, where 80 percent of the trade-marked products are under fair 
trade, prices have increased 7 percent since 1947. 

(c) In hardware, fair-trade prices have risen 10 percent since 1947, while prices 
for the whole field are 18 percent higher. 

The Bureau’s price studies here outlined, I submit, prove that fair trade has 
been good for the American consumer even as the American consumer, in buying 
more and more fair-traded merchandise over the years, has been good to fair 
trade. They expose the insubstantiality of the charge that fair trade has added 
to the cost of living of the American people. 
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4. Price competition under fair trade 


Manufacturers may fair-trade their trade-marked products only if they are in 
free and open competition with articles of similar class produced by others. This 
provision of every State fair trade act insures the consumer wide freedom of choice 
when she goes to market. Price competition ranges fair-traded products not only 
against one another, but also against national brand products which are not fair- 
traded and against private brands, In this atmosphere of intense price competi- 
tion, the consumer is herself the best instrumentality for testing the reasonable- 
ness of any price established by any manufacturer. She does the testing job 
better than any bureau or commission or cloistered scholar can. 

The briskness of competition in fields where fair trade is practiced is very soon 
verified. If we examine what is available in the stores, be it face powders or foun- 
tain pens, typewriters or toasters, we find that the consumer can choose among 
a host of brands with a wide range of prices. Supporting this observation are the 
following data from Consumer Reports Buying Guides as a sample of the con- 
sumer’s ability to choose: 

Silverware: 
Plated: 9 brands, price range $28.95 to $69.75 
Sterling: 58 brands, price range $21.50 to $49.50 
Exposure meters: 8 brands, price range $14.95 to $32.50 
Lens tissues: 14 brands, price range from 10 cents (for 100 sheets) to 66 cents 
Face powder: 56 brands, price range from 9 cents per ounce to $1.20 per ounce 
Laundry soaps (flakes): 51 brands, price range from 28.3 cents to 69.3 cents per 
pound of dry soap content 
Toilet soaps: 76 brands, price range from 32 cents per pound of dry weight to 
$10.50 
Automatic coffee markers: 6 models, price range from $8.95 to $28.75 
Household ammonia: 48 brands, price range from 4.5 cents per ounce to 46 cents 
Inks: 
Permanent: 20 brands, price range from 4 cents per fluid ounce to 25 cents 
(2- to 3-ounce bottles) 
Washable: 7 brands, price range from 4 cents per fluid ounce to 12.5 cents 
Fountain pens: 
Gold point: 10 brands, price from $3.50 to $12.50 
Steel point: 6 brands, price from 69 cents to $1.85 
Scouring powders: 32 brands, price from 8 cents to 20 cents per pound 
Silver polish: 
Paste: 12 brands, price from 1.9 cents per ounce to 8.5 cepts 
Liquid: 5 brands, price from 1.8 cents per ounce to 12.5 cents 
Household bleaches: 44 brands, price from 10 cents to 19 cents per quart 
Portable typewriters: 9 brands, price range $76.85 to $119.67 
Carbon paper: 45 brands, price range 56 cents to $4.25 (for 100 sheets) 
Toasters: 
Automatic electric: 14 brands, price range from $9.75 (plus shipping) to 
$24.50 
Nonautomatie electric: 7 brands, price range from $1.98 (plus shipping) to 
$7.95 
Washing machines: 
Nonautomatic: 10 brands, price range from $92.95 (plus shipping) to $184.95 
Semiautomatic: 4 brands, price range from $169.95 to $199. 95 
Automatic: 17 brands, price range from $219.95 to $399.95 
Cleansing creams: 
Cold cream: 45 brands, price range from 4 to 60 cents per ounce 
Emollient cream: 19 brands, price range from 5 to 75 cents per ounce 
Liquefying cream: 17 brands, price range from 7 to 60 cents per ounce 
Talcum and dusting powders: 57 brands, price range from 19 cents an ounce to 
$1.08 an ounce 
Tire gages: 8 brands, price range from 89 cents plus postage to $2.15 
Floor waxes: 
Water emulsion: 28 brands, price range from 11 cents per ounce of solids 
content to 31 cents 
Solvent type: 19 brands, price range from 8 to 28 cents per ounce 
Liquid: 9 brands, price range from 20 to 35 cents per ounce 

The same source (Consumer Reports) provides comparable data on the range 
of competition in drug-store products. An indication of this range is to be found 
in the table developed by McKesson & Robbins, presented on the center spread 
of the appended letter to the Secretary of Commerce. 
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Other sources provide the following sampling of the competi on among several 

types of electrical appliances: 

Electric irons: 17 national brands and 22 private brands; price range from $3.45 
to $21.90. 

Electric toasters: 9 national brands and 12 private brands; price range from $2.98 
to $26.50. 

Electric mixers: 9 national brands and 6 private brands; price range from $18.75 
to $76.41. : 

Electric shavers: 10 national brands and 1 private brand; price range from $15.50 
to $39.75. 


5. The battle of the brands: 


Something new has been added to the American market place. It is giant 
retailing. There are about 400 giant retailers in America, with 100,000 outlets. 
The top 20 of them (see Appendix)—just 20-——will in 1952 sell one-quarter of all 
the goods sold over the counter in the United States. One of them will spend 
$50,000,000 on advertising its own store-controlled brands. 

These giant retailers are bigger than 99 percent of the manufacturers with 
whom they deal. They stock and sell national brands, but their great interest 
and financial stake is in promoting their store-controlled brands. Store-con- 
trolled brands are moving fast in this country. They’re right in the middle of the 
American market. You'll find them in the statistics of every marketing expert, 
even if thev have not yet wormed their way into the thinking of academicians in 
and out of public life. In 1951, Sears’ store-controlled brands accounted for 90 
percent of Sears’ total sales of $2.6 billion. In 1951, three giant retailers—Ward, 
Sears, and Penney—accounted for 25 percent of all the bedsheet business in this 
country with their store-controlled brands. The store-controlled brands of this 
trio outsell all price-maintained national brands combined. Store-controlled 
brands are moving up and up in a wide variety of lines from automobile tires to 
electrical appliances, groceries to drugs, hosiery to paints. 

No longer do national brands compete only with themselves and with a few puny 
private brands. The store-controlled brand is no more a private brand than is the 
national brand. Store-controlled brands are advertised nationally as most 
national brands; many of them are advertised even more extensively than the 
national brands with which they compete. The battle of the brands forces each 
brand owner to arm his product with the lowest possible price to win the consumer’s 
verdict; for fair competition is fiercer than ever before. This is the kind of 
competition that is truly in the consumer’s interest. 

It is significant that the store-controlled brand is absolutely price-controlled. 
The gaint retailer sets the price at which all his outlets will sell a specifie store 
brand. By outlawing fair trade, national brands and the independents who carry 
theta would be exposed to the vicious, predatory practices of the price-juggler. 
The store-controlled brands, however, would be untouched. A department store 
may touch off a price war and sell a 59 cent national brand product for 4 cents, 
but the price of its comparable store-controlled brand remains inviolate. 

Because of giant retailing, the price wars of the future, unless restrained by 
effective fair trade, will make those of the past look like practice maneuvers. 
Giant retailers who would not initiate price wars will nevertheless join in them 
with all their vigor and resources; for they cannot permit competitors using 
methods of unfair competition to establish a reputation for underselling them. 
As J. B. Wallach, business news writer for the New York World Telegram-Sun, 
reported on May 2: 

“Tf the fair-trade bill reaches a vote in the House today as Washington dis- 
patches have indicated to be likely, favorable action would stave off a price war 
that has been brewing for some weeks. If the bill is defeated, it could detonate a 
trade bomb that needs little more to touch it off. * * * 

“Tf these plans mature (of certain cash-and-carry outlets to extend their opera- 
tions Nation-wide), and the fair-trade law is not modified to plug the nonsigner 
loophole, fireworks will be visible from coast to coast, and there’s no telling who 
will be burned. It’s easy to see why Congress’ vote could mean, ‘Hold on to your 
hats, boys.’ ”’ 

Not the giant retailer will be burned, nor the giant manufacturer. It will be 
the small independent businessmen of this country who will be elected for the 
stake, 
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FAIR TRADE AND PRICE FIXING 


In its 1936 decision upholding the State fair-trade acts, the United States 
Supreme Court said: 

“It is clear that this section does not attempt to fix prices, nor does it delegate 
such power to private persons. It permits the designated private persons to con- 
tract with respect thereto. It contains no element of compulsion but simply 
legalizes their acts, leaving them free to enter inte the authorized contract or not 
as they may see fit.” 

“Price fixing”’ is, asthe semanticists say, a “‘growl phrase.” It hasan opprobrious 
connotation because of its association with horizontal agreements or conspiracies 
among competitors. Horizontal price agreements are, of course, prohibited by 
our antitrust laws, and the prohibition is repeated in every State fair-trade act, in 
the Miller-Tydings Act, and in the McGuire bill. 

In a broad sense, most of the prices we pay are ‘“‘fixed’’ by somebody. Used in 
this sense, ‘‘price fixing’’ indicates that the price of a product is established by the 
seller without prior consultation or negotiation with the buyer. Such unilateral 
“price fixing’ is not conducted in an economic vacuum, however. The seller 
establishes his prices in an atmosphere of competition and in relation to other 
prices, such as the costs of production, administration, and distribution. So long 
as competition prevails, prices, whether established unilaterally or through 
negotiation, necessarily reflect the consumer’s mind and pocketbook as well as 
the cost of manufacturing the goods and getting them to market. 

In most of the countries of the world outside the United States, price competition 
is generally at the consumer level. The seller does not unilaterally set the price 
of the things he sells. He bargains and haggles with each customer on each 
transaction. That system persisted in the United States until the 1870’s. It 
disappeared from retailing because the different prices paid for the same product 
by different customers in the same store made all customers unhappy. Today, 
in this country, retailing operates on a ‘“‘one price to every customer” policy. 
Stores compete with one another, in terms of price as well as in other terms, for 
the customer’s favor. This is price competition at the retail level. Outside of 
retailing, some prices are still arrived at through netotiation as, for example, in 
real-estate transactions and on the stock and commodity exchanges. 

There is still a third level of price competition: the manufacturer’s level. Here 
the producer, competing with other producers, establishes the price at which 
dealers may sell his identified product. He does so to protect his trade-mark and 
distribution system against injury. Price competition at the manufacturer’s 
level was not invented by fair trade. It existed long before fair trade was con- 
ceived. It is fully effective today, except for that portion of it which depends 
upon fair trade; it will continue fully effective in the complete absence of fair 
trade except, again, in respect of those manufacturers for whom fair trade is the 
only recourse. Vertical resale price maintenance—price competition at the manu- 
facturer’s level—accounts for $36 billion of retail sales per year. Of this amount, 
vertical resale price maintenance with legal frameworks other than the State fair- 
trade laws account for $30 billion. In other words, for every dollar of vertical 
resale price maintenance in America based on fair trade, there are $5 which are not 
based on fair trade. Furthermore, the $30 billion figure does not include the 
additional billions represented by sales of store-controlled brands which are as 
definitely price-maintained as national brands. 

These other frameworks for vertical resale price maintenance are perfectly legal. 
The manufacturer who consigns merchandise to wholesalers and retailers may 
stipulate and enforce the price his dealers must charge to customers. So may 
the producer who sells through dealers to whom he has granted exclusive fran- 
chises. Technically, the manufacturer who sells on consignment legally retains 
ownership of the goods until he is paid for them. He may, accordingly, engage 
in vertical resale price maintenance by virtue of that “ownership,” and, in his 
case, the argument against vertical resale price maintenance just fades away. 

If “ownership” constitute a right to engage in vertical resale price maintenance, 
consider the status of the fair-trading manufacturer. In its 1936 decision, the 
United States Supreme Court said: 

‘“* * * we are here dealing, not with a commodity alone, but with a com- 
modity plus the brand or trade-mark which it bears as evidence of its origin and 
of the quality of the commodity for which the brand or trade-mark stands. 
Appellants own the commodity; they do not own the mark or the good will that 
the mark symbolizes.” 

I suggest that the property value of the trade-mark, which the manufacturer 
does not sell to the retailer under any circumstances, {is greater by far than the 
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value of the commodity bought by the retailer. As the members of the committee 
know, there are trade-marks which, if offered for sale, would bring $1,000,000, or 
$50,000,000, or $100,000,000 or more. 

Congress and the courts would hesitate long before moving to outlaw vertical 
resale price maintenance per se, for I am sure they would not wish to expose the 
country to the risk of commercial chaos. The fact that $36 billion of retail sales 
of trade-marked goods are involved here should in itself be sobering to those 
who would transform the American economy into a laboratory for testing their 
doctrinal theories. These theories, if enacted into law, would restore a kind of 
competition—unbridled competition without limitation upon it by society—that 
has not existed in America since enactment of the antitrust laws. These theorists 
might just as well extend their preachment for unbridled competition to the repeal 
of the antitrust laws. 

Vertical resale price maintenance, therefore, is important to the American 
economy. Moreover, it cannot be properly equated with horizontal price fixing. 
It is my understanding that a purpose of the antitrust laws is to prevent the 
growth of monopoly. The prohibition against horizontal price fixing by agree- 
ments among competitors is a means toward this desirable end. A primary pur- 
pose of the fair-trade laws is likewise to prevent the growth of monopoly power. 
As a means toward this end, vertical resale price maintenance is permitted under 
specified conditions. 

Horizontal price fixing reduces or eliminates competitors. Under the vertical 
resale price maintenance of fair trade, the number of competitors and, therefore, 
the extent of competition, has increased. The Department of Commerce shows 
that the number of retailers in this country has increased by 300,000 since the 
advent of fair trade. This increase has taken place concurrently with the great 
development of giant retailing. What might have happened these past 21 years, 
if there had been no fair-trade laws, is a matter for speculation. There is much 
opinion, however, that many retailers, wholesalers, and manufacturers—the 
backbone of small business in America—would have been sequezed out of exist- 
ence despite the sensational rise in United States national income. 


FAIR TRADE AND THE NONSIGNER 


Events since the Schwegmann decision and the pendency of the McGuire bill 
underscore the significance of the nonsigner clause which appears in every 1 of the 
45 State fair-trade acts. Without it, the State acts are futile gestures. It is the 
heart of fair trade. That heart cannot function properly unless and until the 
McGuire bill is enacted into law. 

In sustaining the constitutionality of the State fair-trade laws in 1936, the 
United States Supreme Court carefully considered, and approved, the nonsigner 
clause. In 1951, the Supreme Court did not strike down the nonsigner clause. 
It held only that a nonsigner could not be bound by a fair-trade contract where 
interstate commerce was involved because the Miller-Tydings Act did not spe- 
cifically contain a nonsigner clause similar to that embodied in the State fair- 
trade laws. The McGuire bill overcomes that omission. 

‘‘Nonsigner,”’ it would appear in retrospect, is an unfortunate phrase. Nor 
does it accurately reflect the scope, purpose, and plan of the State fair-trade laws. 
Every State fair-trade act establishes and enunciates, in these words, a State 
policy of unfair competition intended to apply to all: 

“Willfully and knowingly advertising, offering for sale, or selling any commodity 
at less than the price stipulated in any contract entered into pursuant to the pro- 
visions of this act, whether the person so advertising, offering for sale, or selling 
is or is not a party to such contract, is unfair competition and is actionable at the 
suit of any person damaged thereby.” [Italics supplied.] 

Under the State fair-trade laws, action cannot be taken against those who are 
unaware of the existing restriction imposed by a fair-trade contract. To all 
others, the State policy is intended to apply. It applies to signers of a fair- 
trade contract, obviously, because they have full knowledge of the contract and 
of its items. And it applies to those who have not signed the contract if they 
have similar knowledge. In short, the State fair-trade laws do not deal so much 
with private contracts in the generally accepted sense as they deal with a State 
system of fair competition. The fair-trade contract is not the system; it merely 
makes the system operative insofar as the product it covers is concerned. 

Your committee may ask whether the State fair-trade laws have any vitality 
so long as the nonsigner clause does not apply to interstate commerce. In certain 
cases, fair trade can operate in interstate commerce without the nonsigner clause. 
The manufacturer who sell direct to retailers can refuse to sell to any retailer 
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who does not sign a fair-trade contract. In such cases, some retailers known for 
customer-bait practices have signed fair-trade contracts since the Schwegmann 
decision in order to get certain items. 

Most manufacturers, however, rely on wholesalers to help them achieve mass 
distribution for their products. Retailers who do not sign fair-trade contracts 
with these producers can get their products from the wholesaler; and these retailers 
can now resell that merchandise at any price that suits their faney provided only 
that interstate commerce is involved. As we have seen from two recent indict- 
ments, manufacturers expose themselves to possible antitrust action when they 
seek to require wholesalers to refuse to sell to retailers who will not sign fair- 
trade contracts. 

The manufacturer can get around this situation by selling through wholesalers 
on a consignment basis. Thus the wholesaler would become the manufacturer’s 
agent and would legally be in a position to respond to the manufacturer’s require- 
ment that sales be made only to retailers who are parties to the manufacturer’s 
fair-trade contract. Another suggested method would be for the manufacturer 
to domicile in every fair-trade State and, therefore, contend in court that all 
sales made by him within that State are intrastate sales. For the vast majority 
of manufacturers, these suggestions are impractical and uneconomic, and represent 
no realistic alternative to effective fair trade. 

Nevertheless manufacturers are seeking ways and means of enforcing resale 
price maintenance in order to protect the good will which their trade-marks 
symbolize. Some have decided to sell direct to retailers who sign fair-trade 
contracts, rather than sell through wholesalers. Unfortunately for small business, 
these manufacturers generally have neither the sales organization nor the dis- 
tribution facilities to cover all retailers who traditionally stock their products. 
Accordingly they concentrate only on larger retailers, including the big ones 
who had used their products as customer bait. These big retailers thereupon 
do a larger volume than ever while selling the national brands at fair-trade prices; 
while the little storekeepers who had respected fair trade are frozen right out of 
the distribution picture. 

Those manufacturers who have depended on wholesalers for mass distribution— 
and they are in the majority— have found this method more economical for them, 
their distributors and the ultimate consumer. Wholesaling serves a most im- 
portant and useful function in the logistics of the American economy. To 
eliminate it all at once, or on a piecemeal basis, in order to overcome the situation 
created by the Schwegmann decision, would hardly be commercial statesmanship. 

What is crystal clear is that manufacturers are seeking ways to protect their 
trade-marks from injury. As Mr. Justice Brandeis said: 

“The great corporation with ample capital, a perfected organization, and a 
large volume of business can establish its own agencies or sell direct to the con- 
sumer, and is in no danger of having its business destroyed by price cutting 
among retailers. But the prohibition of price maintenance imposes upon the 
smail and independent producer a serious handicap.’ 

Not only upon the small independent producer, Mr. Justice, but also upon the 
small independent retailer. 

As far as the fair trade laws are concerned, they impose no hardship upon 

anybody. The laws do not require any retailer to stock any producer’s goods. 
They do not require any consumer to buy any producer’s ;goods. The nonsigner 
clause would, however, make every retailer who ahaseas to stock fair-traded 
serchendiee responsible and responsive to the State’s policy of unfair competi- 
tion. The McGuire bill would enable the State acts to be fully effective against 
nonsigners in both interstate as well as intrastate commerce. Beyond this it 
does not go. 





FAIR TRADE AND EFFICIENCY 








Everybody concedes that department stores are efficiently operated. In 1950, 
the average operating cost of all the department stores in the country was 32.2 
percent of sales. In other words, 32.2 cents out of every sales dollar went for 
wages, salaries, rent, advertising, ete. These figures, incidentally, come from the 
Harvard Graduate School of Business Administration which has been collecting 
such statistics for 31 years. 

The drug stores of the country are intensely interested in the legislation before 
this committee. Their operating costs, too, are studied year after vear, by Eli 
Lilly & Co., for publication in the annual Lilly Digest. In 1950, the operating cost 
of the drug stores of America averaged 27.2 percent. This breaks down, inciden- 
tally, to 27.1 percent for drug stores in the fair-trade area, and 27.8 percent for the 
other drug stores. 
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But stores don’t make a profit when their retail prices yield only what the re- 
tailer paid for the merchandise, plus the operating expenses. Stores go by what 
the marketing experts call gross margin. In 1950, the gross margin of this 
country’s department stores averaged 36.5 percent, according to the Harvard 
statistics. In other words, every dollar of merchandise that the customers bought 
cost the department store 634% cents. The fair-trade drug stores’ average gross 
margin in the same year, according to the Lillv figures, was 32.8 percent, and that 
of the drug stores in the non-fair-trade area, 32.7 percent. 

The members of the committee may be interested in having information as to 
gross margin and operating cost for drug stores in the District of Columbia. I 
present here figures taken from the Lilly study and covering four drug stores in 
the District included in that study. These four stores show an average gross 
margin of 34.4 percent, compared with the national average of 32.8 for drug stores; 
and an operating cost of 31.9 percent, compared with the national average of 
27.2. Of course, no conclusions can be drawn from these scanty statistics as to 
the operation of Washington drug stores because of the smallness of the sample. 

The national comparisons show that the drug stores of this country are not 
inefficient operations. It is true that various types of retail outlets, as well as 
different outlets of the same type, will have higher or lower operating costs and 
gross margins than those cited here. If operating cost be the sole measure of, 
retail efficiency, the pushcart peddler becomes the most efficient of all retailers, 
because he has virtually no overhead. No one would seriously contend, there- 
fore, that we ought to consign America to a pushcart economy. 

In this statement, I have referred time and again to averages. May I point 
out that the pricing policies of every retailer, wholesaler and manufacturer are 
based on averages. 

A retail chain, with hundreds or thousands of outlets, generally charges the 
same price for the same merchandise in each of its outlets despite the differences 
in operating efficiency among the many outlets. The chain doesn’t pass on to 
the consumer the benefits of a particular outlet’s efficiency. If an outlet does 
worse than the average of the chain’s efficiency, the manager is fired or the outlet 
discontinued; if it does better than the average, the manager gets promoted and 
the board of directors asks him for his operating secrets. 

A retail store—any kind of retail store—finds that some customers shop faster 
than others. It costs the retailer less to serve the former; yet, these customers 
pay the same price for the same merchandise at the same time as slow-buying 
customers. 

The ‘fair trade’’ price established by a manufacturer reflects the average of 
his distributors’ efficiency, as well as his own cost factors and the price com- 
petition which his goods face. The ‘‘fair trade’”’ price is not high enough for 
retailers whose operating costs are above average. They therefore charge more 
than the minimum resale price; if they are in a highly competitive area they run 
the risk of losing sales and going into bankruptcy. For those retailers whose 
operating costs are below the average of efficiency, the retailer is in a position to 
reduce the price of other articles in the store. In that case, the consumer gets 
the benefit of the retailer’s efficiency; and, in turn, the retailer’s business grows 
and grows because the customers recognize that, over-all, they pay less at this 
retailer’s store than at competing stores, 

And, while on the subject of retail efficiency, it might be well to note that 
approximately two-thirds of the gross margin available through ‘‘fair trade”’ 
prices goes for wages and salaries of American men and women employed by 
retailers. ‘‘Fair trade’ doesn’t guaranty a living to anybody. Under “fair 
trade,’’ manufacturers, wholesalers, and retailers must still do their jobs effi- 
ciently if they are to stay in business. The manufacturer who prices himself out 
of the market and the inefficient distributor will still go broke; but their bank- 
ruptey will result from lack of skill rather than from unfair competition. 


FAIR TRADE AND THE AMERICAN SCENE 


Normal markets are competitive. For the first time in a decade, we are coming 
into what promises to be a long-term period of normally competitive markets. 
Perhaps because of our vastly expanded national plant, markets maybe more 
bitterly competitive than ever before in our history. 

This would be true if we did not have giant retailing. It would be true if we 
did not have giant retailers who control their own strongly advertised store brands 
competing fiercely but fairly with manufacturers’ advertised national brands. 
But with 400 giant retailers accounting for more than half our total retail over- 
the-counter volume, with 20 giants controlling 25 percent of our total retail over- 











74 RESALE PRICE FIXING 


the-counter volume, with all these retailers energetically promoting their own 
brands, and with all these giants committed to a policy of maintaining reputation 
for low price, it is clear that competing manufacturers must establish their prices 
at a competitive level. 

The manufacturers of advertised brands face their greatest competition in the 
advertised store-controlled brands of the retail giants. On its 44 brands, Sears 
will this year spend $32 million for newspaper space and $18 million on catalogs 
and flyers, making these brands more strongly advertised than 90 percent of the 
manufacturer’s brands with which they compete. On refrigerators and washing 
machines, Sears already stands either No. 2 or No. 3 in national sales of these items. 
A. & P. has three brands of coffee which outsell all manufacturers’ brands. In soft 
goods, the giant retailers’ advertised brands outsell the advertised brands of 
practically all manufacturers, 

It is obvious that the manufacturers are in no position to establish minimum 
resale prices for their products which are out of line with those of competition. 
This kind of competition is good for the American economy. It energizes industry 
and serves the consumer’s best long-range interests. The manufacturers of ad- 
vertised brands must and will meet this competition. So will his thousands upon 
thousands of wholesale and retail distributors. All over America today, operations 
are being reexamined and reorganized in the light of this fair competition. 

There is another type of competition. That is the type which 45 States, in their 
“fair trade” laws, have determined is unfair competition. Once again it is possible 
for predatory retailers to exploit the good names of others in their own interest in 
such a manner as to besmirch reputations for quality and for fair dealing. Among 
such predators are a number of giant retailers who stock and sell manufacturers’ 
advertised brands but who are far more interested in promoting their own brands. 
These giant retailers have no qualms about putting a manufacturer’s brand to 
death. They have plenty of opportunity to do so through methods of fair compe- 
tition, through acceptable promotion of their own brands. They should not be 
permitted the opportunity of driving honored products to the point of all “loss” 
and no “leader’’ and of decent businessmen to bankruptcy. 

The absence of effective “fair trade”’ is subjecting the small-business men of this 
country to a grim process of erosion. Undercover price wars are continuing. 
Retailers are still feeling the devastating effects of the disgraceful commercial 
behavior of last June, featured by bankruptcy price wars, which dramatized the 
“fair trade’”’ problem for the Congress as nothing else could. Bankruptcy by slow 
exhaustion is as destructive a process to the economy as bankruptcy through free- 
for-alls in the jungle of the marketplace among mastodons of retail merchandising. 

Small business is today living under a stay of execution. There has been no 
repetition to date of the violent excesses which characterized last June’s price 
wars. Unfortunately, however, “fair trade’? was weakened by court decisions 
in the Schwegmann and Wentling cases, and the law as it now is interpreted can- 
not prevent a recurrence of such excesses. Small business is under the constant 
threat of extinction. It lives at the whim and pleasure of irresponsible operators 
across the country who have not yet found it expedient or necessary to stage 
repeat performances of last June’s indescribable episode. 

“Fair trade” is generally discussed in economic terms; but economies is not the 
whole story. The lives and livelihoods of some 10,000,000 American small- 
business people—taking retailers and wholesalers and their employees—are 
affected by what happenes to ‘fair trade.’” That may not seem important to a 
retail operator who does not want to be fenced in; it may be a trifle to the merchant 
who wants to do as he pleases even when what he pleases to do injures society. 
But it means a good deal to these 10,000,000 individuals and their families and to 
the communities in which they live. Jt is in their deep-rooted conviction that 
“fair trade’? means the difference between survival or failure as businessmen that 
Congress can find the explanation for the vigor and scope of the petitions which 
have come to it in behalf of the McGuire bill. Some may choose to call it pressure ; 
but, believe me, no amount of organizing or mobilizing could stimulate 100,000 
or more citizens to communicate with their representatives unless they believed 
that their personal interest and welfare, if nothing else, were heavily involved. 

Of the many small-business men whose views are reflected in this statement, 
permit me to say, in the words of Shakespeare’s Richard II, that they— 

“* * * live with bread like you, feel want, 
Taste grief, need friends.”’ 

It is not only their interest which is here involved. The distinguished Sena- 
tors know better than I that the maintenance of a strong, healthy business 
community is important to the Nation. You know of the civie contributions 
of small independent businessmen to their communities and of the decline in 
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personal participation in community affairs which generally follows absentee 
ownership of local business enterprises. The members of this committee will, 
I am confident, weight the social issues, along with the economics of the problem 
and with the question of States’ rights, in their consideration of the McGuire 
bill (H. R. 5767). 





BurReEAv OF EpucaTION ON FatrR TRADE, 
New York, N. Y., March 18, 1952. 
Hon, CHARLES SAWYER, 
Secretary of Commerce, Department of Commerce, 
Washington 25, D. C. 

My Dear Mr. Secretary: | take pleasure in submitting to you the results of 
two studies just completed for the Bureau of Education on Fair Trade, respecting 
price behavior under fair trade. These studies confirm, I believe, the views held 
by you concerning the effect of fair trade on consumers, which you set forth in 
your letter of February 27, 1952, to the Committee on Interstate and Foreign 
Commerce and the Committee on the Judiciary of the House of Representatives. 

One of the studies was made by A. C. Neilsen Co., a recognized independent 
market research organization with Nation-wide facilities for gathering marketing 
data. This price study covers a 6-month period in 1951, beginning in March 
before the Supreme Court’s decision in the Schwegmann case, and ending in 
August, 3 months after that decision. It compares prices paid in drug stores for 
24 nationally advertised products by consumers in the 45 fair-trade States, taken 
as a whole, with those paid by consumers in the non-fair-trade area, comprising 
Missouri, Texas, Vermont, and the District of Columbia. Prices shown in the 
study represent over-all averages, weighted to reflect volume, paid by all con- 
sumers in each area during the period under review. 

The second study was made by McKesson & Robbins, Inc., the leading drug 
wholesaler in the country. This price study covers the movement of wholesale 
prices from January 1, 1947, to January 1, 1952, of 207 leading brands of drug 
store proproducts in these four categories: Pharmaceuticals, proprietaries, toilet- 
ries, and sundries. The types of products covered constitute more than 80 percent 
of all the items in these four categories, most frequently sold in drug stores. 


I. A. C. NEILSEN CO. STUDY 


The 24 products covered in this survey included very popular brands of denti- 
frices, headache remedies, shampoos, shaving creams, and laxatives. These 
brands are fair-traded and have always been typically used as loss-leaders by 
price jugglers in non-fair-trade areas, and in the fair-trade States since the Supreme 
Court’s decision on May 21, 1951. The survey was made from a sample of 770 
carefully selected drug stores—700 in the fair-trade States and 70 in the non-fair- 
trade area. The numbers of stores in each sample maintain the proportion be- 
tween the two areas. In arriving at the final figures, similar tvpes of stores were 
compared. Variations were found among individual stores in the sample; but 
the price figures here given represent the weighted average of what the consuming 
public as a whole paid in each area over the entire period under review for each 
of the 24 products. Further, a composite weighted average price is given. Ex- 
hibit I gives the statistical results in full. Here are what these results show- 

1, Consumers in the fair-trade States paid less on the whole than consumers in 
the non-fair-trade area for the 24 products taken as a group. The weighted 
composite of all the prices for the entire period shows that consumers in the fair- 
trade area paid 1.4 cents less than did consumers in the non-fair-trade area. 

2. Eighteen of the twenty-four products were sold at lower average prices in the 
fair-trade area during the 6-month period. Six sold for slightly less in the non- 
fair-trade area. 

3. On 10 of the products sold for less in the fair-trade area, consumers paid 
between 1.1 cents and 4.2 cents less than did consumers in the non-fair-trade area. 

4. On the six products selling for less in the non-fair-trade area, the maximum 
difference in favor of the consumer in that area was 0.7 cent, and that only on one 
product. 

5. Comparing prices at the beginning of this period with those at the end of the 
period it is found that 

(a) In the fair-trade area, prices of 10 products went up, prices of 10 products 
went down, and prices of the remaining 4 remained the same. 

(b) In the non-fair-trade area, prices of 12 went up, 7 went down, and 5 re- 
mained the same. 
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(c) The maximum price increase in the fair-trade area was 0.2 cent, shown on 
| item; 9 other products showed price increases of 0.1 cent each; in the non-fair- 
trade area, the maximum price increase was 1.5 cents, shown on 1 product; the 
11 other products whose prices were higher showed price increases ranging from 
0.1 to 1.1 cents. 

(d) The maximum price decrease in the fair-trade area was 0.3 cent, shown on 
one product. In the non-fair-trade area, the maximum price decrease was 
1.7 cents. 

The current study is the second made by A. C. Neilsen Co. for the Bureau of 
Education on Fair Trade. The first, which included 26 products in the same 
general categories, covered the 6-month period, July-December 1949. That 
study showed that consumers in the fair-trade area paid less on the whole than 
consumers in the non-fair-trade area for the 26 products taken as a group. Only 
in 1949, the weighted composite in favor of consumers in the fair-trade area was 
0.1 cent, whereas in 1951 it was 1.4 cents. In the earlier study, 17 of the brands 
were shown to have sold for less in the fair-trade area while nine were lower-priced, 
according to the weighted averages, in the non-fair-trade area. 


Exurpir I1.—Study by A. C. Neilsen Co. of consumer prices in fair-trade and non- 
fair-trade areas, March-August 1951 


March-April May-June July-August : 
1951 I i951 7 "1951 g 6-month total 
Brands ine : cei aaeoeel oi age ‘ . iia in std eas esas 
Fair- on Fair Non Fair- Non- Fair- Non- 
trade — trade fair- trade fair- trade fair- 
trade trade trade ; trade 
Laxatives: Cents Cents Cents Cents Cents Cents Cents Cents 
l meee 40.7 43.5 41.4 41.8 40.5 41.8 40.9 42.4 
2 : i e 41.8 46.2 41.5 45.8 41.7 45.5 41.7 45.9 
3 33.6 35. 5 33.6 35.3 33.6 35.5 33.6 35.5 
4 . ; : 38.8 42.3 38.8 42.2 38.9 42.4 38.9 42.3 
Weighted composite on above | | 
4 items 38.3 41.0 38.5 40.0 38. 2 40.0 38.3 40.4 
Dentifrices 
5 47.0 47.3 47.0 47.3 47.1 47.5 47.0 47.4 
6 63.0 62.3 63.0 63.0 63.0 62.9 63.0 62.7 
- 47.3| 46.8| 47.1] 47.2| 47.2] 47.2] 47.2 7.1 
g 47.3 47.6 47.2 47.7 47.1 48.0 47.2 47.7 
9 53. 1 53.4 53.0 54.1 53.2 52.9 43. 1 53.5 
10 48.4 48.5 48.3 49.1 48. 1 48.7 48.3 48.7 
Weighted composite on above a 
6 items a es 54.2 53. 4 54, 2 53.5 54.0 53.7 54.2 53.5 
Headache remedies 
11 57.6 59.0 57.5 58.6 57.7 58.5 57.6 58. 7 
12 29.6 31.0 20. 6 30.5 20.7 30.9 29.6 30,8 
13 Z 55. 2 56.7 55.0 55.8 55.0 56.8) 55.1 56.5 
14 21.0 23.4 21.1 23.6 21. 1 23.4 21.1 23.4 
15 60, 2 63.6 60.0 62.8 60.3 62.4 | 60.2 63.0 
16 20.9 23.6 20.8 23. 1 21.0 23.2 | 20.9 3.3 
Weighted composite on above 
6 temas 39.5 40.8 39. 2 40.3 38.8 40.5 | 39.2 40.6 
Shampoos } | 
17 56. 8 57.1 56.8 57.1 56.9 57.1 56.9 57.1 
18 : 89.2 89.4 89. 2 8Y. 6 8Y. 1 89.5 | 89.2 | 89.5 
19 ee 99.9 99.8 99.8 99.7 99.8 99.8 99.8 99.8 
x” 56.0 56. 1 56. 6 6, 8 56. 2 56.6 56.3 56. 2 
Weighted composite on above 
4 items 73.3 74.5 73.9 75.0 73.9 703%. 78.7 75.3 
Shaving creams 
21 52.8 51.3 52.9 52.5 52.7 62.4) 52.8! 52. 
22 , 52.9 52.6 53.0 52.5 52.9 52.6 | 52.9] 52.6 
23 : 42.4 42.1 42.5 42.4 42.4 43.6 42.4 42.7 
24 47.2 47.0 47.2 47.7 47.1 47.5 47.2 47.4 
Weighted composite on above 
4 items 49.3 48.2 49.4 48.8 49.1 48.9 49.3 48.6 


Weighted composite on all products 
listed above for 6-month period 
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Exureit 11.—McKesson & Robbins’ study of price changes on fair-traded and non- 
fair-traded drug store products 


Nore.—Italic figures indicate price decreases, cipher indicates no price change, blank line indicates no 


diata. 
| | 
| Fair-trade | Non-fair-trade 
[a a - 
Per- | Per- | Per- Per- Per- | Per- 
cent | cent cent cent cent cent 
in- | in- in- in- | in- | in- 
creasb, | creas>, | crease, | crease, | crease, | crease, 
Jan. 1, | Dee. 1, | Jan. 1, | Jan. 1, | Dee. 1, | Jan. 1, 
| 1947 to | 1950 to | 1947 to | 1947 to | 1950 to | 1947 to 
Dee. 1,| Jan. 1, | Jan. 1, | Dec. 1,} Jan. 1, | Jan. 1, 
1950 1952 1952 1950 1952 1952 
Pharmaceuticals Cents Cents Cents Cents Cents Cents 
10 chemicals .-| 31.3 1.8 29.6 
2 antacids _._-- 4.0 | OF. BF 7 
1 antibiotic 66.4 23.5 58 
1 antfarthritic 0 0 0 
3 analgesics 7.3 17.3 33.2 
5 anesthetics 2.7 4.5 7.8 | 
3 antispasmodics 7.3 16.3 23.7 | 
1 diuretic _ % 20.5 23. 6 49.1 
2 hypnotics of 1.4 1.6 
1 muscle stimulant 16.6 0 16.6 
2 radiopague 0 0 0 
4 vasoconstrictor } 15.9 2.2 18.1 | 
7 vitamins 4.8 8.5 3.4 
1 cardio stimulant | 0 0 0 
43 pharmaceuticals 3.9 8.5 12.5 28. 5 1 26.9 
Proprietaries 
10 cold medicines 14.4 2.3 17.1 2.7 0 27 
9 laxatives .4 0 .4 15.7 5.2 21.2 
5 internal analgesics 6.3 0 6.3 C71 0 0 
7 external analgesics 12.7 10.7 24.4 2:3 1.6 4.3 
& baby health and foods 9.1 3 9.8 21.5 15.0 39.7 
6 antiseptics - 6.5 s 7.3] 21.8 0 21.8 
2 eye preparations 4 0 4 
51 proprietaries 8.3 1.4 9.8 13.5 4.6 18.7 
Toiletries: 
10 hair preparations 13.6 | 6 14.4 12.5 0 12.5 
11 dentifrices 2.0 2.0 4.0 19.6 1.4 21.2 
6 shaving creams 5.3 1.8 7.4 25.8 14.5 43.1 
13 cosmetics 22.9 2.8 26.8 3.6 5.6 1.4 
9 foot powder and de- 
odorant &.8 0 8.8 7.2 4.4 12.1 
49 toiletries. 12.2 1.4 14.0 13.6 8 14.4 
Sundries: 
3 cameras and films 56.2 2.1 148. 4 
5 razors and blades 14.5 0 14.5 0 0 0 
3 dental aids 0 20, 2 20. 2 10.0 0 10.0 
3 sanitary napkins. - 22.8 0 22.8 36.2 14.4 50. 6 
3 vanity items | 3.1) 0 3.1 6.6 | 0 6.0 
3 baby goods 0 0 0 17.0 0 17.0 
3 vacuum bottles 22. 6 8.5 31.1 
1 clock 20.1 10.9 31.0 
4 playing cards 12.8 1.8 14.6 
2 lighters 8.1 12.5 20. 5 20.0 13.3 33.3 
6 flashlights and acces 
sories_ | 22.3 2.3 24.6 
5 writing equipment i 8.0 0 50.0; 17.2 15.7 1.4 
3 rubber goods | 26.8 2.6 29.4 
7 paper products | 1.2 11.3 42.6 24.9 5 25.4 
4 electrical appliances 9.7 3.2 12.9 
2 atomizers | 11.4 4.9 | 16.3 
7 miscellaneous 1.3 I 1.2 
64 sundries 10.3 | 3.0 13.3 26. 5 11.4 37.9 
Grand total (207) 7.4 §.8 | 13.3 19.1 5.3 24.3 
Il. M’KESSON & ROBBINS, INC., STUDY 
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MeKesson & Robbins, Inc., made two studies of the movement of wholesale 
The first covered the period from January 1, 1947, 


prices of drug store items. 


to December 1, 1950; the secend from January 1, 1947, to January 1, 1952. 


The 


1947 date was chesen as a starting point to tie in with a previous study of drug 
store prices, covering the period from 1939 to April 1947, made by the Naticnal 


Association of Chain Drug Stores. 


In its studies, McKesson & Robbins listed the 
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leading products, saleswise, for each of 44 classifications in the four drug store 
categories covered. The wholesale prices prevailing in each period under review 
were obtained and analyzed. Thereafter, the products were broken down into 
two divisions: Fair-traded and not fair-traded. The percentages shown in the 
study take account of the relative sales volume of all products within each classifi- 
cation, as well as of the four basic categories. The studies are appended as 
exhibit II. Here are the findings: 

1. Over the 5-year period (January 1, 1947, to January 1, 1952), the fair- 
trade prices of a wide range of drug store products rose 13.3 percent, compared 
with a 24.3 percent increase in the prices of similar non-fair-traded products. 
(These figures compare with an increase of 36.6 index points in the Consumer Price 
Index of the United States Rureau of Labor Statistics, from 153.6 m January 1947 
to 190.2 in January 1952). 

2. Among products showing price decreases, the maximum decrease for fair- 
traded items was 58.4 percent on antibiotics, whereas the maximum decrease on 
non-fair-traded goods was 6 percent, on vanity items. 

3. Among fair-traded products, the maximum price increase was 50 percent, 
on writing equipment; for non-fair-traded products, the maximum price increase 
was 148.4 percent, on commercial film. 

4. The McKesson & Robbins study analyzed the wholesale prices of drug store 
products. The study by the National Association of Chain Drug Stores analyzed 
the retail price behavior of drug store products. We are advised that the move- 
ment of wholesale prices is closely paralleled at the retail level. It is a reasonable 
assumption, therefore, that it is valid to combine the results of the two studies. 
When this is done, it is found that fair-traded drug store products increased in 
»rice 16.4 percent between 1939 and the beginning of 1952. (The Consumer Price 
ane of the United States Bureau of Labor Statistics showed a rise of 90.2 per- 
cent over this 13-year period.) 

The study of the National Association of Chain Drug Stores referred to above, 
involved analysis of the retail price behavior of 7,334 drug store products of 250 
manufacturers. It showed that the fair-trade prices on these products, over all, 
rose only 3.1 percent during the period from 1939 to April, 1947; and that drug 
products as a whole, including both fair-traded and non-fair-traded items, rose 
15.4 percent. (Data from the United States Bureau of Labor Statistics show that 
in the same period food prices rose 93 percent; household products, 81 percent; 
the over-all cost of living 59.3 percent, and miscellaneous items increased 38.5 
percent.) 

The detailed analysis of these findings was presented in a statement before the 
Joint Congressional Committee on the Economic Report, by the late Frederick 
J. Griffiths, secretary and treasurer of the National Association of Chain Drug 
Stores. 

Finally, a study was made by Prof. H. J. Ostlund, of the University of Minne- 
sota’s School of Business Administration, and C. R. Vickland of Minneapolis. 
Its purpose was to determine the effect which the introduction of fair trade had 
on prices. In this study the 1939 fair-trade prices of 50 leading drug products 
were compared, State by State, with the pre-fair-trade depression retail prices of 
these same products. The full study, Fair Trade and the Retail Drug Store, 
was published by the Druggists’ Research Bureau. It shows that fair-trade 
retail prices on these products in 1939 were 1 percent lower, over all, than pre- 
fair-trade depression prices on the same items. 

The studies here reported reflect honest efforts to establish the facts of price 
behavior under fair trade. They cover many items. They cover the entire 
country. They cover long periods of time. Accordingly, they give a true picture 
of the price effect of fair trade on the consumers of the United States. 

These studies show conclusively that fair-trade prices have been, and are, fair 
to the American consumers as a whole. They demonstrate that, over all, the 
consumers of America do not pay less for goods in areas where there is no fair 
trade than they do in the 45-State area where fair trade prevails; indeed, the evi- 
dence indicates that on the whole consumers pay less with fair trade. Further, 
the studies prove that fair-trade prices of drug store items have shown far greater 
resistance to the inflationary pressures of the past decade than has the generality 
of consumer prices. (Price behavior studies covering fair-traded products in 
other fields have not been made; but experts in these other fields believe such 
studies would likewise show that, pricewise, fair trade has operated in the public 
interest.) 

These price studies, I submit, provide additional support for the views you 
hold with respect to fair trade. They confound the critics who, on the basis of 
paving less than prevailing fair-trade prices on certain products bought at certain 
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times in certain stores, have sought to convince the American people that fair 
trade makes them pay more for nationally advertised trade-marked goods. They 
give the answer to those who, seeking to explain why fair-trade prices have risen 
little during the past 12 years, charge that fair-trade prices were too high to begin 
with (even though the advent of fair trade resulted in an over-all price decrease). 
Finally, they refute the wild but baseless assertion that fair trade has added to the 
cost of living of the American people. 

I am sure you will note the contrast between the scientific studies reported herein 
and the price ‘‘surveys’”’ made by opponents of fair trade to fit their preconceived 
conclusions. No disinterested analyst can accept these ‘‘surveys” or their con- 
clusions. They cannot prove by any devise that some merchants are philanthro- 
pists at the counter because, obviously, they are not. The ‘‘surveys” do prove 
that loss-leader practices persist. It is against precisely these practices that the 
fair-trade laws are aimed; for the purpose of these practices is to create the mis- 
impression among consumers that loss-leader merchants charge less than their 
competitors, not on one or two or three items but on all the items which retailers 
earry. Nothing is further from the truth. Nothing is more damaging to a 
businessman, be he big or small, than to assassinate his reputation for fair dealing. 

The overwhelming majority of members of the distributive trades, including 
1,500,000 or more Americans who comprise the backbone of small business, 
support fair trade in order to promote competitive decency in the market place. 
A tiny minority of retailers oppose fair trade because, like all crusaders for the 
status quo, they prefer not to be fenced in by laws which hamper their ability to 
do as they please when what they please to do is prejudicial to the best interests 
of society. 

Respectfully yours, 
Maurice MErRMEy, Director. 





LETTER From CHARLES SAWYER, SECRETARY OF COMMERCE 


DEPARTMENT OF COMMERCE, 
Washington, February 27, 1952. 
Hon. RoBertT CROSSER, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 
Dear Mr. CHatrRMAN: Enclosed herewith is a statement on the legislation 
relating to resale price Maintenance in reply to your letter of October 19, 1951. 
This statement presents my views and those of the Department of Commerce. 
I am most grateful for the opportunity you have afforded me to present my views 
on this subject to your committee. 
Due to the urgency of this matter, we have been unable to secure the views of 
the Bureau of the Budget. 
Sincerely yours, 
CHARLES SAWYER, 
Secretary of Commerce. 


VIEWS OF THE DEPARTMENT OF COMMERCE CONCERNING LEGISLATION PROVIDING 
FOR Minimum RESALE Prick MAINTENANCE 


Title 8 of the act of August 17, 1937 (ch. 690, 50 Stat. 693) (popularly known as 
the Miller-Tydings amendment), amended the Sherman Antitrust Act to provide 
that nothing contained in that act shall make illegal contracts or agreements to 
fix minimum prices for resale of a commodity which bears, or the label or con- 
tainer of which bears, a trade-mark, brand, or name of the producer or distributor 
thereof and which is in free and open competition with commodities of the same 
general class produced or distributed by others if such contracts or agreements are 
lawful as applied to intrastate transactions under any statute, law, or public 
policy in any State, Territory, or the District of Columbia in which such resale is 
to be made or to which the commodity is to be transported for such resale. Title 
8 also provided that such contracts or agreements would not be an unfair method 
of competition under section 5 of the Federal Trade Commission Act. It also 
included a specific statement that horizontal price agreements were not authorized 
or made legal. Shortly after the enactment of this legislation many States passed 
laws making lawful resale price-maintenance contracts or agreements with respect 
to intrastate transactions. Most, if not all, of those laws contained the so-called 
nonsigners clause which provided that such contracts or agreements made with one 
distributor within the State applied to every other distributor of that commodity 
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within the State who was provided with notice of the terms of the contract or 
agreement. The clause allowed such contracts or agreements to be enforced 
against both signers and nonsigners of the contract or agreement. 

In 1951 the Supreme Court of the United States in the case of Schwegmann 
Brothers et al. v. Calvert Distillers Corp. (341 U. 8. 384) held that contracts estab- 
lishing minimum prices for resale of commodities in commerce could not be 
enforced against distributors not parties to such a contract. Recognizing that 
the practical effect of the Schwegmann case ‘was to nullify the Miller-Tydings 
amendment and therefore the minimum resale price laws of the States, several 
Members of the Congress have introduced bills providing that such contracts 
may be enforced against nonsigners if the State law contains a ‘‘nonsigners 
clause,’”’ without constituting a violation of the Federal] Trade Commission Act 
or the antitrust acts. Legislation to repeal the Miller-Tvdings amendment has 
also been introduced. 

The position of the Department of Commerce, in commenting on this legisla- 
tion, is influenced by the organic responsibilities of the Department in encouraging 
higher standards of business ethics and operations and also by the responsibility 
of the Department in protecting the interests of small business. 

Without the Miller-Tydings Act, State fair-trade laws would be largely inoper- 
ative since, without this enabling act applying to interstate trade, it would 
undoubtedly be necessary for a manufacturer to be incorporated in each State in 
which he wished to issue fair-trade contracts. This procedure would add mate- 
rially to the cost of distribution, a policy to which the Department is justifiably 
opposed; and it is manifest that a large number of manufacturers now working 
under fair-trade contracts would drop such contracts under those conditions and 
that the State fair-trade laws thereupon would become a matter of only academic 
interest. Since a repeal of the Miller-Tydings amendment would nullify State 
fair-trade laws, the Department’s attitude regarding this amendment reasonably 
might be based on its view of the fair-trade laws themselves. And with reference 
to these State laws, since 45 States have enacted them, there seems to be a clear- 
cut matter of public policy, affecting 45 States, involved in support or opposition 
to the Miller-Tydings amendment. 

The same reasoning applies to the “‘nonsigner’’ clause typical to a State fair- 
trade law. In considering the wisdom of this clause, however, we must recognize 
that without the clause, fair-trade contracts in any State would be meaningless, 
because the firms who precipitate price wars are the very ones who would not 
sign the fair-trade contract. If all competitor retailers were not treated alike 
in this respect, the stage would be set for wide open price wars in any State. 
In considering the ‘“‘nonsigner’’ clause, therefore, we must conclude that without 
such a clause, fair-trade laws would be meaningless. 

Since either of the above two features spells life or death for State fair-trade 
laws themselves, a decision for or against the Miller-Tydings amendment, or the 
nonsigner clause, must be made with due consideration of the values attached 
to this type of resale price maintenance law, and upon the basis of public policy 
with reference to fair-trade laws. 

In contemplating policy regarding fair-trade laws, the following aspects are 
worthy of consideration: 

These laws protect the capital investment of small retailers in inventories 
which have been purchased at prevailing market prices, in that the retailer is 
protected against killing price wars. Faced by predatory price cutting by power- 
ful retail organizations, the smaller retailer must either sell his goods at a loss, 
or lose his trade to these competitors on the “loss leader’’ items and also lose 
the store traffic thus diverted to the price cutting stores for the purchase of such 
items. This result we believe is destructive of small-business enterprise and 
constitutes a deception of the consuming public. 

Price wars disappeared with a few exceptions, with the widespread acceptance 
of fair-trade contract procedures, and the businesses of many small retailers were 
thus saved. 

Studies have been made from time to time of the results of fair-trade laws on 
consumer prices. Those studies have been unconvincing in demonstrating the 
effect of these laws on prices. Some studies have shown tendencies toward higher 
prices. Other studies have shown that average prices are lower under fair-trade 
laws. It is known that in a great many neighborhood and other independent 
retail stores, prices on fair-trade products have been reduced as standard practice, 
because the fair-trade minimum price became a standard price in the trade and 
this price was lower than the price printed on labels which was the price formerly 
charged by these stores. Fair-trade prices are, in general, fair to the consumer 
and to the dealer, allowing the latter only a reasonable mark-up in order to cover 
his operating costs and a nominal profit on his business investment. 
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Opponents of fair-trade laws claim that monopolistic practices are thereby 
promoted. We know of no evidence which supports such a belief, and are of 
the opinion that opposition on this ground is based wholly on theory. It is our 
opinion, and we believe that opinion to be substantiated by the Report of the 
Federal Trade Commission on Resale Price Maintenance (submitted to the 
Congress, December 13, 1945), that ardent support for minimum resale prices 
is found in the ranks of small business, independent proprietors of corner drug 
stores and similar retail establishments. These persons are the least likely to 
favor legislation encouraging the growth of monopolies in their field. Among 
others, those groups identified with monopolistic practices and tendencies, such 
as loss-leader selling to the deception of the public and to the benefit of their own 
competitive position in the market at the expense of small business, usually were 
opposed to fair-trade legislation. 

‘he opposition to fair-trade laws comes from two principal sources: (1) Large 
distributing groups including chains and large department stores which have 
historically used price cutting to drive weaker competition out of the way, thus, 
in restraint of trade, attempting to create a monopoly in the field of retailing; 
(2) lawyers and economists, both in the Government and in private practice, who 
cite a violation of the economic principle of a free price based on supply and 
demand and the theoretical harm resulting from such violations. Equally 
eminent practitioners, in Government and private practice take a contrary view, 
citing favorable price and other economic results flowing from these laws. We 
believe that theory and practice must be separated when considering the merits of 
this type of legislation. 

Price control is a practical, not theoretical, problem. Price ceilings are at times 
necessary, and at other times, during buyers’ markets price floors are needed to 
prevent business chaos. 

To condemn price control under the fair-trade laws is to close one’s eyes to other 
types of price control sponsored by manufacturers and producers without regard 
to fair-trade contracts. In avery substantial segment of business, represented by 
sales of automobiles, major appliances, home furnishings and some lines of men’s 
clothing, resale prices are maintained by fear that the manufacturer will refuse to 
sell to the dealer in the event he violates the manufacturer’s price policy. 

There are other types of price maintenance in operation in this country without 
regard to fair-trade contracts. In one type merchandise is distributed through 
the retailer on a consignment basis. In this type of merchandising the manu- 
facturer owns the retail stock and the retailer does not pay for it until it has 
been sold to the ultimate consumer. Obviously, under this system, the dealer 
has nothing to say about prices. He is merely an agent executing the orders of 
his principal. 

CONCLUSION 


There is reason to conclude that the case against fair trade is more theoretical 
than real; that fair trade is beneficial to small business; that facts regarding its 
causing higher prices in total are unconvincing; that monopoly does not result 
from fair-trade laws; and that fair-trade laws have a stabilizing influence on the 
economy. For these reasons we recommend against repeal of the Miller-Tydings 
amendment, and, further, recommend that the amendment be strengthened by 
the adoption of H. R. 4592, H. R. 5767 or similar legislation. 

Due to this urgency of this legislation we have been unable to obtain the views 
of the Bureau of the Budget with respect to the transmission of this report. 


The 20 biggest retailers—the 1951 score 


1 | 


| | 

ani| Sales (in | lw, Sales (in 
Rank| millions) | Rank) millions) 

wil ’ i | i} | 
Great Atlantic & Pacific Tea Co 1 | $3,498 || First National Stores.........._.- _ $407 
Sears, Roebuck...................| 2 | 2,657 || National Tea...... hitherictebiaes a, Cee 361 
Safeway Stores 3 | 1,455 || R. H. Macy...........-..- et ae 342 
Montgomery Ward..........- 4 A eeGi TP i  ree a  G .k ; 15 311 
J.C, Penney ...<0.+- 5 1,035 ||. Gimbel Bros. -.............--. : 16 299 
eG Osc es coca 6 | | eae ci RARE OS 268 
FP. W. Woolworth... .......... 7 ie eee 18 260 
American Stores... - ane 8 510 |, Marshall Field_._.._.. 19 26 
Allied Stores... eh 9 Pr hh Cee eeeebee codicil Asis 20 219 
May Department Stores 10 425 | —_ —-_—_—_——_— 
Federated Department Stores... ll 409 Ges ac atate tases cbs wens tdedsed 15, 946 


Source: Business Week, May 24, 1952, 
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The Cuarrman. Mr. John W. Anderson. Mr. Anderson, you may 
proceed. 


STATEMENT OF JOHN W. ANDERSON, PRESIDENT, AMERICAN 
FAIR TRADE COUNCIL, GARY, IND., ACCOMPANIED BY JOHN 
E. LEWIS AND RICHARD S. MELVIN 


Mr. Anperson. Chairman Johnson, I wish first to express our 
very sincere appreciation for the opportunity to speak. 

The CuarrMan. Well, we think that you are helping us by appear- 
ing here, so it is mutual. 

Mr. Anprrson. Thank you, sir. 

The CHarrRMAN. We want to know all about this question. We 
want to hear from both sides. We want to get the evidence in so we 
can make a sound judgment, so we feel that you are helping us. 

Mr. Anperson. Thank you, sir. 

I wish to introduce on my ‘left, John Lewis, who heads the legal 
research department of the American Fair Trade Counc ul, and on 
my right, Richard S. Melvin, who is the head of the legal depart- 
ment of my manufacturing corporation, the Anderson Co. of Gary, 
Ind. 

These men have been constantly for years in touch with the fair 
trade operation from a legal standpoint and from an economic stand- 
point, as has my corporation, which has been an advocate of retail 
price maintenance since 1922, and which has been fair trading all of 
its products through today some 260,000 retail accounts served by 
more than 4,000 whole accounts since 1938, after the passage of the 
Miller-Tydings Act. 

I speak as president and active administrative head of the American 
Fair Trade Council, incorporated in 1939, a national organization of 
manufacturers, in widely diversified industries, of fair-traded prod- 
ucts sold through approximately 1% million retailers. 

I speak in support of the expressed position, on the subject legisla- 
tion, of national and regional associations of wholesalers and/or 
retailers in a wide variety of industries. 

I speak in support of the expressed position of the Conference of 
American Small Business Organizations, with which you no doubt are 
familiar. 

This entire group joined in supporting H. R. 5767 in the House of 
Representatives—after its revision by the committee to include, 
almost verbatim, three major legislative provisions of the Keogh 
bill, H. R. 6367— and we support H. R. 5767 here. Howev er, to make 
it assuredly sound legislation, clearly in the public interest, we believe 
it should be strengthened, by a single amendment, regarded as 
necessary to clear prevailing confusion and perhaps prevent eventual 
complete defeat of the economic intent of the legislation. 

Before disc ussing the proposed amendment—now identified as the 
“home town’? amendment—we offer documentation, bearing upon 
public evaluation of fair trade, in a form which was made available 
to all Members of the House while H. R. 5765 was pending there. 
We hope you will accept those disclosures, with equal approach to 
unanimity, as conclusively significant. 

No doubt you have noted during the past year violent anti-fair-trade 
newspaper advertisements, by large retailers of a certain type, pre- 








4 
= 
“| 


x 


y 


astee 


Reta? 


nee SINT > 





RESALE PRICE FIXING 83 


suming to speak for the American consumer. More deceptive propa- 
ganda would be difficult to conceive. 

It is generally conceded that the American housewife, as purchasing 

agent for the American home, determines the selection of products for 
which go approximately 85 percent of the dollars of the average 
American family expendable in stores. Those statements vary from 
75 to 85 percent. 

It seems rather obvious, therefore, that there could come only from 
the voice of the American housewife the truth as to whether she wants 
the Macys, the Kleins, the Schwegmanns, and other advocates of 
unrestrained “brass-knucks” competition, to speak for her—and fix 
all retail prices for her. 

Some seem to have doubted that the average American house-wife 
is aware of the traditional formula of such stores by which they subject 
her to the lure of enticingly cut prices on her favorite trade-marked 
products carrying nationally advertised retail prices, for which popular 
products she spends less than $1 of each $10 she leaves in the store. 
The store knows it will sell to the average customer, for the remaining 
$9, merchandise on which the store fixes all the prices, arbitrarily, from 
day to day or from hour to hour if desired—mere handise for which the 
customer has no means of determining readily what is a fair price. 

In support of the fact that the housewife spends, out of every $10 
she leaves in the store, more than $9 for products price-fixed by the 
store, we have Macy’s s boast—carried in the mammoth advertisements 
with which they announced their historical cut-price blitz of last year, 
reading as follows 

Less than a tenth of the billion dollars or more of good things we’ve sold in 
these years fell under price-fixing. 

(Price-fixing is Macy’s ugly word for fair trade.) 

American Issues Press was commissioned by American Fair Trade 
Council to conduct, in collaboration with Ernst & Ernst, nationally 
known certified public accountants, a Nation-wide poll of American 
housewives, selected at random from urban and rural telephone 
directories and questioned by telephone. Herewith is a specimen of 
the pollsters’ tally sheet carrying instructions and the six questions 
asked. 

That is this colored sheet associated with each package that you 
have there. Please don’t let the mass of that package alarm you, 
because my treatment for this committee ends very shortly after those 
exhibits you see there, and the other is merely a supplemental exhibit. 

These sheets, when concluded, were mailed directly to Ernst & 
Ernest, for tabulation and certification—and remain in the possession 
of Ernst & Ernst. 

Now you have a photo copy of three certifications by Ernst & Ernst, 
one of the national survey and the other of two extensions of the 
national survey, one made under Macy’s guns and limited to metro- 
politan New York, and the other one made in St. Louis, a non- “fair 
trade” city in a non- “fair trade” State. 

The national survey covered more than 10,000 housewives—with 
every State in the Union reporting. That is four times as many 
samples as regarded by nationally known opinion-research organiza- 
tions as necessary to provide an adequate cross section of opinion. 
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Note that question No. 5 of the AFTC survey of housewives carried 
greatest significance, and reads as follows (this question is ad- 
dressed to the housewife): 

Would you rather have the storekeeper fix at any time, to suit himself, all the 
prices you pay for all the products he sells you, or would you rather have the 
manufacturers of each of your favorite trade-marked products set, and law fully 
enforce, the prices of those products? 

Now, that exactly spells “fair trade.’ The term “fair trade’ was 
not used because of the general adverse semantics that had been 
employed, but that is the essence of “fair trade.” 

The national average showed 78.6 percent of housewives favoring 
the manufacturer’s setting, and lawfully enforcing, the retail prices 
on popular trade-marked products. 

The survey was extended to include a total of 3,921 housewives in 
metropolitan New York. The national requirement for an adequate 
survey is regarded by the opinion-research organizations as 2,500 
nationally. We took in New York C ity alone 3,921 samples of house- 
Wives’ opinions. 

Attached is the Ernst & Ernst tabulation and certification of 
pollsters’ reports of that extended survey—indentifying the organiza- 
tions whose representatives interviewed the housewives. 

You will note that in the metropolitan New York area more than 
86 percent of the total number of housewives interviewed prefer that 
the manufacturer set, and lawfully enforce, retail prices on popular 
trade-marked products. This metropolitan New York survey of 
housewives—showing 7.4 percentage points higher than the national 
percentage of housewives favoring the manufacturer’s setting and en- 
forcing prices—was conducted in March and April 1952, during and 
following a period of most intensive local anti-“fair trade’ newspaper 
and other propaganda. 

The survey of housewives was extended to include also 3,304 house- 
wives in St. Louis, Mo., a State that has never had a ‘‘fair trade” law. 
An associate professor of marketing in the School of Business Adminis- 
tration of Washington University, St. Louis, has been for many years 
a violent opponent of “fair trade.’’ Arrangements were made for his 
students to interview, with the six questions, 1,924 housewives in 
St. Louis. 

You will note in the Ernst & Ernst certification of the tabulation of 
the returns for St. Louis that the polling by those students of Wash- 
ington University showed an impressive majority of housewives favor- 
ing the manufacturer’s setting, and lawfully enforcing, the retail 
prices of his popular trade-marked products. The total of house 
wives favoring the manufacturer, in the entire city of St. Louis 
survey of 3,304 housewives, was 68 percent. Thus we have reflected 
as favoring “fair trade” the housewives of a metropolitan area in 
Missouri—one of three States that have never had “fair trade.” 

The Ernst & Ernst tabulation and certification of the national 
survey was made available to all Members of the House sometime 
before the House voted 196 to 10 for H. R. 5767 

After examining these Ernst & Ernst certifications, and other 
evidence, the members of the Labor and Capital Committee of the 
Louisiana State Legislature killed, early last week, by a vote of 10 to 1, 
their House bill No. 224 to repeal the Louisiana Fair Trade Act, a 
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bill sponsored and supported, boastfully and extravagantly, by 
Mr. Schwegmann of the famous Schwegmann decision. 

This Ernst & Ernst certification, the competence and integrity of 
which has not been and cannot be challenged reasonably, seems to 
have made available to legislators everywhere convincing assurance 
that the American housewife will welcome all protection afforded her 
by the soundest possible legislative support of the principle, and of the 
processes, of “fair trade.” 

So, may we now please suggest, out of exhaustive studies, what we 
regard as soundest ‘“‘fair trade” enabling legislative action, in the 
interests of industry, commerce, and the “public: —particularly in the 
defense of the integrity of loc al community networks of distributive 
services? 

As has been stated, H. R. 5767, except as to a single vital deficiency, 
is regarded as sound. In its Report No. 1437 on H. R. 5767, the 
Committee on Interstate anf Foreign Commerce of the House struck, 
on February 27, 1952, the entire text of that bill, amended the title, 
and substituted, almost verbatim, for three major legislative provisions 
thereof—subsections 2, 3, and 5 of section 5—the language of the 
original Keogh bill, H. R. 6367. No change, however, was made in 
subsection 4—— wherein the weakness of the present H. R. 5767 lies. 

Submitted ie rewith is an eight-page brochure entitled ‘‘For a 
Stronger American Under Fair Trade: Fight for the Home-Town 
Amendment to H. R. 5767.” This brochure was prepared by the 
American Fair Trade Council to meet insistant demand for a concise 
statement on the text, intent, and effect of the “home town” amend- 
ment. 

I will not impose upon your time at this juncture by reading this 
pocket brochure. However, it is hoped that you men of this com- 
mittee will accept assurance of our confidence that a careful reading 
of the brochure will make clear to you the true potential of the 
“home town” amendment in the protection of essential retail and 
wholesale facilities of local marketing areas against ruthless inter- 
state raiders. 

But for the necessarily abbreviated time allowed for testimony at 
this hearing, many nationally known manufacturers would have been 
happy to come here to testify that their business and the business of 
their wholesalers and retailers in every type of community is being 
depressed increasingly and seriously by unrestrained use of their 
popular “fair-traded”’ products as cut-price customer lures. I mean 
mail orders across State lines. 

Mushrooming interstate mail-order operations, now referred to as 
“the untouc ‘hables,” are making a veritable shambles of many a com- 
munity’s normally competent ‘distributive structure. If time were 
available, we might suggest that you examine the possibility that much 
of the present « depressive trend in manufacture and retailing may 
have been given substantial impetus by dislocations and disorders 
created by this mounting attack upon home-town markets by inter- 
state raiders made untouchable by the Wentling decision. 

Now I have an insert here that it seemed necessary to make in order 
to make clear just what the Wentling decision is and what it has done. 

The CuarrMan. We will insert that in the record at this point. 

Mr. Anprrson. If it might raise any questions, I would like to get 
the questions here while I am present, if I may. 
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The CHarrMan. All right; you may read it if you wish. 

Mr. AnpERson. The Wentling decision was by Judge Goodrich 
of the United States Court of Appeals for the Third Circuit. The 
litigants were Sunbeam Corp., of Chicago, IIl., versus S. A. Wentling, 
a Pennsylvania mail-order merchant. 

Sunbeam endeavored to enjoin Wentling from advertising and 
selling, in interstate commerce, Sunbeam’s electric razor at less than 
its “‘fair-traded”’ price. 

Specifically the court ruled that the Fair Trade Act of Pennsylvania 
could not be invoked to enjoin Wentling’s mail-order sales to customers 
residing in States other than Pennsylvania. Inferentially, the ruling 
was that neither the ‘‘fair-trade’’ law of Pennsylvania nor the “fair- 
trade” law of a State into which the sale and delivery was made could 
be invoked to enjoin Wentling. 

The date of the Wentling “decision of the United States Supreme 
: ourt under which it was held that Schw egmann, as a nonsigner of 

“fair trade” contract, could not be enjoined from cutting prices on 
a annie “‘fair-traded”’ in Louisiana, the State in which he operates. 

The Wentling decision still stands without effective challenge. 
Under its promise of probable immunity in the absence of corrective 
legislation, interstate mail-order operators have mushroomed every- 
where in the business of invading home-town markets with cut prices 
on “‘fair-traded” products. Older mail-order operators have expanded 
their unfair use of “‘fair-traded’’ products as customer lures, at cut 
prices. 

The CuarrMan. How are they able to get these goods? 

Mr. ANpEersOoN. Well, I will tell you. That is an ancient and well- 
organized process. They have men who travel with cash in their 
pockets. They go from retailer to retailer, from wholesaler to whole- 
saler, and offer them cash for overstocks of certain products, under 
assurance that they will not be identified as the source of those 
products; and that type of operator has been able for many years to 
pull together enough popular trade-mark products to use as loss lures 
in their catalogs, and nobody has been able to stop them. 

Recently one of the New York papers carried some photographs of 
phony labels that were on crates of popular products coming into 
Klein’s. They identified one of the addresses given there as a cem- 
etery. They were all phony and all intended to protect the sources. 

The manufacturers who wanted to protect their products were there 
with photographers, and were trying in every way to determine who 
it was that was supplying them, and the ‘Vv were unsuccessful in doing it. 

It cannot be policed, and Macy’s has been known for many years to 
have traveling men with cash in their pockets who go from place to 
place endeavoring to get their hands on distress merchandise or over- 
stocks where the retailer or the wholesaler wants a little extra money. 

H. R. 5767 covers exposures created by the Schwegmann decision. 
It does not cover with any certainty the exposures created by the 
Wentling decision. ut 

Now | have here—and I would like to leave for the information‘of 
the committee—the type of mail-order catalog that is broadly dis- 
tributed. It doesn’t take a lot of money to get into this type of mail- 
order business. All you have got to have in some instances is a loft, 
and we folded over and left the corners exposed here of the sheets 
which can tell you what the cut price is, how they can determine it. 
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These catalogs come to the purchasing agent of the Anderson Co., 
and he is encouraged to offer to the employees of the Anderson Co. at 
these badly cut prices in here the products that are listed, and you can 
readily see here that you would have to have the space of a ‘depart- 
ment store to take care of all of them, but these fellows don’t go out in 
advance, most of them, and collect this merchandise. They wait until 
they get their orders. 

T hey have their sources established. They go out and tap them 
and go out and get what is necessary to fill their orders, and practically 
all of these catalogs have a tremendous department in here of sucker 
merchandise on which the consumer can’t have any possibility of de- 
termining value with relation to price, and that includes jewelry of 
various types, watches. 

There is one of these catalogs here you will find has practically 
all the popular ‘‘fair-traded’’ watches in it, and these catalogs—there 
is some of the specimens of the flyer type. 

Our postmaster in Gary tells us that in the past few months the 
volume of those cut-price flyers that are coming to that post office 
for delivery to the homes of our city—and we get the same informa- 
tion from other cities—has been increasing tremendously, appreciably. 

Here is another one that I would like to leave with you, too. Those 
are merely typical. 

Now, you will find in some of those catalogs a number of syndicated 
pages that apparently are supplied by the manufacturers, and any 
one of these people who wants to set up that kind of catalog house 
can obtain those pages for inclusion in the catalog. 

Great showings of furniture in there with no identification as to 
parentage, and furniture has long been known as one of the large 
volume items on which a store such as Macy’s levels off for its cut 
prices on “fair-traded” products. 

Each State Fair Trade Act, the Miller-Tyvdings Act, and the pro- 
posed enactment under H. R. 5767 all constitute legislation making, 
for sound economic reasons, an exception to the application of the 
broad principles and provisions of State and Federal antitrust laws. 
For that reason, the United States Supreme Court in the Schwegmann 
case and the United States Court of Appeals in the Wentling case 
have shown a disposition to interpret such “fair trade’ legislation 
meticulously according to its clearly expressed provisions and without 
presumption of any intent not clearly reflected in the exact text of 
the law. 

Subsection 4 of H. R. 5767 is widely regarded among outstanding 
“fair trade” lawyers as falling far short of such exacting requirements 
of the courts for specific language. Leading proponents of H. R. 5767 
in the House became by implication apologists for its subsection 4 
when they stated in effect that if the courts later declined to give it 
effect against interstate price raiders those injured could come back 
to Congress for corrective legislation; that is, the ones that would be 
left. 

That might suit the purposes of those who may gain advantages 
through economic turmoil. However, it is not clear that such chaos 
will serve in any manner the interests of industry, commerce, or the 
public. 

The home-town amendment, here discussed, leaves no such uncer- 
tainty. It is not proposed that subsection 4 be eliminated or altered, 
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nor that H. R. 5767 be altered in any other way except to add the 
home-town panbaulinndent to its subsection 4. 

Opposition in the House to insistence upon a substantially similar 
amendment to H. R. 5767 was predicated upon persistent claims that 
sentiment in the House was so divided on fair trade that even the 
introduction of such an amendment might prevent favorable action 
in the House on H. R. 5767. The final vote in the House on H. R. 
5767 was so nearly unanimously favorable as to throw into question 
either the understanding or objectives of those who opposed considera- 
tion of the amendment there. 

From the same sources now comes insistence that this committee 
has not the time available to embody the “home town’ amendment 
in H. R. 5767. It is being claimed that the time available for action 
by this committee is so short that any delay for committee conference 
on the amendment might easily prevent a final vote on the bill before 
adjournment. 

We, of course, cannot presume to advise this committee in the matter 
of its procedures. However, we have every confidence that if this 
committee determines that the suggested amendment is desirable 
time will be available for the customary procedures and enactment 
during this session. 

Now may I return to the main text. 

Chambers of commerce throughout the country are being besieged 
by their merchant members for relief from insidious attacks of lurist 
interstate mail-order operators. Purchasing agents and other execu- 
tives of corporations are being flooded with mail-order catalogs, some 
outstanding specimens of which I have here for your examination, in 
which a thinly disguised code enables the purchasing agent to extend 
to the employees of the corporation—who normally rely upon the 
services of home-town merchants—the presumed benefits of lurist 
discounts on popular trade-marked products normally fair-traded. 

Regardless of pretended formalities—practically anybody can pur- 
chase. directly from one of these promiscuously distributed catalogs— 
by mail—and without question. And postmasters have advised that 
within recent months the volume and variety of out-of-State cut-price 

‘“‘fivers” and pocket-sized catalogs delivered to homes has increased 
tremendously. You have got one of those pocket-sized catalogs in 
that group. 

These ‘flyers’? and catalogs invariably carry miscellaneous prod- 
ucts of the kinds most consumers buy regularly—or at least occasion- 
ally, such as the furniture that I have mentioned and jewelry and 
things of that kind. 

The consumer has no means of determining the parentage, or the 
value, with relation to price, of these miscellaneous products. How- 
ever, the consumer naturally assumes that their values are commen- 
surate with measurable values on well-known products with advertised 
retail prices—cut sharply in the catalogs as customer lures. 

Thus the interstate catalogue duplicates the lurist appeal of the 
predatory type of retail store—with the same intent—and with the 
same effect upon the consumer’s pocketbook and upon retailers in 
the area assaulted. 

Now I don’t resort heavily to statistics, but I would like to just 
interpolate one little statistic at this point. 
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The expenditure of mail-order houses in advertising in this country 
is $1 billion a year. The expenditure for all other forms of advertis- 
ing of consumer products is only half a billion dollars a year. 

‘Out of those figures you can get some concept of the terrific size 
and statue of this monster that is standing there hungry and ready 
to destroy our home-town communities if we don’t give them some 
protection against interstate price-cutting. 

Some of these interstate catalogs are large, thick books—produced 
with such artistry as to suggest to the victim tremendous financial 
strength and commercial integrity in the house that publishes them. 

There is to be found behind these interstate catalogs usually no 
more—often less—than a second-floor showroom—with samples. In 
some instances there is found only “desk room’’—with basement or 
loft facilities for mailing. Merchandise, when ordered, is picked up, 
usually quietly, from miscellaneous sources. 

It is not intended here to attempt to discredit nationally known and 
long-established mail-order houses—or any mail-order house adhering 
to fair competitive methods. However, long experience and observa- 
tion have taught that few of such houses are above using lurist prices 
on trade-marked products of high popularity when not forbidden by 
fair-trade laws. 

As Federal law now stands interpreted, and as H. R. 5767 reads, 
no State can protect its home-town communities against the interstate 
raider. Congress alone can act to insure that such protection is 
available, through courts, upon the complaints of injured parties. 

I might pause right there to say that we have heard here suggested 
that we should depend on governmental agencies to invoke Federal 
laws, such as the Robinson-Patman Act and the Federal Trade Com- 
mission Act to give relief to the individual retailer who is beset by this 
type of competition and can scarcely get his breath, and if you want to 
examine the record, you will find that it takes years usually for those 
organizations to get anywhere near a termination of a prostitution of 
that kind. 

I know personally of case after case that has been reported to them, 
even with wire recordings on which could have been based a complaint 
that might have helped a reseller or a manufacturer, and after a lapse 
of years no action has been undertaken, and you will hear them tell 
you here that they haven’t appropriations enough or personnel enough 
to get over the ground and do the job. 

My contention is that if we are ever persuaded to put the protection 
of the small retailer and the manufacturer and the public in the hands 
entirely of those people, that the small retailer will be full of embalm- 
ing fluid long before anybody gets there with the penicillin. 

Now under the Fair Trade Act you don’t have to resort to a gov- 
ernmental agency to get relief. The relief is available to an injured 
party who goes into a court and asks that court to give him injunctive 
relief against this unfair competition that is injuring him. 

And I maintain that that is under fair trade a much more practical 
approach to the problem of policing our economy against the type of 
ror ‘rs we are discussing here than it would be to throw it in the much 
be fuddled lap of the Federal Trade Commission or of the Department 
of Justice. 
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Control of interstate commerce is the business of Congress—not of 
the States, Congress on other occasions has acted to protect one 
state against unfair commercial invasions from another State. 

By act of Congress the shipment of liquor from one State into 
another, without compliance with the laws of that other State, is 
forbidden (6A, F. C. A., title 27, sees. 121 and 122). 

The same is true of prison-made goods (10A, F. C. A., title 49, 
sec. 61). Slot machines are forbidden to be shipped in interstate 
commerce—except in compliance with the laws of the state into which 
they are shipped (4 F. C. A., title 15, sec. 1172). 

The “home town’? amendment is recommended for insertion in 
H. R. 5767, on page 3, beginning on line 18, after the period. That 
amendment reads as follows, and I would like for you to follow me 
there and see if you can read into it any of the things of which it has 
been accused by people who are not favorably disposed toward it: 

Whenever by contract or agreement described in subsection (2) a stipulated or 
minimum resale price may be established for a commodity in any State, Territory, 
or the District of Columbia, where such a contract or agreement is lawful, it shall 
be an act of unfair competition, actionable at the suit of any person damaged 
thereby, to willfully and knowingly, in interstate commerce (1) sell or (2) have 
transported for sale or resale or (3) deliver pursuant to a sale, or otherwise deliver, 
such commodity in any such State, Territory, or the District of Columbia, where 
such a contract or agreement is lawful, at less than the price or prices so established 
in such contract or agreement. Any person, firm, or corporation injured in his 
or its business or property because of the violation of this subsection (4) shall be 
entitled to sue for and have injunctive relief against threatened loss or damage by 
a violation of this subsection (4) in any State or Federal court having jurisdiction 
over the parties. 

A very simple provision. 

This is a ‘States’ rights” amendment. As stated above, it merely 
enables an injured party to have access to an appropriate state or 
Federal court for injunctive relief against marketing-community 
raiders operating from outside the State. 

The “home town” amendment affects in no way marketing opera- 
tions ina State not having a Fair Trade Act—whether those operations 
originate within or without the State. . The “home town” amendment 
merely, and clearly, is an enabling amendment fully recognizing States’ 
rights. It neither impinges nor infringes in any way upon States’ 
rights. 

The “home town” amendment is not in any sense a ‘Federal Fair 
Trade Act,” as has been most carelessly charged by some. Test this 
fact by asking yourself what effect that amendment—or H. R. 5767 
as a whole—could possibly have—in the event that each of the 45 
fair-trade States should repeal its Fair Trade Act. Obviously, neither 
could have any effect. 

No “new Federal enforcement bureau’’—as is charged erroneously 
by some—is in any sense even remotely suggested or authorized by 
the “home town’? amendment. No person who is any part of the 
Federal Government, except a Federal judge before whom an action 
for injunctive relief may be brought, can enjoin any violation of any 
lawful fair-trade contract—or interfere with any action brought by an 
injured party—to give effect to a fair-trade law, against interstate 
community—market raiders. In the opinion of leading legal and 
legislative authorities consulted, unless the “home town’’ amendment 
is incorporated in H. R. 5767, enemies of fair trade soon will provoke 
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litigation which, upon reaching the Supreme Court, may result in the 
complet e destruction of any enabling act based upon H. R. 5767— 
thus removing our country’s greatest retardant to the growth of retail 
monopolies. 

Were retailers, everywhere in the 45 fair-trade States, required 
to live up to minimum fair-trade prices established under fair-trade 
laws of those States—while having no defense whatsoever against 
“untouchable” marketing-community raiders operating from outside 
the State—would not the Supreme Court seek, when occasion offered, 
some justification for invalidating any Federal enabling act that failed 
to contemplate, and correct, such an incongruously unfair condition? 

The suggested “home town’’ amendment simply erects a defensive 
wall around each individual State—against nothing else except the 
sale and delivery, into that State, from the outside, of products upon 
which a minimum retail price has been established by the manufac- 
turer, or a distributor, within that State—in accordance with the 
State’s own fair-trade laws—at unfair prices. 

Thus the ‘home town” amendment not only defends individual 
marketing areas against the lurist type of interstate mail-order 
raiders. The “home town” amendment conceivably can protect the 
entire institution of fair trade, and the consistent employment it 
supports, from Supreme Court action eliminating all effective Federal 
enabling support—which is substantially what happened as a result 
of its Schwegmann decision—and the Wentling decision of another 
Federal court. 

At this point I should like permission to append, as a supplement 
to this statement, my statement before the Subcommittee on Study of 
Monopoly Power of the Committee on the Judiciary of the House of 
Representatives, February 22, 1952, supporting H. R. 6367, major 
provisions of which were later included in H. R. 5767 now before you. 

[ might suggest that since that is already in the Congressional 
Record in its e ntirety or in the report of the proceedings, that possibly 
the only service this copy here can perform will be to make it available 
immediately to the members of the committee who are interested in 
giving it any study. Anyhow, I have here outlined really 16 proposi- 
tions. No, they are not 16. Some have been omitted. They are 
listed largely from the statement before the House committee. 

And I should like here to repeat, as a basis for possible questioning, 
certain propositions supported by that testimony, as follows: 

Proposition No. 1: That fair trade, as established by the substan- 
tially uniform aoe of 45 individual States, promotes fair play in 
merchandizing, provides incentive to manufacturers to make available 
constantly greater product values to the public, restricts the growth 
of distributive monopolies, stimulates employment, and is otherwise 
in the public interest. 

Proposition No. 2: That fair trade marks a natural and logical ad- 
vance in the evolution of our incentive economy in that it provides 
the only practical and equitable voluntary method by which a man- 
ufacturer of a product bearing his brand and thereby carrying to the 
consumer his pledge of quality is also enabled, at his own risk, to 
relate that quality to retail price, thus establishing for the consumer 
the value of the product in comparison with competitive products. 
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Proposition No. 3: That, since, in more than 20 years, no State fair 
trade law, once enacted, has ever been repealed, Congress may prop- 
erly assume that the States having fair trade acts have found them, in 
intent and in effect, in the public interest. 

Proposition No. 4: That Congress, while showing equal respect for 
the will of the three States, and the District of Columbia, which do 
not have fair trade acts, should use its legislative powers reasonably 
to give fullest interstate effect to the unifor mly expressed intent of the 
45 State fair trade ~~ in all their essential provisions. 

Proposition No. : That Congress, while moving meticulously to 
avoid permitting a implication or otherwise, any resident of any one 
State from operating, in interstate commerce, in violation of the anti- 
trust laws of any other State having no fair trade act, or in violation 
of Federal antitrust laws, should, with equal care, employ its legislative 
powers to prevent residents of any one State from operating, in inter- 
state commerce, in violation or subversion of the fair trade laws of 
any other State. 

-roposition No. 6: That the imtent of Congress in the Miller- 
Tydings Act, reported out favorably by this committee and by the 
Committee on the Judiciary of the Senate, was substantially in line 
with the above propositions 1 to 5, inc lusive. 

Proposition No. 7: That the Keogh bill H. R. 6367 gives effect to 
the above propositions in such clarity of text and soundness of legis- 
lative device and procedure as to avoid, with reasonable certainty, 
any further serious economic disturbances occasioned by judic ial 
action based upon findings of structural weakness in the law. (H. R. 
5767, as rewritten by its House committee, will be substantially H. R. 
6267—when the home town amendment is included.) 

Proposition No. 10: That fair-trade laws, contrary to representa- 
tions of honored, but madequately informed, governmental agencies, 
are not employed to facilitate collusive, horizontal price-fixing, as 
relating to more than a minor segment of the entire operations of 
fair- -trading industry—and do not reveal or encourage any proclivities 
toward collusive or coercive violations of State and Federal anti- 
trust laws not, in fact, already in such wide evidence, long before the 
advent of the Sherman Act and of the State fair-trade acts, as to have 
prompted their enactment. 

Proposition No. 11: That manufacturers whose fair-traded prod- 
ucts produce perhaps the largest dollar volume of all fair-traded prod- 
ucts were not coerced to fair-trade their products, do not connive or 
collude with competing manufacturers in determining the prices and 
conditions under which fair-trade operations are conducted, and are 
not governed, in deciding to fair-trade, by any assurances that manu- 
facturers of competitive “produc ts will also fair-trade those products. 

Proposition No. 12: That competition, the life of our free-enter- 
prise system, is best promoted in the public interest when both the 
quality and the price of a trade-marked product—and therefore the 
competitive value of that product—are established by the manufac- 
turer—who has thousands of times more at stake in its success or 
failure in the market place than has any retailer, with his limited and 
transitory inventory of the product. 

Proposition No. 13: That the concept that fair trade prevents a 
retailer, with a cost of operation less than that of his competitors, 
from passing the benefit of his superior management along to the 
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public is entirely erroneous; that the average retailer obtains much 
less than 10 percent of his dollar volume from fair-traded products; 
that the products that produce the remaining 90 percent of dollar 
volume are price-fixed by the retailer to suit himself: that the retailer 
who insists upon cutting prices of popular trade- marked products 
usually does so because he has a higher cost of operation than his.com- 
petitors and must force store tre fic artifically from those competitors 
in order to cover those higher cvsts. 

Proposition No. 14: That the “darkroom” and ‘ivory tower’ con- 
cepts, presented from outside industry, of the economic effects of 
fair trade and of attitudes of the American public with relation to fair 
trade, are overwhelmingly controverted by the truth; that a vast 
majority of all housewives prefer to have the manufacturers set—and 
lawfully enforee—the retail prices of their favorite trade-marked 
products. 

Proposition No. 15: That fair trade supplements, in our free economy 
the propulsive incentives provided by our patent laws, our trade-mark 
laws, our copyright laws—and all other legal obstructions to piracy 
that encourage the citizen to extraordinary ‘effort in the service of the 
public, in the hope of receiving and retaining commensurate reward. 

And I should like to add the further proposition—that upon enact- 
ment of H. R. 5767, with the home-town amendment included, no 
nonsigner of a fair-trade contract, in any of the States having fair-trade 
laws, will be coerced or bound to sell a fair-traded product at any price 
established in such contract with other resellers unless that nonsigner, 
by his own election, buys and sells that particular product. And the 
particular product cannot be fair-traded at all, under any of the 45 
fair-trade acts, unless resellers have access to other and competitive 
products of the same general class and for the same purposes 

I might add right there that my company is now releasing what we 
consider to be a tremendously potent product in the automotive field 
to perform a service in connection with the control of vacuum wind- 
shield wipers for which there has never been anything offered, and we 
cannot fair-trade that product, although every other product in our 
line is fair-traded. 

We cannot fair-trade that product, which we consider so valuable 
and so potent because it has absolutely no competition, and we 
naturally accede to that requirement of each one of the 45 State fair- 
trade acts. All of them carry the same provision. 

Eastman Kodak on their color film, they attempted to fair-trade 
their color film and the courts knocked them down because they said, 
“You have no competition on color film.’’ So all of this weeping and 
bleeding for the poor little retailer that is coerced—even our Supreme 
Court is so ill-informed on the subject of fair trade, and they are not 
alone. 

They bleed for the poor little retailer that is coerced into selling this 
product, this fair-traded product, at a price fixed by the manufacturer. 
It is absolutley y uatrue because he is pe rfectly free to say he won’t sell 
it at all, and every consumer in the United States is perfectly free to 
say that they won't buy it if they don’t like the price or don’t like the 
product. 

Again quoting from my previous statement, beginning on page 10 
thereof, conce rning “inalienable rights of manufacturers—resellers— 
and consumers.” 
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Continuing background comment supporting the propositions 
advanced, may I point out that it would have been fortunate indeed 
had fair-trade laws been named ‘voluntary fair-trade laws.’’ The 
“voluntary” feature of all Fair Trade is too often ignored by its 
opponents—even by those in high places. 

Among the inalienable voluntary rights of a manufacturer is the 
right to drop dead. So far as is known, neither the Department of 
Justice nor the Federal Trade Commission has challenged that right. 
Government itself has recognized that right by establishing bank- 
ruptey courts through which to dispose of the remains. 

The manufacturer, well within the framework of his right to drop 
dead, also has the inalienable right to decide not to manufacture. 
His decision to manufacture is a voluntary decision. It is fortunate 
for all resellers that they have a likewise inalienable right to decide 
what they are not going to buy for resale. And surely no one would 
deny the consumer the right to decide what not to buy. 

The reseller has, on the one hand, the manufacturer trying to 
persuade him that he should buy that manufacturer’s product. On 
the other hand he has his customer, also with the inalienable right to 
buy or not to buy that product. When the consumer refuses to buy, 
the impact is felt clear through the reseller to the manufacturer— 
and quickly. If the consumer doesn’t buy a certain product the 
reseller doesn’t buy it. The manufacturer does not sell it—and 
therefore cannot continue to produce it. His employees must hunt 
for other jobs. 

Thus we have outlined the framework of our free-enterprise sys- 
tem—our competitive enterprise system. When the manufacturer 
declines to sell except under conditions that his trademark be re- 
spected—and be not degraded to promote store traffic—and that all 
resellers sell at a minimum price established by him—that manu- 
facturer is operating entirely within the framework of free enter- 
prise—because the reseller and the consumer are free to decline to 
buy the manufacturer’s product—free to turn to a competitive product. 
The manufacturer, please be reminded, is well within the framework 
of his right to drop dead when he declines to manufacture except under 
conditions that protect his trade-mark. 

The manufacturer cannot fair-trade his product unless it is in free 
and open competition with other products of the same general class. 

All State fair-trade acts say that. So, the consumer cannot be 
trapped by fair trade. Neither can the reseller, who always, under 
all the 45 State fair-trade acts, is free to close out his supply of any 
fair-traded product—at any time—at any price that pleases him. 

I have heard the Federal Trade Commission and I have heard the 
Antitrust Division of the Department of Justice bleed for the poor 
retailer that is stuck with a lot of fair-traded merchandise and can’t 
get his money out if because he can’t sell it except at the price es- 
tablished by the manufacturer, and if they had given one reading to 
the Fair Trade Act of the country, they would know better, because 
each one of the Fair Trade Acts provide that under those conditions 
he can sell them at any price he chooses. He can seil that and he can’t 
be enjoined and he can’t be required to pay anybody any damages. 

Some of the States require that he first give the manutacturer an 
opportunity to pick the stuff up at his cost, at the dealer’s cost, but 
there is no entrapment, there is no coercion in fair trade anywhere. 
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I live this thing right at the grass roots and I know these things. 
I don’t have to reach out to lay my hands on them. They are put 
right on my desk, and right in front of our representatives in the 
fie old, and we know from long experience what they are. 

And there must be other competitive products to which the re- 
tailer—or wholesaler—may turn instead, or the discontinued product 
could not have been fair-traded. Therefore, whence all the emotional 
gymnastics about the unfairness of coercing the poor retailer to 
refrain from using a clean product for an unclean purpose? 


NEITHER QUALITY ALONE—-NOR PRICE ALONE-——DETERMINES THE VALUE 
OF A PRODUCT 


I want to emphasize right here that there is the essence of the 
justification for fair trade, and I would like to have you follow it 
closely if you will. 

It is of prime importance that we do not neglect the fact that only 
by relating price to quality can the value of a product to the con- 
sumer be determined in comparison with values offered by competing 
products. This is an incontrovertible statement of a fact apparently 
screened deliberately by all manner of people and interests who for 
one reason or another would destroy fair trade. 

Be it said to the credit of our competitive enterprise system that, 
almost a century ago, it had begun slowly to function—to remove, for 
the consumer, uncertainty as to the quality of a product. Manu- 
facturers here and there had adopted trade-marks—had advertised 
those trade-marks—and had built into the products carrying those 
trade-marks a consistent standard of quality upon which the con- 
sumer had learned he could depend. 

Now I would like at this point to ask, Mr. Chairman, your advice 
as to the propriety of submitting at this point some physical evidences 
of the early trend of the manufacturer toward identification of sources 
of products as a means of building for the consumer a representative 
standard of value. 

Now here | have something that has been in our family for nearly 
a hundred years. It has never been used, I want to make that clear. 

My grandmother said that the man who lost it near the campfire 
in the rush of 1849 might be back, but after a hundred vears I have 
decided that he will not be back. This is a bowie knife. Now on 
that bowie knife you will find marked ‘Marsh Bros., celebrated 
cutlery.”” Today it would be called probably “Marsh Bros. famous 
cutlery.”” Now we have moved from the word ‘celebrated’ over to 
“famous.” 

Now here I have a razor that bears the marks of 1815. That has 
been in our family ever since 1815, and when you examine it you 
begin to get some idea of why they wore whiskers back in those days. 

Now on that razor you will find a mark “Joseph Smith & Sons, 
celebrated razor, 1815.” 

Were that razor to be produced today—all of those are hand- 
made. They are bench made, what is called a hand-made product— 
it would be called probably “Joseph Smith & Sons famous razor.” 

Now I have something else here, and before I present it, I want 
to assure you that it is completely disabled, that it can’t function, 
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if you have any aversion to firearms. In fact you can’t even buy 
ammunition for it. 

This is one of the famous Sharpe 4-barreled revolvers in which the 
plunger revolves to take up first one and then another barrel. Now 
that was made by Sharpe and it was patented in 1859. That particu- 
lar gun was carried by General Cornell throughout the Civil War, 
Cornell of Cornell University fame. 

Back in those days Sharpe made a rifle called the Sharpe rifle. It 
was almost as great a factor as the bowie knife in advancing civiliza- 
tion as we term it, across America. 

Now that Sharpe’s rifle could shoot farther and more accurately 
and with more power than any rifle that had ever been produced 
up to that time, and out of the name of that rifle we got the word 
sharpshooters, because in those days the sharpshooters followed the 
boys with the Kentucky rifles that helped win the Revolution and 
probably did win it, the sharpshooters using the Sharpe rifles who got 
their reputation because of their accuracy at long distance, their 
devastating ability to kill, and it was a common expression, ‘‘Look 
out for the sharpshooters.”’ 

Now that term is still with us today, and it reflects over that period 
the endurance of a name that was built on quality and on the pride 
of the manufacturers in what they produce. 

Thus came, under our competitive system, one of the major advances 
inspired by incentive factors within our economy. The manufacturer 
who trade-marked a product, and maintained its quality consistently, 
did so because he felt his contribution would be so appreciated by the 
public, long groping for such guidance, that his product would sell 
where other products of uncertain ancestry would not, in comparison, 

Experience brought a growing appreciation on the part of the public 
of the significance of trade-marks. Came then a greater and greater 
demand for brand-named products—and greater and greater con- 
fidence in the manufacturer proud enough of his progeny to give it 
his name and thus guarantee its character. 

The growth in recognition of brand-named products was a long step 
in the public interest. However , it was not the final step necessary to 
round out the ability of a manufacturer of a trade-marked product to 
give to the consumer assurance as to the value of that product com- 
pared to values of competitive products. 

The value of a product is determined by what the consumer gets 
for what he pays. It is never determined by price alone. 

Of two cdepetiin brands of automobile tires, for example, one tire 
may deliver 18 ay miles of service, whereas the competing brand, at a 
retail price say 15 percent higher, may deliver 30,000 miles of service, 
under the same driving conditions. The value of either tire, to a user 
expecting to continue 30, 000 miles of travel, would be determined, with 
mathematical certainty, by the cost per mile of service. 

A pair of shoes may ‘be purchased for $5. Another pair of shoes, 
looking better and feeling better, may cost $12. The $12 shoes may 
easily outwear three or four pairs of $5 shoes. 

Therefore the “cost per mile of service” is lower—and_ the value is 
higher. 

‘That there is a place in the market for products of various values is 
obvious. Current budgetary limitations must be considered by some 
purchasers. Others may be able to pay a greater price to get lower 
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“cost per mile.” So long as such varying demands exist, there will 
be those who will produce and distribute to meet those demands—at 
all levels. 

However, there can be for the consumer no dependable guide as to 
the value of a product, unless and until he can relate correctly the 
quality of the product to its price. He may be familiar with the 
quality, having come to rely upon the brand name carried by the 
product. But he cannot determine the actual competitive value of 
that product to him except with relation to the price he must pay for it. 

So, even under the fullest exercise, in the public interest, of the 
incentives created by our trade-mark system, the consumer—the 
American public—before the advent of fair trade, still had no de- 
pendable means of relying upon a trusted manufacturer for a complete 
index to the value of that manufacturer’s trade-marked product. 
The manufacturer may have advertised a retail price for his product. 
That may have satisfied some consumers at some stage—but it did 
not serve fully the interests of the consumer for the following reasons: 

(a) The manufacturer’s advertised price for the product, no matter 
how reasonably competitive, with relation to its quality, had not 
enough stability in the market place to maintain, in the mind of the 
consumer, confidence in the competitive value offered by the brand, 
because— 

(6) The manufacturer who earned soonest—by the consistent 
competitive value of his product—the greatest confidence of the great- 
est number of consumers, found himself, along with his consumers, the 
earliest victim of a deceptive price-lure formula for retailing. The 
basic psychology of that formula, playing upon the universal love of 
“something for nothing,” has common rooting with the age-old 
warning, ‘Let the buyer beware.” 

Clever merchants long ago learned that they can, with substantial 
accuracy, relate their weekly, monthly, and annual volume of retail 
sales to the number of people who visit their stores. Merchants long 
ago learned also that, out of every $10 left within the store by the 
average customer, much less than a dollar is spent for popular, 
branded products. More than $9 of the $10 is spent for lesser-known 
or unknown, brands of products, for the values offered in which their 
manufacturers assume no responsibility because they have chosen to 
have no control of the retail price, which price is fixed instead at the 
will of the storekeeper. 

The formula for cutting prices attractively on popular, trade- 
marked products, to lure customers from competitive stores, brings 
the popular product into disrepute with the public. Those many- 
times-more-numerous merchants who offer the product reasonably at 
its established price are made to look like robbers to their customers— 
who desert them and divert their cash to the lurist-retailer. The 
injured retailers naturally withdraw their patronage from the victim- 
ized product, and the manufacturer and his workers suffer accordingly. 

We have been through that and we know in our business time after 
time, before fair trade came along. 

The story of public reaction to cut-price lures has been told so 
often—and ignored so professionally—that it savors a bit of monotony 
in the retelling. But it must be told, and retold, as a significant phase 
of an economic development, now the subject of controversy which, 
if ignored by our Congress in this emergency, it is feared by many 
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may easily precipitate a serious chain reaction of unemployment. 
As fountainheads of production and employment subside, with them 
subside the sources of taxation. Any serious impairment of the opera- 
tive position of resellers restricts employment at resale levels. Re- 
strictive reactions upon the manufacturer follow promptly and with 
devastating certainty. 

The willful prostitution of the good will of the manufacturer by 
the retail lurist seeking store traffic normally moving to his competitors, 
in the light of the deplorable consequences suffered by innocent people 
at so many levels, it is felt should be held to public scorn. A reseller 
who hijacks a truckload of a manufacturer’s trade-marked product 
goes to jail if they catch him. A retailer who hijacks that manufac- 
turer’s most valuable property—which is the well-earned confidence 
of the consumer in that manufacturer’s trade-mark—goes to the 
country club and “struts his stuff’’—-and employs others to fabricate 
economic theories to justify his conduct. 


AMERICA NEEDS THE CATALYTIC INFLUENCES OF INTERSTATE FAIR 
TRADE 


So, disregarding, if you please, every interest involved in these 
serious discussions except the interest of the American people, may we 
grasp and hold securely the full significance of the catalytic effect of 
interest fair trade upon our national economy. I use the word 
“catalytic”? because no other word seems adequate to define the magic 
of those American institutions which propel our economy through 
consistent appeal to the primal instinct of the human animal toward 
self-advantage through sacrificial effort to provide security for his 
rainy day. 

It is out of relentless sacrificial devotion of the individual to achieve- 
ment in the service of the public—in the hope of a commensurate 
reward—that our economy gains its momentum and its phenomenal 
growth. Temporary acceptance of assurances of paternalistic gov- 
ernmental security for the individual cannot for long ignore the basic 
fact that all capacity of the Government to offer economic or political 
security to the individual must come out of the creative and productive 
leadership of men willing to labor eighty or a hundred hours a week in 
the development of an economy able to provide to millions of other 
men, for a 40-hour workweek, the highest standard of living known 
throughout all the history of mankind. 

The lives of millions of our citizens today are richer by far than 
any known to kings and potentates before our patent system, our copy- 
right system, our trade-mark system, our fair-trade system, aad 
other American institutions creating incentive began, collectively, 
to create what has been the phenomenal productive and defensive 
power of our economy. 

Many speak glibly of our free-enterprise system or our system of 
unrestricted competitive enterprise as creating our muscle for produc - 
tion and distribution, without examining the catalytic factors which 
make our competitive system work. Competition may be construc. 
tive and creative—or it may be destructive of all incentive to create 
and produce—and thus destructive of all the fruits of free enterprise. 

Those who cry for the ‘‘unrestricted competition” of the yungle as 
the only means of advancing our economic welfare, to be consistent, 
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should be equally vociferous in demanding that one competitor in 
the prize ring, preferably the largest and strongest, be equipped with 
“brass knucks,” or that all locks be removed from doors. 

Fair trade laws, for the first time in the American economy, give 
to the manufacturer the right to require that any one or more of his 
trade-marked or branded products be sold by all its resellers, in any 
State having a fair trade law, at not less than a price established by 
the manufacturer—provided that the product must be in free and 
open competition with other products of the same general class. 

Fair trade for the first time gives to the consumer—symbolized by 
the American housewife—the ‘fullest advantage of competition be- 
tween manufacturers, in values of products ‘for the same general 
purpose. As heretofore pointed out, true competition is competition 
in value—determined by relating quality to price. 

Only through State fair trade laws, implemented by the enactment 
of H. R. 5767, amended as here suggested, will individual manufac- 
turers, acting independently of each other, be able to make the 
competition of their individual branded products fully effective by 
maintaining uniformly, within the reach of all consumers, a definite 
competitive value in their products—through determining not only 
the quality—the “‘mileage’’—delivered in those products but also by 
establishing the price below which those products may not be sold. 
Only thus can the value—the consumer’s true index—be determined 
competitively. Only thus may the true intent of our competitive free 
enterprise system be given full effect—in the public interest. 

If they run true to previous form, witnesses adverse to fair trade 
and not making most consistent use of readily available facts, sched- 
uled to speak at these hearings, will state that fair trade is an insult 
to the American consumer. They will say the consumer has no 
representation in the matter of determining fair trade prices. On the 
contrary, the consumer is the court of last resort as to any fair trade 
price. He can buy or refuse to buy. What other influence does the 
consumer have on the prices fixed, perhaps from hour to hour, solely 
by the storekeeper, on products producing 90 to 95 percent of the 
store’s dollar volume of sales? 

The Ernst & Ernst tabulations and certifications submitted here- 
with show clearly that the American housewife appreciates the pro- 
tection she gets from fair trade and wants the manufacturer to set 
and enforce prices on his favorite trade-marked products. 

Self-appointed champions of the American housewife, however, 
insist that the storekeeper be permitted to set all prices on all trade- 
marked—as well as all other—products. 

We submit that it seems entirely reasonable to seek, behind such 
opposition to fair trade, something other than an understanding of, 
and sympathy for, the desires and interests of a vast majority of 
American housewives and of the general public. 

We have seen how many legitimate interests, including those of 
the public, will be served by sound legislation assuring preservation, 
in free enterprise, of the American institution of fair trade. 

Therefore, gentlemen of the committee, may we submit, most 
respectfully, that it is of high importance that H. R. 5767 be amended 
to assure that it will be fully effective in support of the traditional 
right of each individual State to determine for itself the ground rules 
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under which its competitive economy may be enhanced in its capacity 
for service to its communities? 

The CuarrMan. Thank you. You are a very interesting witness. 

Mr. Anperson. Thank you, sir. I hope I proved to be a con- 
vincing witness. 

The CHarrMan. Well, I wouldn’t go that far, but I would say that 
I enjoyed hearing you and that is meant to be a compliment. 

Mr. AnpERsON. It is accepted as a very high compliment. If 
there are no questions I think I shall retire. 

The CHarrMan. Well, thank you, sir. There are no questions. 

(The documents submitted by Mr. Anderson are as follows:) 

Cuicaao, April 8, 1952. 

AMERICAN Farr TrapeE Covunclit, 


Gary, Ind. 
(Attention: Mr. J. W. Anderson.) 

GENTLEMEN: As requested, we have tabulated the answers received by 
pollsters in response to certain questions submitted by telephone to housewives 
residing in the ee York City metropolitan trading area. The answers tabulated 
were reported directly to us by the pollsters. 

Attached hereto is a tabulation of the responses received by us from the above- 
mentioned trading area, broken down by type of poolster. This tabulation 
includes all responses received by us through April 4, 1952. 

In our opinion, the accompanying tabulation fairly summarizes the responses 
reported directly to us by the poolsters in the New York City trading area. 

Ernst & Ernst, 
Certified Public Accountants. 
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Cuaicaao, April 8, 1952. 
AMERICAN Farr TrADE CouncIiL, 
Gary, Ind. 


(Attention: Mr. J. W. Anderson.) 


GENTLEMEN: As requested, we have tabulated the answers received by pollsters 
in response to certain questions submitted by telephone to housewives residing in 
the St. Louis metropolitan trading area. The answers tabulated were reported 
directly to us by the pollsters. 

Attached hereto is a tabulation of the responses received by us from the above- 
mentioned trading area, broken down by type of pollster. This tabulation 
includes all responses received by us through April 4, 1952. 

In our opinion, the accompanying tabulation fairly summarizes the responses 
reported directly to us by the pollsters in the St. Louis trading area. 

Ernst & Ernst, 
Certified Public Accountants, 
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Ernst & Ernst, 
Chicago, March 26, 1952. 
AMERICAN Farr TRADE Council, 
Gary, Ind. 

GENTLEMEN: As requested, we have tabulated the answers received by poll- 
sters in response to certain questions submitted by telephone to housewives 
residing in selected trading areas. The answers tabulated were reported directly 
to us by the polisters, and inelude responses from each of the 48 States in the 
Nation. A tabulation of responses received by us through March 24, 1952, in 
answer to the questions set forth below follows: 

Question No, 1: Are you the one in your home who buys most of the household 
appliances, foods, and supplies? 

Yes: 10,480; percent, 98.7. 

No: 142; percent, 1.3. 

Question No. 2: When you go shopping, do you buy mostly those brands of 
products easiest for you to see and reach or do you look for certain well-known 
brands vou may have tried and like? 

Easiest to see and reach: 1,044; percent, 9.7. 

Well known: 9,750; percent, 90.3. 

Question No. 4: When a product is priced too high for its quality and does not 
sell very well, who do you think is hurt most, the storekeepers who are free to sell 
out their stock of that product and stop buying it and keep on selling other com- 
peting brands, or is it the manufacturer and his workers who may depend upon 
sales of that one product to keep going? 

Storekeeper: 2,373; percent, 22.5. 

Manufacturer: 8,176; percent, 77.5. 

Question No. 5: Would vou rather have the storekeeper fix, at any time to suit 
himself, all the prices you pay for all the products he sells you, or would you rather 
have the manufacturers of your favorite trade-marked products set and lawfully 
enforce the prices of those products? 

Storekeeper: 2,199; percent, 21.4. 

Manufacturer: 8,080; percent, 78.6. 

Question No. 6: Are you or any member of your family employed by, or finan- 
cially interested in, any retail store? 

Yes: 157; percent, 1.5. 

No: 10,620; percent, 98.5. 

In our opinion, the foregoing tabulation fairly summarizes the responses re- 
ported directly to us by the pollsters. 

Very truly yours, 
Ernst & Ernst, 
Certified Public Accountants. 


AMERICAN IssuEs Press, INc., Gary, INp., TELEPHONE SURVEY OF HOUSEWIVES 
RELEASED FEBRUARY 7, 1952 (NAMES TO BE SELECTED AT RANDOM FROM DIRECTORY) 
(READ CLEARLY AND DISTINCTLY PLEASE) 


Very important! Note to pollsters: Select, for questioning, only 
housewives you do not know. To prevent confusion, and waste 
of your time please do not, under any circumstances, ‘explain’ the 
questions or argue with the housewife, who may want to “visit.” 
Do not answer any of her questions. When she volunteers surplus 
comment or asks you any question, please say as soon as you can 
courteously, ‘‘Maybe I didn’t read the question clearly; let me reac 
it again, please.” Then go right ahead and read the question 
again, slowly and distinctly. This way you get your answers 
straighter and faster. Thank you. 


This is an opinion survey by American Issues Press. We would like you, 
Mrs. ————, to answer a few short questions important right not to all women 
shoppers. ‘ 

1. Are you the one in your home who buys most of the household appliances, 
foods, and supplies? 

Yes ¢ Ue eB 

(If ‘‘No,”’ get the housewife, or omit the call from your report.) 
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2. When you go shopping, do you buy mostly those brands of products easiest 
for you to see and reach, or do you look for certain well-known brands you may 
have tried and like? 

Easiest to see and reach _.___.... Well-known ___-__---. 

3. Do you buy mostly the lowest-priced products or do you consider both 
quality and price in deciding upon the value of a product to you? 

Lowest price ------ .. Quality and price --- _- 

4, When a product is priced too high for its quality and does not sell very well, 
who do you think is hurt most, the storekeepers, who are free to sell out the ir 
stock of that product and stop buying it and keep on selling other competing 
brands, or is it the manufacturer and his workers, who may depend upon sales 
of that one product to keep going? 

Storekeeper __....-.. Manufacturer __--_-- 

5. Would you rather have the storekeeper fix, at any time to suit himself, all 
the prices you pay for all the products he sells you, or would you rather have the 
manufacturers of each of your favorite trade-marked products set and lawfully 
enforce the prices of those products? 

Storekeeper _........ Manufacturer -_---- 

6. Are you or any member of your family employ ed by, or financially interested 
in any retail store? 

Yes . No 

(If her answer to this question 6 is ‘“Yes,’’ drop all her answers from your report.) 


CERTIFICATION 


I hereby certify that (without substantial deviation from text, and in the 
sequence shown) the questions on the front of this sheet were asked, by telephone, 
of (say how many) (not less than 10, please) qualified housewives in our trading 
area—whose telephone numbers were chosen at random—and I certify that the 
answers scored are the correct answers as received by my Office. 

Name of organization __---. oa ? pot Se Galt bt oesebe oe bedkkald suds. 
Street and number-_- - 33% Whidi inc nawnrs < 
Cer ita Gs F003 Jona uucewnk side be eualdas onda du duds oaaweiwas 
This organization has (say how many) members in the.__-._--- business. 
Signature of certifying individual. _______- » tives. hte cinta tl fee. 
(For accuracy in return mailing type individual’s name he re, plea: ase) 
Date of surve Rv iswe , 1952. 

Mail, when comple ted, to: Ernst & Ernst (certified public accounts), 231 
South La Salle Street, Chicago, II. 

Upon prompt receipt of this form by Ernst & Ernst you will be listed to receive 
their certified report of their complete tabulation of all reports for the informa- 
tion of your members, if you desire. 

This sheet is supplied in duplicate, one copy for your files. (Use Ernst & 
Ernst business reply envelope enclosed.) 





For a STRONGER AMERICA UNDER Farr TRADE FIGHT FOR THE “Home Town’”’ 
AMENDMENT TO H. R. 5767—BrEcAusE 


UNITED STATES COURT DECISION LEAVES YOUR HOME TOWN EXPOSED TO RUTHLESS 
RAIDERS 


On May 23, 1951, came the Schwegmann decision of the United States Supreme 
Court, which decision, in effect, permits any heavily financed local merchant to 
run his smaller local competitors out of business, by selling popular products at 
ruinous prices—as customer lures. 

R. 5767, recently passed in the House by an almost unanimous vote (196 
to 10), would correct the fault upon which the Schwegmann decision was based— 
and thus enable each State to protect its smaller merchants against ruthless local 
retail monopolists eager to run them out of business and leave local consumers 
defenseless against extortionate prices. The Senate now has this bill. 


HOW COURT BROKE DEFENSES 
However, a prior Federal court decision, now widely known as the Wentling 


decision, ruled in effect that a retailer in one State could freely invade—by mail, 
radio, or television—with ruinous prices on popular products—the markets of 
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er, of any other State—and be “untouchable” by the laws of his own 
state. 

Such invaders, who contribute nothing to the growth and welfare of the com- 
munities or States they raid, offer, as ‘‘bait’’ for an order, popular trade-marked 
products at prices ruinous to local merchants. The raiders make up their losses 
on “bait” products by exorbitant profits on other products. 

The Wentling decision says such invaders, until an adequate act is passed by 
Congress, can sap the strength of other States and their communities, regardless 
of any law of the offended State intended to protect its merchants and consumers 
against such “‘confidence’’ operators. 


45 STATES ENDANGERED 


H. R. 5767 covers the Schwegmann exposure. However, in the opinion of recog” 
nized legal authorities, H. R. 5767 desperately needs amendment to protect the 
“home town”’ merchant against the raiding retailer selling and delivering into the 
State—from another State. 

Forty-five of our forty-eight States long have had laws by which their mer- 
chants could be protected against the use, by sharpshooting merchants, within 
the State, of popular trade-marked products as customer lures. Such laws are 
called fair trade laws. No legislature of any State once having a fair trade law 
has ever weakened or repealed it. Now all are threatened by sharpshooters from 
other States. 

The greatest period of industrial growth of our country, with corresponding 
growth of employment, bringing the highest standards of living ever known, has 
occurred since the advent of fair trade in 1931. Fair trade must be preserved 
as a helpful national institution. 


HOUSEWIVES WANT FAIR TRADE 


The United States House of Representatives recently delivered an almost 
unanimous vote in favor of a Fair Trade Enabling Act (H. R. 5767) after a startling 
revelation that a vast majority of all housewives of the United States favor the 
principle of fair trade. 

Each House Member had been supplied with photocopies of a tabulation by 
Ernst & Ernst, nationally known certified public accountants, of a survey report- 
ing housewives’ opinions in every State of the Union. Results in each State show 
an overwhelming majority of housewives stating that they would “rather have the 
manufacturers” of their “favorite trade-marked products set * * * and 
lawfully enforce * * * the prices of those products.’”’ Fair trade merely 
permits what housewives say they want. 

The Ernst & Ernst tabulation certifies opinions of 10,279 housewives. That is 
four times the number ordinarily relied upon by opinion-research organizations to 
produce a substantially accurate cross section of opinion. Out of those 10,279 
housewives, 8,080, or 78.6 percent, want the manufacturer to set and enforce 
retail prices on his popular trade-marked products. Possibly your own home 
town contributed to the results of this survey. 

Thus, for the first time, the housewives of America have been afforded an 
opportunity to refute the spurious claims of swashbuckling community wreckers 
and their paid propagandists that the housewife would rather rely upon store- 
keepers to fix all retail prices—which storekeepers have slways done as to prod- 
ucts producing 90 to 95 percent of their dollars of retail sales—as confessed by the 
Nation’s largest retail cut-price raider. 


PRODUCERS AND RESELLERS NEED “HOME TOWN’? AMENDMENT 


All smaller retailers of trade-marked products in the United States, almost 
2 million of them, must have the protection of fair trade against ruthless retail 
monopolists—to continue their services to the local public. 

Many thousands of wholesalers of trade-marked products need fair trade—to 
maintain unimpaired their service to retailers and, through retailers, to the public. 

Thousands of manufacturers of top-flight, popular trade-marked products 
rely upon fair trade to maintain the quality of their products and stability of 
employment in their factories. 

Thus it is clear, we believe, that industry, commerce, and the public are to be 
best served by a sound Fair Trade Enabling Act. May we, therefore, point out 
the simple means by which H. R. 5767 can be amended to make it a sound act— 
and a monumental contribution to the health and growth of our national 
economy? 
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H. R. 5767 HAS DANGEROUS LOOPHOLE 


That H. R. 5767 has an easily corrected, but otherwise fatal, deficiency, has 
been understood by most leading authorities on fair trade. Its subsection (4) 
is the only provision in H. R. 5767 intended, even remotely, to correct the ‘‘home 
town” exposure created by the Wentling decision. Opinions of eminent lawyers 
long familiar with both legal and economic aspects of fair trade deny that sub- 
section (4) of H. R. 5767, with any certainty whatsoever, could be used, even after 
a long period of costly litigation, to stop the interstate ‘home town’’ raiders 
unleashed by the Wentling decision. Those same lawyers say the ‘home town”’ 
amendment does it. 

The dangers of this weakness of H. R. 5767 have been overlooked in the frenzy 
of some of its supporters who claimed to fear (erroneously, as has been proved 
by its vote) that the House of Representatives might be seriously divided on 
fair trade. 

THE “HOME TOWN’’ AMENDMENT DOES IT 


There follows in this pocket piece what has come to be known as the home town 
amendment to H. R. 5767. This amendment is a further refinement to what has 
been called the Keogh amendment, and is identically the same as the loophole 
amendment referred to in the AFTC bulletin to Senators dated May 15. 

This “home town’’ amendment simply erects a defensive wall around each 
individual State—against nothing else except the sale and delivery, into that 
State, from the outside, of products upon which a minimum retail price has been 
established by the manufacturer or distributor within that State—in accordance 
with that State’s own fair trade laws. 





CONGRESS ALONE CAN PROTECT YOU 


No State can protect itself against such interstate raiders—because control of 
interstate commerce is the business of Congress—not of the States. Congress 
on other occasions has acted to protect one State against commercial invasions 
from another State. 

By act of Congress the shipment of liquor from one State into another, without 
compliance with the laws of that other State, is forbidden (6A, F. C. A., title 27, 
secs. 121 and 122). 

The same is true of prison-made goods (10A, F. C. A., title 49-61). Slot 
machines are forbidden to be shipped in interstate commerce—except in com- 
pliance with the laws of the State into which they are shipped (4 F. C. A., title 15, 
sec. 1172). 

So—there is no radical or experimental novelty about the “home town’’ 
amendment. It is just good American constitutional horse sense. 

However, such protective Federal support of States’ rights must be in specific 
terms—not in the vague and loose terms of subsection (4) of H. R. 5767. 


IT IS A STATES’ RIGHTS AMENDMENT 


The home town amendment, as stated above, merely enables an injured party 
to have access to an appropriate State or Federal court for injunctive relief against 
marketing-community raiders operating from outside the State. 

The “home town’? amendment affects in no way marketing operations in a 
State not having a Fair Trade Act—-whether those operations originate within 
or without the State. The home town amendment merely, and clearly, is an 
enabling amendment fully recognizing States’ rights. It neither impinges nor 
infringes in any way upon States’ rights. 


NO FEDERAL INTERFERENCE 


The “home town’? amendment definitely is not in any sense a Federal Fair 
Trade Act. The test of this fact is to ask yourself what effect that amendment 
and H. R. 5767 as a whole—would have—in the event that each of the 45 fair 
trade States should repeal its fair trade act. 

No “new Federal enforcement bureau’’ is in any sense even remotely suggested 
or authorized by the “home town” amendment. No person who is any part of 
the Federal Government, except a Federal judge before whom an action for 
injunctive relief may be brought, can enjoin any violation of any lawful fair trade 
contract—or interfere with any action brought by an injured party—to give effect 
t) a fair trade law, against interstate community-market raiders. 


20420—52——_8 
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COURTS NEED CONGRESSIONAL GUIDANCE 


In the opinion of leading legal and legislative authorities, unless the home town 
amendment is incorporated in H. R. 5767, enemies of fair trade soon will provoke 
litigation which, upon reaching the Supreme Court, will result in the complete 
destruction of any enabling act based upon H. R. 5767—thus removing our 
country’s greatest protection against retail monopolies. 

It should be clear that the United States Supreme Court, as presently disposed, 
might react decisively to a condition where retailers, everywhere in 45 States, 
were required to live up to minimum fair trade prices established under fair 
trade laws of those States—while having no defense whatosever against ‘“‘un- 
touchable’”’ marketing-community raiders operating from outside the State. 


The following Interstate and Foreign Commerce Committee can put the 
“home town” amendment in H. R. 5767: 


Edwin C. Johnson (Colorado), Chairman, Democrat 


Ernest W. McFarland (Arizona), Demo- Charles W. Tobey (New Hampshire), 
crat. tepublican 
Warren G. Magnuson (Washington), Owen Brewster (Maine), Republican 
Democrat Homer E. Capehart (Indiana), Repub- 
Lyndon B. Johnson (Texas), Democrat lican 
Lester C. Hunt (Wyoming), Democrat John J. Williams (Delaware), Repub- 
Brien MeMahon (Connecticut), Demo- lican 
crat James P. Kem (Missouri), Republican 
Herbert R. O’Conor (Maryland), Demo- John W. Bricker (Ohio), Republican 
erat 
(Edward Jarrett, Clerk) 


See these Senators in the Senate Office Building, Washington, D. C. 
SUGGESTED “HOME TOWN’’AMENDMENT TO H. R. 5767 
(To be inserted on p. 3, line 18, after the period) 


Whenever by contract or agreement deseribed in subsection (2) a stipulated or 
minimuin resale price may be established for a commodity in any State, Territory, 
or the District of Columbia, where such a contract or agreement is lawful, it shall 
be an act of unfair competition, actionable it the suit of any person damaged 
thereby, to willfully and knowingly, in interstate commerce (1) sell or (2) have, 
transported for sale or resale or (3) deliver pursuant to a sale, or otherwise deliver 
such commodity in any such State, Territory, or the District of Columbia, where 
such a contract agreement is lawful ,at less than the price or prices so established 
in such contract or agreement. Any person, firm, or corporation injured in his 
or its business or property because of the violation of this subsection (4) shall be 
entitled to sue for and have injunctive relief against threatened loss or damage 
by a violation of this subsection (4) in any State or Federal court having jurisdic- 
tion over the parties. 

TIME IS SHORT—VERY SHORT 


See—or telephone—at once—both of your United States Senators. Persuade 
other influential retailers and wholesalers to do likewise. Tell you Senators 
what this ‘Home Town’’ amendment means to your chance to stay happily in 
business. Tell them how it can help vou and vour community maintain stability 
of employment. Tell them how unfair and disruptive it is to permit ruthless out- 
of-State raiders to siphon off the economic strength of your home town—and give 
nothing in return. Urge your Senators to support vigorously the home town 
amendment to H. R. 5767. 

Write both your Senators today—of course—but you must see them—or 
telephone them—quick—to be most effective. 


PREPARED BY AMERICAN Farr TrApDE Councin, Gary, INpb, 
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BREPORE THE SUBCOMMITTEE ON Stupy or MonopoLty POWER OF THE COMMITTEE 
ON THE JUDICIARY OF THE House OF REPRESENTATIVES—-STATEMENT OF JOHN 
W. AnperRsON (With AppEeNpIxEs A ANp B), Fepruary 22, 1952, SupporRTING 
H. R. 6367 


I appear in behalf of the American Fair Trade Council, Inc., an organization 
if manufacturers of fair-traded products, organized in 1938 and incorporated in 
1939. I was cofounder of this council and have since served continuously on its 
board of directors. Beginning in 1944 I have been its president and active ad- 
ministrative head. 

‘his council was organized to reflect the policies and practices, with relation 
to fair trade, of manufacturers in diversified industries not having representation 
in the two specific industries most fully organized. to represent their interests with 
relation to fair trade. Those two unrelated industries are the drug industry 
and the liquor industry. 

The council is a nonprofit, nonpartisan, educational organization. It has 
among its purposes safeguarding the vital economic interests trade-mark and 
trade-name owners, wholesale distributors, retailers—and the public—have in 
fair trade. The membership of the council is limited to trade-mark and trade- 
name owners. 

Among the industries represented by memberships in the American Fair Trade 
Council are those identified as such on one of the attached sheets. 

[ am not a professional trade association executive. I receive no compensa- 
tion for my work for American Fair Trade Council. I justify my heavy con- 
tributions of money and time to the council as a contribution to the interests of 
the national economy in appreciation of the success, under fair trade, of my 
manufacturing business, the Anderson Co., Gary, Ind., a majority of the capital 
stock of which Town. I speak for myself and for my company, as well as for the 
American Fair Trade Council. 

In addition, I have been authorized to represent and speak, in support of H. R. 
6367, for 4 manufacturers’ associations (with a combined membership of 1,603) 
and for 93 resellers’ associations and organizations (with a combined membership 
of 152,969) representing a large variety of fair-trading industries and a significant 
cross section of our general economy. Those associations and organizations are 
identified as such in a supplement hereto attached. 

We have also been requested to represent, in support of H. R. 6367 the addi- 
tional organizations listed on another supplement hereto attached. 

Confirmation of the current character of our authorizations to represent the 
above-listed organizations and associations in support of H. R. 6367 will be readily 
available, as to any of them, upon communication therewith. 

No reflection is intended upon the policies, practices, economic status, or 
commercial integrity of the drug industry, or of the liquor industry, when I say 
that those represented by me here today request that the behavior and contribu- 
tions of fair-trading manufacturers and resellers in diversified industries be given 
consideration as a group apart from the two nondiversified groups mentioned— 
entirely without any implication that any particular group possesses any peculiar 
advantage in the scope of its opportunities to carry to the public the benefits and 
advantages of the principles of fair trade. 

I appear here today in support of the following propositions: 

Proposition No. 1.—-That fair trade, as established by the substantially uniform 
laws of 45 individual States, promotes fair play in merchandising, provides in- 
centive to manufacturers to make available constantly greater product values to 
the public, restricts the growth of distributive monopolies, stimulates employment, 
and is otherwise in the public interest. 

Proposition No. 2.—-That fair trade marks a natural and logical advance in the 
evolution of our incentive economy—in that it provides the only practicable and 
equitable voluntary method by which a manufacturer of a product bearing his 
brand and thereby carrying to the consumer his pledge of quality—is also enabled, 
at his own risk, to relate that quality to retail price—-thus establishing for the 
consumer the value of the product in comparison with competitive products. 

Proposition No. 8.—That, since, in more than 20 years, no State fair-trade law, 
once enacted, has ever been repealed, Congress may properly assume that the 
States having fair-trade acts have found them, in intent and in effect, in the public 
interest. 

Proposition No. 4.—That Congress, while showing equal respect for the will of 


the three States, and the District of Columbia, which do not have fair-trade acts, 
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should use its legislative powers reasonably to give fullest interstate effect to the 
uniformly expressed intent of the 45 State fair-trade acts, in all their essential 
provisions. 

Proposition No. 5.—That Congress, while moving meticulously to avoid permit- 
ting, by implication or otherwise, any resident of any one State from operating, 
in interstate commerce, in violation of the antitrust laws of any other State having 
no fair-trade act, or in violation of Federal antitrust laws, should, with equal care, 
employ its legislative powers to prevent residents of any one State from operating, 
in interstate commerce, in violation or subversion of the fair-trade laws of any 
other State. B 

Prosposition No. 6.—That the intent of Congress in the Miller-Tydings Act, 
reported out favorably by this committee and by the Committee on the Judiciary 
of the Senate, was substantially in line with the above propositions 1 to 5, inclusive. 

Proposition No. 7.—That the Keogh bill (H. R. 6367) gives effect to the above 
propositions in such clarity of text and soundness of legislative device and pro- 
cedure as to avoid, with reasonable certainty, any further serious economic dis- 
turbances occasioned by judicial action based upon findings of structural weakness 
in the law. 

Proposition No. 8.—That all of the effects above enumerated as desirable can 
best be obtained through an amendment to the Sherman Act as provided in 
H. R. 6367; that efforts, however well and unselfishly intended, to obtain those 
results by any other legislative procedure, lack sufficiently. a sound basis in 
seasoned precedent, and present such exposures, of resultant legislation, to suc- 
cessful attack in the courts, as to suggest strongly the merging of all support of 
commonly expressed objectives, that there may be cleared all obstacles to action, 
by the House and by the Senate, upon text identical with that of H. R. 6367. 

Proposition No. 9.—That the enactment of alternative legislation, in the best 
form known to have been heretofore proposed, would not prevent citizens of one 
State from invading or evading, in interstate commerce, the market places of 
another State, in subversion and substantial violation of the fair-trade laws of 
that other State—particularly, but not solely, where the invasion had its origin 
in a State having no fair-trade act. 

Proposition No. 10.—That fair-trade laws, contrary to representations of 
honored, but inadequately informed, governmental agencies, are not employed 
to facilitate collusive, horizontal price fixing, as relating to more than a minor 
segment of the entire operations of fair-trading industry—and do not reveal or 
encourage any proclivities toward collusive or coercive violations of State and 
Federal antitrust laws not, in fact, already in such wide evidence, long before 
the advent of the Sherman Act and of the State fair-trade acts, as to have prompted 
their enactment. 

Proposition No. 11.—That manufacturers whose fair-traded products produce 
perhaps the largest dollar volume of all fair-traded products were not coerced to 
fair-trade their products, do not connive or collude with competing manufacturers 
in deterining the prices and conditions under which fair-trade operations are con- 
ducted, and are not governed, in deciding to fair-trade, by any assurances that 
manufacturers of competitive products will also fair-trade those products. 

Proposition No. 12.—That competition, the life of our free-enterprise system, is 
best. promoted in the public interest when both the quality and the price of a 
trade-marked product—and therefore the competitive value of that product—are 
established by the manufacturer—who has thousands of times more at stake in its 
success or failure in the market place than has any retailer, with his limited and 
transitory inventory of the product. 

Proposition No. 13.—That the concept that fair trade prevents a retailer, with 
a cost of operation less than that of his competitors, from passing the benefit of 
his superior management along to the public is entirely erroneous; that the average 
retailer obtains much less than 10 percent of his dollar volume from fair-traded 
products; that the products that produce the remaining 90 percent of dollar volume 
are price-fixed by the retailer to suit himself; that the retailer who insists upon 
cutting prices of popular trade-marked products usually does so because he has a 
higher cost of operation than his competitors and must force store traffic arti- 
ficially from those competitors in order to cover those higher costs. 

Proposition No. 14.—That the ‘‘darkroom”’ and “‘ivory tower’’ concepts, pre- 
sented from outside industry, of the economic effects of fair trade and of attitudes 
of the American public with relation to fair trade, are overwhelmingly contro- 
verted by the truth; that a vast majority of all housewives prefer to have the 
manufacturers set—and lawfully enforee—the retail prices of their favorite 
trade-marked products. 
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Proposition No. 15.—That “fair trade” supplements, in our free economy, the 
propulsive incentives provided by our patent laws, our trade-mark laws, our copy- 
right laws, and all other legal obstructions to piracy that encourage the citizen 
to extraordinary effort in the service of the public, in the hope of receiving and 
retaining commensurate reward. 

Having stated these propositions, may I beseech your indulgence as I endeavor, 
most respectfully, out of my own experience, and out of the experience of others, 
to support them? 

Thirty-four years ago, in 1918, I founded the Anderson Co., with a capital of 
$10,000, to manufacture Hot-Spot manifolds for model T Ford cars. It was a good 
manifold. We sold a lot of them through automotive wholesalers who resold to 
automotive retailers. 

In 1919 we added three new products (one of them a timer for model T Fords) 
which soon proved far superior to any one of the nearly 200 different makes of 
timers offered, at various periods, as replacements for the Ford timer used for 
original equipment. 

Our limited capital compelled us to localize our sales promotions to one or a few 
marketing areas. In each of those areas we had the same experience. 

The somewhat amazing advantages of our timer created almost instant recogni- 
tion and popularity in any area where introduced. The enthusiasm of users 
infected the dealers, and volume grew with somewhat phenomenal rapidity. 

Then something happened—always. Wholesalers (usually those who had con- 
tributed little or nothing to the pioneering of the product in the area) started 
cutting the wholesale price on it quietly, here and there, as a means of taking over 
the business of the most active dealers. Those dealers then used their buying 
advantage to cut the retail price. Other dealers, who were doing perhaps 90 
percent of the business in the area on our timer, and who didn’t have the special 
inside extra discount from a wholesaler, stopped reordering our timer and sold 
other timers instead. 

Jobbers’ salesmen dropped our timer from their minds and their efforts because 
they never knew what kind of discount they would meet in competition. The 
sales of our timer in the area collapsed under conditions which presented almost 
insurmountable difficulties in attempting to restore resellers’ interest. It was not 
feasible to attempt to sell the timer directly to Ford owners. 

By 1922 we were, by all known standards, bankrupt. Or perhaps I should put 
it in the words of our most favored banker, to whom we owed most, who, as a 
member of a creditors’ committee of three who examined our business to advise 
creditors what to do, remarked, ‘‘You’re mistaken, John isn’t insolvent, but of 
course he had to get insolvent first before he could get into the condition he’s 
in now.” 

At that point we had nothing to lose. Our creditors, all of them, granted 
liberal extensions, and were paid in full. In the meantime, after a bit of research 
into Federal law affecting price-maintenance activities, we sent a registered letter 
to all our jobbing accounts in which we told them we thought they were a bunch 
of amateur gyps; that when we wanted our merchandise gypped we were going 
to take it to the professionals and have the job done scientifically. In the mean- 
time, we warned any jobber who cut our schedule of resale prices would receive 
no more timers from us. 

That notice went out in October of 1922. Between that date and May 1, 1925, 
we cut off 137 jobbers for price-cutting. In each instance we waited for an order, 
and returned it with a letter intended to be highly constructive in its criticism of 
the business methods of the price-cutting jobber. We sent a copy of that letter 
to all jobbers remaining on our list of customers. The letter recited specifically, 
from invoices or other documentation in our hands, invoice numbers, dates, 
quantities, and prices billed. 

Customers remaining on our list in the area affected did not have to be prompted 
to make copies of that ‘‘cut-off” letter and give it to their salesmen, who showed 
it to all their timer dealers. Since 9 out of 10 of those dealers had no access to 
the confidential extra discounts, they were resentful, and showed that resentment 
by withholding business from the offending distributor. 

That “refusal to sell’? formula saved our business. However, we were com- 
pelled to limit our distribution to a relatively small number of wholesalers of 
automotive equipment who were either too smart or too ethical to foul up our 
distribution with cut prices. 

That limitation in number of available wholesale outlets who could be used 
naturally limited our distribution to a smaller number of retailers and, by the 
same token, limited the availability of our product to Ford motorists. However, 
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we had no choice but to be content with a modest volume of business. We were 
happy to be able to stay in business. Had interstate ‘‘fair trade’ been available 
in those days we could have enlarged our distribution of our better timer to serve 
a much larger number of Ford owners. 

You're right. The Federal Trade Commission did enter a complaint against us, 
based upon their presumption that we were operating in violation of Federal law. 
For about a year and a half their investigators had walked off with files of our 
correspondence lifted from our wholesaling customers. Then came the com+ 
piaint. We had not enough money to employ a top-flight lawyer. We couldn't 
risk representation by a mediocre lawyer, of which is those days there were some. 
So, I was compelled to represent my company at the hearings. I was compelled 
to write the brief with which we closed our case. The last sentence of that brief 
read, ‘‘Respondent does not presume to discuss the law.” 

The Commission was compelled to the conclusion that we had not made 
agreements with any of our customers to maintain the price and had not done 
any other thing in violation of Federal law. By unanimous vote the case against 
us was dismissed after more than 3 years of harassment and expense imposed 
upon us. 

When the Miller-Tydings Act was passed, we of course moved all our products 
voluntarily under ‘fair trade’’ in all the States having fair trade acts. We have 
since merchandised all our products under “‘fair trade.’’ Today our replacement 
windshield-wiper blades and arms are sold in large volume through practically all 
desirable automotive wholesalers and by more than 100 oil companies. More 
than 260,000 retail outlets sell our blades and arms, known to the trade as Anco 
Rain-Master and Clear-Flex blades and as Anco Dead-Locker and Super-Service 
arms. 

We have built our business on wiper blades and arms against competition at one 
time almost fully entrenched in the national market. Our competitor has 10 times 
our financial resources. We have had at all times other competitors. Competi- 
tive prices have never exceeded ours. We feel we have always offered far greater 
value, in miles of better service per dime of retail price, than any competitor. 
Car owners obviously have agreed; hence our growth. None of our competitors 
has ever ‘‘fair-traded’’ any of his blades or arms, except one, perhaps experimen- 
tally, in a State or two and for a brief time only. 

We know of no trade association in the field of automotive equipment that has 
ever put any pressure on any manufacturer to ‘fair-trade.’ We know of no 
manufacturer in the automotive-equipment field who has ever received from his 
resellers, horizontally or in organized groups, any pressure to ‘“‘fair-trade’’ his 
products. 

I am perhaps more than ordinarily familiar with activities in the automotive- 
equipment field, having been for many vears a director of the Motor and Equip- 
ment Manufacturers Association. I was for three consecutive years of World 
War II its president and have been for a number of years chairman of its policy 
committee. I was cofounder of the Automotive Council for War Production, 
in Detroit. The membership of that council included all the vehicle manufactur- 
ers and about 800 manufacturers of parts and equipment. I was a member of the 
board of directors and an officer of that council throughout World War II and was 
chairman of its military replacement-parts governing board. I am at present 
representing MEMA in liaison with the automotive industry’s committee on 
Defense Cooperation. I served throughout World War II as a member of OPA 
and WPB automotive advisory committees. 

While a number of manufacturers in the field of automotive equipment and 
supplies ‘fair-trade’ their products, I have seen no indication of any collusive or 
coercive activity, at any level of production or distribution, as affecting ‘‘fair 
trade,’’ within the automotive industry. 

I am likewise more or less familiar, as president of the American Fair Trade 
Council, with the attitudes, policies, and activities of ‘‘fair trading’ manufacturers 
in widely diversified industries. I know of no collusive or horizontal price- 
fixing activities in such diversified industries, and I know of no coercive operations 
or influences employed in those diversified fields to force a manufacturer to 
“fair-trade” a product he would not otherwise ‘fair-trade’ or to ‘“‘fair-trade”’ 
that product at prices he would not otherwise choose for the product. 


INALIENABLE RIGHTS OF MANUFACTURERS, RESELLERS, AND CONSUMERS 


Continuing background comment supporting the propositions advanced, may I 
point out that it would have been fortunate indeed had ‘‘fair trade”’ laws been made 
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“voluntary fair trade’ laws. The voluntary feature of all ‘fair trade’’ is too often 
ignored by its opponents—even by those in high places. 

Among the inalienable voluntary rights of a manufacturer is the right to drop 
dead. So far as is known, neither the Department of Justice nor the Federal Trade 
Commission has challenged that right. Government itself has recognized that 
right by establishing bankruptcy courts through which to dispose of the remains. 

The manufacturer, well within the framework of his right to drop dead, also 
has the inalienable right to decide not to manufacture. His decision to manu- 
facture is a voluntary decision. It is fortunate for all resellers that they have a 
likewise inalienable right to decide what they are not going to buy for resale. And 
surely no one would deny the consumer the right to decide what not to buy. 

The reseller has, on the one hand, the manufacturer trying to persuade him that 
he should buy that manufacturer’s product. On the other hand he has his cus- 
tomer, also with the inalienable right to buy or not to buy that product. When 
the consumer refuses to buy, the impact is felt clear through the reseller to the 
manufacturer—and quickly. If the consumer doesn’t buy a certain product 
the reseller doesn’t buy it. The manufacturer does not sell it—and therefore 
cannot continue to produce it. His employees must hunt for other jobs. 

Thus we have outlined the framework of our free-enterprise system—our com- 
petitive enterprise system. When the manufacturer declines to sell except under 
conditions that his trade-mark be respected—and be not degraded to promote store 
traffic—and that all resellers sell at a minimum price established by him—that 
manufacturer is operating entirely within the framework of free enterprise— 
because the reseller and the consumer are free to decline to buy the manufacturer’s 
product—free to turn to a competitive product. The manufacturer, please be 
reminded, is well within the framework of his right to drop dead when he declines 
to manufacture except under conditions that protect his trade-mark. 

The manufacturer cannot fair-trade his product unless it is in free and open 
competition with other products of the same general class. So, the consumer 
cannot be trapped by fair trade. Neither can the reseller, who always, under all 
the 45 State fair-trade acts, is free to close out his supply of any fair-traded prod- 
uct—at any time—at any price that pleases him. And there must be other com- 
petitive products to which the retailer (or wholesaler) may turn instead, or the 
discontinued product could not have been fair-traded. Therefore, whence all the 
emotional gymnastics about the unfairness of ‘“‘coercing’’ the poor retailer to re- 
frain from using a clean product for an unclean purpose? 


NEITHER QUALITY ALONE-—-NOR PRICE ALONE-——DETERMINES THE VALUE OF A 
PRODUCT 


It is of prime importance that we do not neglect the fact that only by relating 
price to quality can the value of a product to the consumer be determined in 
comparison with values offered by competing products. This is an incontro- 
vertible statement of a fact apparently screened deliberately by all manner of 
people and interests who for one reason or another would destroy fair trade. 

An unshakable understanding of the true economic significance of fair trade— 
of its indispensable function in the continuing evolution of our incentive economy— 
perhaps should be supported by a brief historical observation. 

Following the earliest days of America, one of its areas after another became 
sufficiently populated to provide homes close enough together to permit to 
operate successfully that pioneer in American merchandising known as the pack 
peddler. I was born and raised in an agricultural county in Illinois wherein 
several of the richest farms were owned by a man who came to the area prior to 
the Civil War, as a pack peddler. It, is told of him that, anticipating an infla- 
tionary period as a result of the Civil War, he went to New England, after his 
graduation from pack peddling, and bought boots and shoes enough to fill, to 
the ceiling, a large room in the home which by then he had acquired. The story 
was that, as prices on boots and shoes increased in the inflationary period which 
he had foreseen, he would black out the old price on the sole of the boot and 
mark on a new spot a new price. The community got a touch of humor—per- 
haps sad humor—when this shrewd merchant finally ran out of fresh space on 
the soles of the boots on which to mark the advancing price. No boot manu- 
facturer told that merchant, or the man who bought the boots, what was a fair 
price to pay. 

The pack peddler of more than a century ago carried on his back, wrapped in 
canvas, a varying assortment of trinkets, gadgets, and utilities that might catch 
the fancy, or meet one or more of the needs, of the housewife who then, as now, 
managed most of the buying for the househo]d. 
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The pack peddler would open his portable “department store” and spread it on 
the porch or kitchen floor, to expose each item of its contents. The housewife 
would examine most carefully those things she felt she might want to purchase, 
because she had no other guidance than her own senses in determining the quality 
of the product. Brand names there were occasionally on some of the prodicts, 
but they usually meant little or nothing to the housewife—a part of whose training 
for her mission as a mother had been to guard against dishonest or defective 
merchandise. 

As to what was a reasonable price to pay for any of it, the housewife had but 
little guidance. Therefore, almost no purchase was made without haggling with 
the peddler as to his price. The housewife usually assumed that the peddler first 
priced everything higher than he expected would be paid—so as to permit reduc- 
tion by haggle to a price he was willing to take. 

Came greater concentration of population, and with it came, as have always 
come, significant changes in methods, channels, and habits of distribution. The 
trading post graduated into the county-seat store, which became the center of the 
buying interest of the housewife. That was a far step from the day when my 
Grandfather Anderson drove a wagonload of corn by ox team more than 100 miles 
from Attica, Ind., to Chicago to sell it for money with which to buy there the 
“store cloth’ and other precious items coveted and needed by his family. 

Those later days of the county-seat store were indeed great days for the. house- 
wife. She no doubt felt that she had come at last into her own as purchasing 
agent for the family—with such a variety of things for sale so near her. 

But she still had to exercise all the functions of the laboratory and the proving 
ground in determining when she might be getting her money’s worth in the prod- 
uct she might buy. I well remember when, in my early teens, my father took me 
to the county seat to buy me an overcoat—a very proud day for me. I stood in 
awe, as he examined different coats, as they were tried on me. None had any 
identification as to the maker—at least no identification that meant anything to 
my father. So he looked the coats over very carefully, asked many questions, 
finished the long haggle with the storekeeper, finally agreed on the price, and we 
took the coat home. 

Mother looked at the coat with a very doubtfuleye. I put it on proudly to wear 
it, stuck my hands down firmly in the side pockets. The pockets, revealing their 
shoddy ancestry, tore.. At that point father disappeared, doubtless wishing he 
had taken mother with us to buy the coat. 

We had no one we could blame but the storekeeper. As to him, we had no 
recourse, except to go next time perhaps to his competitor at the other end of 
town. His competitor, of course, had no better means of determining the quality 
of the merchandise he bought than did the first storekeeper. 

Determining price, from the customer’s standpoint, was an irksome thing in 
those days. The storekeeper alone knew what he had paid for the merchandise— 
and his cost figures on the tag on the merchandise were in mysterious code that the 
customer could not read but about which he frequently speculated. 

Be it said to the credit of our competitive enterprise system that, even then, 
it had begun slowly to function, to remove, for the consumer, uncertainty as to 
the quality of a product. Manufacturers here and there had adopted trade- 
marks—had advertised those trade-marks—and had built into the products carry- 
ing those trade-marks a consistent standard of quality upon which the consumer 
Jearned he eould depend. 

Thus came, under our competitive system, one of the major advances inspired by 
incentive factors within our economy. The manufacturer who trade-marked a 
product, and maintained its quality consistently, did so because he felt his con- 
tribution would be so appreciated by the public, long groping for such guidance, 
that his product would sell where other products of uncertain ancestry would not, 
in comparison. 

Experience brought a growing appreciation on the part of the public of the sig- 
nificance of trade-marks. Came then a greater and greater demand for brand- 
named products—and greater and greater confidence in the manufacturer proud 
enough of his progeny to give it his name and thus guarantee its character. 

The growth in recognition of brand-named products was a long step in the pub- 
lic interest. However, it was not the final step necessary to round out the ability 
of a manufacturer of a trade-marked product to give to the consumer assurance 
as to the value of that product compared to values of competitive products. 

The value of a product is determined by what the consumer gets for what he 
pays. It is never determined by price alone. 

Of two competing brands of automobile tires, for example, one tire may deliver 
18,000 miles of service, whereas the competing brand, at a retail price say 15 
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percent higher, may deliver 30,000 miles of service, under the same driving condi- 
tions. The value of either tire, to a user expecting to continue 30,000 of travel, 
would be determined, with mathematical certainly, by the cost per mile of service. 

A pair of shoes may be purchased for $5. Another pair of shoes, looking better 
and feeling better, may cost $12. The $12 shoes may easily outwear three or four 
pairs of $5 shoes. 

Therefore the ‘“‘cost per mile of service’ is lower—and the value is higher. 

That there is a place in the market for products of various values is obvious. 
Current budgetary limitations must be considered by some purchasers. Others 
may be able to pay a greater price to get lower ‘“‘cost per mile.’’ So long as such 
varying demands exist, there will be those who will produce and distribute to meet 
those demands—at all levels. 

However, there can be for the consumer no dependable guide as to the value of 
a product, unless and until he can relate correctly the quality of the product to 
its price. He may be familiar with the quality, having come to rely upon the 
brand name carried by the product. But he cannot determine the actual competi- 
tive value of that product to him except with relation to the price he must pay 
for it. 

So, even under the fullest exercise, in the public interest, of the incentives 
created by our trade-mark system, the consumer—the American public—before 
the advent of fair trade, still had no dependable means of relying upon a trusted 
manufacturer for a complete index to the value of that manufacturer’s trade- 
marked product. The manufacturer may have advertised a retail price for his 
product. The manufacturer may even have printed that price on the container 
of his product. That may have satisfied some consumers at some stage—but it 
did not serve fully the interests of the consumer for the following reasons: 

(a) The manufacturer’s advertised price for the product, no matter how reason- 
ably competitive, with relation to its quality, had not enough stability in the 
market place to maintain, in the mind of the consumer, confidence in the competi- 
tive value offered by the brand, because 

(6) The manufacturer who earned soonest—by the consistent competitive 
value of his product—the greatest confidence of the greatest number of consumers, 
found himself, along with his consumers, the earliest victim of a deceptive price- 
lure formula for retailing. The basic psychology of that formula, playing upon 
the universal love of something for nothing, has common rooting with the age-old 
warning, Let the buyer beware. 

Clever merchants long ago learned that they can, with substantial accuracy, 
relate their weekly, monthly, and annual volume of retail sales to the number of 
people who visited their stores. Merchants long ago learned also that, out of 
every $10 left within the store by the average customer, much less than a dollar 
is spent for popular, branded products. More than $9 of the $10 is spent for lesser- 
known, or unknown, brands of products, for the values offered in which their 
manufacturers assume no responsibility because they have chosen to have no 
control of the retail price, which price is fixed instead at the will of the storekeeper. 

The formula for cutting prices attractively on popular, trade-marked products, 
to lure customers from competitive stores, brings the popular products into dis- 
repute with the public. Those many times more numerous merchants who offer 
the product reasonably at its established price are made to look like robbers to 
their customers—who desert them and divert their cash to the lurist retailer. 
The injured retailers naturally withdraw their patronage from the victimized 
product, and the manufacturer and his workers suffer accordingly. 

The story of public reaction to cut-price lures has been told so often—and 
ignored so professionally—that it savors a bit of monotony in the retelling. But 
it must be told, and retold, as a significant phase of an economic development, 
now the subject of controversy which, if ignored by our Congress in this emergency, 
it is feared by many may easily precipitate a serious chain reaction of unemploy- 
ment. As fountainheads of production and employment subside, with them sub- 
side the sources of taxation. Any serious impairment of the operative position of 
resellers restricts employment at resale levels. Restrictive reactions upon the 
manufacturer follow promptly and with devastating certainty. 

The willful prostitution of the good will of the manufacturer, by the retail 
lurist seeking store traffic normally moving to his competitors, in the light of 
the deplorable consequences suffered by innocent people at so many levels, it is 
felt should be held to public scorn. A reseller who hijacks a truckload of a manu- 
facturer’s trade-marked product goes to jail. A retailer who hijacks that manu- 
facturer’s most valuable property—which is the well-earned confidence of the 
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consumer in that manufacturer’s trade-mark—goes to the country club and struts 
his stuff—and employs others to fabricate economic theories to justify his conduct. 

We have been assured in these hearings by Mr. Morison, the distinguished head 
of the Antitrust Division of the Department of Justice, that we now have an 
economy much higher pitched and with a much greater volume of production than 
at the time the Miller-Tydings Act was passed by Congress. Significantly, 
perhaps, he gave fair trade no part of the credit for that growth. We believe it 
deserves substantial credit. At any rate we have farther to fall than at the time 
the Miller-Tydings Act was passed, if we by any chance start that spiral of 
depression for which our ideological enemies never cease to pray and work— 
both from within and from without our country. 


AMERICA NEEDS THE CATALYTIC INFLUENCES OF INTERSTATE FAIR TRADE 


So, disregarding, if you please, every interest involved in these serious dis- 
cussions except the interest of the American people may we grasp and hold 
securely the full significance of the catalytic effect of interstate fair trade, as 
enabled by the Miller-Tydings Act, upon our economy. I use the word “cata- 
lytic’ because no other word seems adequate to define the magic of those American 
institutions which propel our economy through consistent appeal to the primal 
instinct of the human animal toward self-advantage through sacrificial effort to 
provide security for his rainy day. 

It is out of that relentless sacrificial devotion to achievement in the service 
of the public—in the hope of a commensurate reward—that our economy gains 
its momentum and its phenomenal growth. Temporary acceptance of assurances 
of paternalistic governmental security for the individual cannot for long ignore 
the basic fact that all capacity of the Government to offer security to the indi- 
vidual must come out of the creative and productive leadership of men willing 
to labor 80 or a hundred hours a week in the creation of an economy able to provide 
to millions of other men, for a 44-hour work week, the highest standard of living 
known throughout all the history of mankind. The lives of millions of our citi- 
zens today are richer by far than any known to kings and potentates before our 
patent system, our copyright system, our trade-mark system, our fair-trade 
svstem and other American institutions creating incentive began, collectively, 
to create the phenomenal productive and defensive power of our economy. 

Many speak glibly of our free-enterprise system or our system of unrestricted 
competitive enterprise as creating our muscle for production and distribution, 
without examining the catalytic factors which make our competitive system work. 
Competition may be constructive and creative—or it may be destructive of all 
incentive to create and produce—and thus destructive of all the fruits of free 
enterprise. 

Those who cry for the unrestricted competition of the jungle as the only means 
of advancing our economic welfare, to be consistent, should be equally vociferous 
in demanding that one competitor in the prize ring. preferably the largest and 
strongest, be equipped with brass knucks, or that all locks be removed from doors. 

Fair-trade laws, for the first time in the American economy, give to the manu- 
facturer the right to require that any one or more of his trade-marked or branded 
products be sold by all its resellers, in any State having a fair-trade law, at not 
less than a price established by the manufacturer—provided that the product 
must be in free and open competition with other products of the same general 
class. 

Fair trade for the first time gives to the consumer—symbolized by the American 
housewife—the fullest advantage of competition between manufacturers, in 
values of products for the same general purpose. As heretofore pointed out, true 
competition is competition in value—determined by relating quality to price. 

Only through State fair-trade laws, implemented by the Miller-Tydings Act, 
have individual manufacturers, acting independently of each other, been able to 
make the competition of their individual branded products fully effective by 
maintaining uniformly, within the reach of all consumers, a definite competitive 
value in their products—through determining not only the quality—the mileage— 
delivered in those products but also by establishing the price below which those 
products may not be sold. Only thus can the value—the consumer’s true index— 
be determined competitively. Only thus may the true intent of our competitive 
free-enterprise system be given fair effect—in the public interest. 

Fair-trade prices—advertised widely—are seldom exceeded by any retailer. 
Fair-trade prices advance, in an inflationary period, much more slowly than the 
general price index. 
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iS 4 By reference to page 28 of appendix A, under the subject ‘Fair Trade Prevents 
t. the ‘Cut-Price Spiral’ and the ‘Quality Squee ze,’ ”’ you will note a discussion of 
d iS the influence upon product value resulting from purposeful increases or enforced 
n a deereases, in the prime costs of manufacturing the product. Variations in prime 
n y costs, either up or down, create much greater relative variations in the value of the 
rs @ product. 

it 3 I can testify from my own 34 years of manufacturing experiences that volun- 
e % tary price stabilization under “fair trade” enables a manufacturer to make in- 


f 4 creases in his prime costs, to gain increases in the value of his products to the con- 
- 4 sumer, without any change in price, and in confidence that recognition of the in- 
a crease in value to the consumer will produce increased volume which through its 
reduction in overhead costs per unit of product may more than offset the increase 

in prime costs. 
In fact, gentlemen, that policy of improving quality and, with retail price un- 
4 changed, improving actual value to the consumer per unit of price, has been a most 
important factor in increasing the popularity and use of our products. Were we 


exposed constantly to the pressures of so-called unrestricted competition, in line 
i with the jungle concept, we might easily be compelled, in order to stay in business, 
to find means of reducing our prime costs, fully conscious of the fact that, as those 


prime costs were reduced, the quality (utility, mileage) and value of the product 
per unit of retail price would shrink much faster than the retail price. By “prime 
eosts’’ is meant the costs of factory labor, including product inspection, ete., and 
of course including material costs. Substitutions of cheaper materials, elimina- 
tion of inspection operations, neglecting upkeep of equipment contributing to 
quality, and other devices, could be resorted to in our factory to reduce our prime 
costs perhaps by 10 or 15 percent. To do so, however, would easily reduce the 
value of our products to car owners by 50 percent or more. 

This function of “‘fair trade,’”’ in providing means and inducements to increase 
from time to time the value of the product by increasing its quality with relation 
to its price, is little understood by the public or by crities of ‘fair trade’ operating 
from outside industry. It is, however, a tremendously important factor—almost 
invariably working to the advantage of the consumer—on any ‘‘fair-traded”’ 
product. 

At this point may I direct your attention to appendixes A and B of this state- 
ment. Appendix A is perhaps the most comprehensive compendium of back- 
ground information on “fair trade” ever assembled. I want to give at this point 
to Mr. John E. Lewis, who heads our legal research department, full credit for this 
compilation, which we expect soon to be extended and published in a book suitable 
for the libraries of all legislators and others required to deal with the subject of 
“fair trade.” 

Appendix B is a discussion by Richard 8. Melvin, well-known lawyer specializ- 
ing in ‘fair trade” problems. Mr. Melvin is a director and secret ary of the 
Anderson Co., having been employed soon after the advent of the Miller-Tydings 
Act to help guide the operations of our company with relation to “fair trade.”’ 

In my continuing remarks, as well as in my summarizing comment for which 
your committee has so graciously granted me an hour on March 6, I shall con- 
tinue to make reference to supporting material to be found in appendix A or ap- 
pendix B, which carry sectional designations to facilitate such references. 

Both Mr. Melvin and Mr. Lewis are available at this table for any questions 
you may desire to direct to either of them with relation to any legal or other 
phases of our discussion. 

Before proceeding, I perhaps should mention that by March 6 this council 
expects to have sufficiently advanced two national surveys, one an opinion survey 
of housewives, to be able to present to this committee tabulations and interpreta- 
tions bearing rather conclusively, we believe, upon basic considerations which you 
have heard received from some other witnesses superficial and erroneous treatment. 
It may be of interest to you to know at this point that ballots received directly to 
! date by Ernst & Ernst, for tabulation, show a vast majority of housewives polled 
‘ favoring the setting, and lawful enforcement, by the manufacturer of the retail 
prices on his trade-marked products. 

Speaking briefly, to proposition Nos. 1 to 15, inclusive, in their sequence, as 
outlined above. 
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COMMENT ON PROPOSITION NO. 1 


In addition to the foregoing facts in support of this proposition No. 1, it is in- 

t teresting to note, on the subject of the influence of “fair trade’”’ toward restricting 
the growth of distributive monopolies, pages 29, 30, and 31 of appendix A, under 

the subject ‘‘The Miller-Tydings Act Retards Monopoly of Distribution,” and 
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continuing through the subject “Monopoly of Distribution a Real Threat to the 
Consumer.”’ 

Factual reports and statistical information presented on those pages reflect 
clearly the prompt diversion of normally adjusted retail buying habits of con- 
sumers into artificial mass concentrations establishing monopolistic controls of 
retail buying while disabling, proportionately, the business of thousands of 
neighborhood and community retailers in adjacent territory, all through the in- 
fluence of what has come to be known as the “95-5 store-traffic-lure formula.”’ 
This 95-5 formula has taken its name from the practice of the monopoly-bent 
retailer offering noisily, as store-traffic lures, honored branded products that can’t 
add up to.more than 5 percent of his dollars of sales. By this method he diverts 
from his competitors customers who spend 95 percent of their dollars left in the 
store for less-known merchandise on which the retailer fixes his own prices, to more 
than make up any possible loss on his cut-price leaders. The facts presented on 
the pages mentioned remove entirely, from any designation as speculation or 
theory, the claim that ‘fair trade” restricts monopoly of distribution. 

Mr. Morison, I believe, stated that ‘fair trade’ is an insult to the Ameri- 
can consumer, who he says has no representation in the matter of determining 
“fair trade’ prices. The consumer is the court of last resort as to any ‘‘fair 
trade’’ price. What other influence does the consumer have on prices fixed, 
perhaps from hour to hour, solely by the storekeeper, on those products producing 
95 percent of the store’s dollar volume of sales? We think we will be able to show 
you that the American housewife appreciates the protection she gets from ‘‘fair 
trade’”’ and wants the manufacturer, not the storekeeper, to set prices on trade- 
marked products. Would Mr. Morison rather trust the storekeeper to set all 
prices on all trade-marked as well as all other products? Or would he really 
prefer to have some governmental agency, already too busy, fix all retail prices? 


COMMENT ON PROPOSITION NO, 2 


In addition to the historical observations above presented, going back to the 
days of the pack peddler, you are referred respectfully to pages 4 and 5 and 
reference C of appendix A, beginning, please, with the subject ‘‘Fair Trade, the 
Consumer’s Weapon Against Price Manipulation,”’ under the subhead ‘Evolution 
of Trading.” 

Those references document, on excellent authority, the proposition that the 
consumer benefits by providing for the manufacturer, through ‘“‘fair trade,” an 
opportunity to relate a uniform quality of product to a uniform retail price. Only 
thus may the resultant value of the product be related effectively by the consumer 
to values offered in competitive products. 

Governmental price controls of the OPA type, unlike “fair trade,’’ establish 
inflexible horizontal price ceilings. As production costs rise, the quality squeeze is 
inverted but is nevertheless compulsive. The manufacturer must find every 
possible means of taking costs out of his product, including prime costs, to stay in 
business against governmentally enforced price ceilings. One of the outstanding 
examples encountered by me was in a well-known make of bicycle I bought during 
the reign of OPA for my grandson. Where a sprocket chain had been, there was a 
V belt of rubber. Altogether, I counted more than 70 parts and features of that 
bicycle which showed evidence of cheapening. The bicycle was in trouble before 
the end of the first week, and within less than 2 months was discarded. The cost 
per mile of service was high indeed, thanks to OPA. One might go on indefinitely 
and mention many other products. Mrs. Anderson, a meticulous buyer, would 
tell you about the $3.85 house dresses that disappeared under OPA by being 
promoted to the $17 bracket. 


COMMENT ON PROPOSITION NO. 3 


Reference is to the fourth, fifth, and sixth paragraphs of page 3 of appendix A 
and to reference A of appendix A, which lists the long line of court decisions 


’ 


sustaining the constitutionality of “fair trade’”’ statutes. 

It may be noted that, except for a temporary lapse in New York and two 
temporary lapses in Florida, no State Fair Trade Act has suffered for want of 
judicial approval from the standpoint of its constitutionality. The New York 
lapse was cured by reversal after a later decision of the United States Supreme 
Court. The two Florida lapses were cured by prompt legislative action correcting 
the deficiencies pointed out by the court. 

Numerous attempts to bring about the enactment of bills to repeal the “fair 
trade’ laws of various States have been defeated promptly and decisively. 
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Ayproximately 20 of those repealer or disabler bills have been introduced in State 
legislatures during the past 3 years. 

The tenacity with which the States defend their Fair Trade Acts may perhaps 
be considered indicative of widespread appreciation awaiting any action by 
Congress to assist in giving those acts, individually and collectively, in interstate 
commerce, the effect intended by the various States. 


COMMENT ON PROPOSITION NO. 4 


There has been of late much discussion as to the most effective legislative proce- 
dure by which Congress may support the intent of the State Fair Trade Acts. 

Perhaps the most confused, if not the most confusing, comment on this subject 
is to be found under the title ‘“H. R. 6367,” beginning at the bottom of page 11 of 
the statement of James A. Rahl, associate professor of law of Northwestern 
University. 

Professor Rahl seemingly treats the reference to both ‘“‘stipulated” and ‘“ mini- 
mum” prices, in H. R. 6367, as perhaps a bit of tricky double talk, invented for 
the purposes of the bill. If the professor had made even that cursory examination 
of State fair-trade acts which it would seem might have been regarded as one of 
the essentials to qualification for any discussion of fair trade, he would have 
known that 30 of the fair-trade acts use the term ‘‘minimum price,”’ while 15 of 
the acts use the term ‘‘stipulated price.’’ Therefore the use of the two terms in 
H. R. 6367 was a clearly indicated requisite to clarity of text and intent. 
No matter which of the two terms is used in a State fair-trade act, the price 
provided in resultant fair-trade contracts proves rather consistently to be the 
price charged by all the retailers of the State. In some instances the minimum 
price is less than the advertised retail price—in which event the minimum price is 
used ordinarily by retailers in highly competitive metropolitan areas, while the 
somewhat higher advertised price may be used in rural areas where sales of the 
product are much less frequent. This condition has never been accepted as 
reflecting seriously upon the value of fair trade to the consumer. 

Professor Rahl’s suggestion that a “stipulated’’ resale price would have to be 
set high enough to accommodate the least-efficient dealer handling the product is 
indeed naive—in that it implies that all fair-traded products are, or should be 
priced high enough to accommodate such high-cost operations as those of the 
larger metropolitan stores. Professor Rahl surely understands, and teaches, that 
the aggregate gross profit realized by a retailer from a given average of investment 
in inventory of a certain branded product is determined, not alone by his estab- 
lished and perhaps uniform mark-up on the product, but also by the frequency 
with which he turns over his investment in inventory of the product. Therefore, 
any attempt to relate the mark-up on the product to the presumed comparative 
over-all efficiency of the retailer, would be about as effective as attempting to 
relate the degree of flexure of various treetops to the wind. 

Professor Rahl on his page 12, paragraph 4, exhibits further confusion with 
relation to paragraph (d) of H. R. 6367 He states that by that paragraph’s 
enactment, Congress would definitely leave the realm of enabling legislation and 
would be creating to an uncertain extent a Federal fair-trade law. Professor 
Rahl ignores the facts: First, that by its clear provision, subsection (d) of H. R. 
6367 covers only transactions “in interstate commerce’’—and ignores the further 
fact that enactment would disturb in no way the non-fair-trade status of any 
State, or the District of Columbia, having now, or hereafter, no fair-trade act, 
except under conditions where a resident of non-fair-trade territory invades, by 
mail or otherwise, in interstate commerce, a fair-trade State, to subvert or vio- 
late the fair-trade law of that State. 

Thus subsection (d) goes no further than to support the intent of fair-trade 
acts of individual States. It should be clear to Professor Rahl that, in the event 
that all States having fair-trade acts repealed them, subsection (d) would be en- 
tirely dead and ineffective—along with the rest of the Miller-Tvdings Act and 
the Keogh bill. Therefore, please, what sort of double talk are we hearing from 
the professor when he says, so disturbingly, that subsection (d) would lead the 
Federal Government on to new legislative ground and would be creating ‘‘to an 
uncertain extent’ a Federal fair-trade law? 

Professor Rahl’s conclusions and recommendations have a most familiar ring, 
reminiscent of The Man Who Came to Dinner. Professor Rahl, who is under- 
stood to have been invited to discuss the legal aspects of fair trade, stayed to delve 
deeply into fair trade’s economic aspects, of which he exhibits a lack of under- 
standing perhaps reflecting only lack of experience and limited observation. 
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With Mr. Morison of the Antitrust Division of the Department of Justice plead- 
ing that he needs three times as much money as he has to do a good job of enforc- 
ing the antimonopoly laws, we are wondering how Professor Rah] would expect 
hundreds of thousands of straightforward retailers to stay in business, under 
monopolistic pressures of cut-price store-traffie diversions by lurist retailers, to 
give Mr. Morison time to séek to triple his appropriations and bring them relief 
under some other Federal law. 

Instead of thus increasing the taxpayers’ burden, why not permit fair trade to 
continue to be administered by the individual manufacturer, who has got to stay 
right about the whole thing or the public—and the reseller—will abandon his 
product and leave him with idle plant and workers? 


COMMENT ON PROPOSITION NO. 5 


It is believed that this proposition has been covered adequately in previous 
discussions except, however, that it may be mentioned, in passing, that this pro- 
position No. 5 would be met completely through the enactment of H. R. 6367. 


COMMENT ON PROPOSITION NO. 6 


The question of the intent of Congress when passing the Miller-Tydings Act has 
been dealt with exhaustively in connection with the Schwegmann case. It is 
understood that the Schwegmann decision disregarded the possible intent of Con- 
gress and declared the defect in the Miller-Tydings Act to be one of omission of 
clarifying text. The Keogh bill, H. R. 6367, reflects mature judgments of many 
lawyers striving to amend the Sherman Act in terms so clear as to leave no room 
for reasonable doubt as to the intent of Congress or the scope of its act. Please see 
reference B of appendix A reprinting a column by Edward H. Collins in the New 
York Times. Mr. Collins presents some interesting views as to the opportunities, 
confronting the Court, to have arrived at a contrary conclusion in the Schwegmann 
case. 

COMMENT ON PROPOSITION NO. 7 


It is believed that foregoing material fully supports proposition No. 7. 

It might be added, however, that much has been said here about the presumed 
brutality of coercing a nonsigner to respect a fair-traded price—without mention 
of the brutality of permitting predatory retailers to destroy thousands of their 
straightforward competitors, as would be inevitable if nonsigners were not bound. 
The nonsigners cannot be coerced. He has always the inalienable right to tell the 
manufacturer to take his product and determine for himself what to do with it. 
The nonsigner assumes no responsibility for maintaining the price on a fair-traded 
product unless he buys that product, knowing it is fair-traded—and therefore 
assumes, voluntarily, the obligation to respect the fair-trade price. 


COMMENT ON PROPOSITION NO. 8 


This council has found absolutely no approach to unanimity of opinion among 
recognized legal authorities to the effect that any alternative text currently before 
any committee of Congress for the purposes of H. R. 6367 will give effect to those 
purposes with any degree of certainty. It might be mentioned reasonably at 
this point that back doors left open through the adoption of an inconclusive form 
of legislation for the proposed purposes might provide a minimum of exposure and 
annoyance to certain industries dealing in convenience items having a low unit- 
sales cost, while at the same time might create everlasting havoc within certain other 
industries manufacturing products having a much higher unit price—for example, 
such as electrical household appliances and automotive equipment. 

It can be said with assurance that most fair-trading manufacturers within the 
diversified industries represented by this council need, for their protection, for the 
protection of their retailers, and for the protection of the public, the clear and 
effective provision of subsection (d) of H. R. 6367. 

Much has been said about manufacturers being able, no matter what the form 
of fair-trade iegislation, to get together and decide upon, collusively, prices at 
which their competing products will be sold under fair trade. Of course they can 
They could, and did, long before the first State Fair Trade Act in 1931. They can 
also connive to rob a bank or shoot a policeman. When they connive to fix prices 
horizontally they are in criminal violation of both Federal and State law. Surely 
it is not presumed that the percentage of criminality runs any higher among 
manufacturers than it does among people of other groups. While Mr. Morison 
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of the Antitrust Division spoke rather forcefully on this subject, it is believed 
that his impressions were acquired from his intimate association with a com- 
paratively small segment of fair-trading industry. 

Mr. Morison makes the amazing statement that a vast majority of fair-trade 
contracts are subject to criminal action. We challenge that statement—just as 
we challenge many other of his statements, including his statement that no single 
manufacturer would fair-trade unless he was sure his competitors would. With 
one minor and temporary local exception, none of the competitors of our company 
ever have fair-traded any product. 


COMMENT ON PROPOSITION NO. 9 


This proposition has been met in part by discussions under proposition No. 8. 
It perhaps should be mentioned, in addition, that since the Wentling case sharp- 
shooting retailers have been alerted in large numbers to the enticing possibilities 
of cut-price invasions, in interstate commerce, of fair-trade States. For major 
segments of industry there can be no effective fair trade, either for manufacturer 
or reseller, without the enactment of some provision fully equivalent to subsection 
(d) of H. R. 6367. 

There has been some discussion here about the interesting fact that retail prices 
on a product may be maintained lawfully, without reference to fair trade, by any 
manufacturer having capital enough to finance widespread retail inventories— 
owned and controlled by him to the point of retail sale—by the so-called agency 
plan. It should be pointed out, however, that the agency plan of selling, far 
beyond the reach of all but the very largest manufacturers, may be operated 
lawfully on a single product with no competitive product in the market. Com- 
paratively, fair trade carries a greater limitation—because there must be products 
in free and open competition or there can be no fair-trading. 


COMMENT ON PROPOSITION NO, 10 


This proposition should not be discussed except from an attitude entirely 
sympathetic to the disadvantages caused by the limited experience and observa- 
tion of the Department of Justice with reference to fair-trade operations broadly 
across all industries. I hope I may not be misunderstood when I admit I am re- 
minded, by the fervent attitude of Mr. Morison of the Antitrust Division of the 
Department of Justice, as exhibited in these hearings, of the familiar story about 
the blind man who approached the elephant. I wouldn't care to deny that Mr. 
Morison, according to his concepts, has a very comprehensive understanding of 
one of the elephant’s legs. But the fact remains that he would perhaps acquire a 
great deal more respect for the elephant if he could understand its very compre- 
hensive and effective muscular, nervous, digestive, and circulatory systems—and 
its capacity for useful work. 

As far as is known, Mr. Morison has not exhibited any very great desire to 
encourage joint studies of fair trade with factors in position to improve the under- 
standing of his Department as to who fair-trades inside America—as to how they 
fair-trade, and with what effect upon the public interest. Other departments of 
Government, I understand with beneficial results, have conducted such studies, 
in which I, by request, have participated—studies bearing upon another well- 
known incentive-creating American institution. 

In further comment with reference to this proposition No. 10, may it be pointed 
out please, that as far back as May 9, 1907, a national trade association, with which 
our Antitrust Division apparently has been doing most of its fair-trade feuding, 
had to be perpetually enjoined from conpsiring ‘‘to control the marketing of drugs 
and proprietary medicines by fixing prices and by blacklisting price-cutters.”’ 

1 D. and J. 115). 

Might not this bit of history suggest to the Antitrust Division that possibly 
individual characteristics of what Mr. Morison referred to before this committee 
repeatedly as “human nature,’’ may have had more to do with his difficulties 
with the association in question than has anything embodied in the fair-trade 
laws? 

Mr. Morison says fair-traders are alarmed because of the big chains selling 
their own private brands, in competition with fair-traded products. So long as 
the big stores do not use the poplarity of manufacturers’ branded products, at 
cut prices, to divert store traffic for exposure to their private brands, the com- 
petitive effect of their private brands may be excellent—as against fair-traded 
brands for the same purpose. The entire concept of fair trade is that there 
must be free and open competition—or the product cannot be fair-traded. 
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Experience has taught, however, that big stores most addicted to private 
brands seem to be the stores most insistent upon using, as store-traffic lures, 
popular brands owned by manufacturers. Macy’s, among many, is perhaps the 
most publicized example. 


COMMENT ON PROPOSITION NO, Il 
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It may not have occurred to Mr. Morison that there have been far more 
numerous indictments for price-fixing outside the fair-trade field than have 
occurred within it, since the adoption of the Miller-Tydings Act. Collusive price- 
fixing was old before fair trade was born. Let’s have more fair trade—as a means 
of reducing the incidence of collusive price-fixing. 

The mere fact that within the institution of fair trade regrettable violations 
occur surely cannot be pleaded as a reason for abolishing fair trade, with all its 
public benefits. Such reasoning, even slightly projected, would urge not only 
the abolishment of the institution of monogamy but also might even more 
strongly suggest, in the light of recent events, closing of highways and the aban- 
donment of the use of automobiles, considering the frequent evidence of their 
employment for unlawful purposes. 

Among other reasons for soliciting svmpathy for the nonsigner retailer, you 
have heard that, under the proposed legislation, he would have, as before Schweg- 
mann, no ‘‘appeal’’ from a fair-trade price. Not so. 

Under fair trade, in any of the 45 States, the retailer has a very effective ‘‘ap- 
peal’”’ from any fair-trade price disapproved by him or by his customers. Instead 
of appealing to some agency of government, however, he simply “appeals” to a 
competitive product—which must be available, or the fair-trade price on the 
first product cannot be enforced. The retailer perfects this appeal, at his own 
convenience and with compelling effect, without filling in forms and without train 
rides to Washington. 
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PROPOSITION NO. 12 





COMMENT ON 


It is believed that this proposition is completely supported by foregoing matter. 
It is submitted that it is self-evident that both quality and price of a product 
must be related to determine its value to a purchaser. 













COMMENT PROPOSITION NO. 13 





ON 







Up to the moment we know of no large retail store noted for its addiction to 
the employment of lurist pricing for purposes of trade diversion that has volun- 
teered to permit an audit of its books and records to determine what percentage of 
its dollar volume arises from sales of fair-traded products. None had responded 
to the widely publicized assertion of this council about 4 years ago that less than 
5 percent of the dollar volume of the lurist retailer comes from fair-traded prod- 
ucts—until Macy’s, in announcing its now-historical lurist blitz of last year, made 
in its smashing initial newspaper advertisements, the statement that ‘‘Less than 
a tenth of the billion dollars or more of good things we’ve sold in these vears fell 
under price-fixing.”’ (‘‘Price-fixing’’ is Macy’s “ugly word” for fair trade.) See 
also corroboration on page 11 of appendix A. 

















COMMENT ON PROPOSITION NO, 14 














We wish to reserve further discussion of this proposition until March 6—at 
which time we shall present a certified tabulation, by Ernst & Ernst, of housewives’ 
opinions and preferences relating to fair trade. 




















COMMENT ON PROPOSITION NO. 15 








This proposition goes deeply into the too little understood, and too littie 
appreciated, catalytic forces functioning together to propel our economy. Our 
founding fathers knew that security, individual and national security, is earned 
only in strength acquired in competitions. They knew that man’s will to survive 
is his strongest will. They harnessed that will to the propulsion of our national 
economy, by assuring the individual, by law, that whatever wealth through 
sacrificial labor he would create, for his own security, would not go by force or 
trickery to selfish purposes of careless men. 
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Permit his rightful share of the fruits of his labors to be diverted to lustful 
designs of crafty people and there is destroyed the citizen’s incentive to produce 
more than enough to satisfy his needs of the hour. 

Destroy fair trade and you move the clock of our economy backward toward 
the days of jungle competition that grinds the quality—and value—out of the 
products needed by our citizens to support their living. Spiraling pressures of 
cut prices squeeze prime costs. One ever-present factor in prime costs is labor. 
Materials, another major factor, embody labor at every stage of their production, 
beginning with original sources such as the soil, the sea, and the wealth below their 
surfaces. Fair trade protects and enhances the opportunities of labor for better 
and better living. It makes the wage earner’s dollar easier for him to get. And 
it enables him to buy with that dollar greater values in sounder merchandise. 

With every appreciation of the fine courtesy and impartial attitude with which 
we have been invited and permitted to present our discussions and their docu- 
mentation—and with particular appreciation of unusual courtesies extended by 
your chairman, Congressman Emanuel Celler, and by your general counsel, 
Mr. Ernest Go'dstein, may we now invite whatever additional questions may 
have occurred to you-—-and may we look forward to your continued interest as 
we present answers to some of them, if not readily answerable completely today, 
during our second and perhaps final appearance before you, as now scheduled 
for March 6. 

It is presumed that members of this committee will have full access to all the 
records of any committee hearings currently conducted and relating to the 
subject of this hearing. We therefore desire to request that there be made a 
part of the record of this hearing, for supplemental purposes, a document out of 
a hearing conducted concurrently by the Interstate and Foreign Commerce 
Committee of this House. That document is the statement presented by Maurice 
Mermey to that committee on February 4, 1952. 

It is felt that Mr. Mermey’s statement makes substantial contributions to the 
subject under examination here—and lends both general and specific support to 
our views. 


INDUSTRIES REPRESENTED BY MEMBERS OF AMERICAN FAIR TRADE COUNCIL 


Kitchen utensils Automotive tires and chains 


Photographic equipment 
Automotive vision products 
Fishing tackle 

Outboard motors 
Cutlery—personal 

Abrasives 

Tapes and dispensers and glue 
Sweepers, mops, and brooms 
Scales 

Hair toiletries 

Insecticides and household chemicals 
Cleansers, polishes, and soaps 
Clocks, watches, and bands 
Cosmetics and perfumes 
Dentist supplies 

Automotive ignition products 
Camping equipment 

Knit goods and underwear 
Glassware and pottery 
Lighting equipment 
Proprietary medicines 
Compacts and cases 
Mattresses 

Pens and pencils 

Household electric appliances 
Razors and razor blades 


20420—52 
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Kitchen furniture (stoves) 
Jewelry 

Automotive chemicals 
Sanitary and facial tissues 
Silverware 

Hosiery 

Fire arms 

Smokers’ requisites 

Fabrics 

Toilet requisites 

Automotive lubricating equipment 
Hardware and tools 

Office accessories and supplies 
Books and greeting cards 
Rubber specialties 

Floor covering 

Bieycles 

Gloves 

Shoe cleansers and polishes 
Paints and varnishes 
Luggage 

Automotive heaters 

Sporting goods 

Leather goods 

Farm equipment and supplies 
Clothing (suits and coats) 
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Associations who have authorized American Fair Trade Council to represent them in 
support of H. R. 6367 


MANUFACTURERS’ ASSOCIATIONS 


Motor and Equipment Manufacturers Association, New York, N. Y. Members 

(A. H. Fichholz, general manager) ee Ls aio 608 
ee ae Manufacturers and Distributors Association, New York, 

Y. (Wilfred L. Knighton, secretary) , F $s 126 

saeinaes Wares Association, Pittsburgh, Pa. (Stuart J. Swensson, ,. 

secretary) - ; ; 
C a Manufacturers Association of U. 8. A., New York, N. Y. (Harry 

. Cobrin, executive secretary) : pti 


Total (4 associations) — —— - 
RESELLERS ASSOCIATIONS 


North Carolina Retail Jewelers Association, Greensboro, N. 
Cohen, secretary-treasurer) ____-------- 
Florida State Retailers Association, Orlando, Fla. ‘(Dallas L. Hostetler, 
executive director) _ 
St. Louis Tobacco Table, St. Louis, ‘Mo. (Gene Globig, president) - 
Tennessee Retail Jewelers Association, Nashville, Tenn. (W illiam P. 
Griffin, president) — — - - - - 30 
Birmingham Association of Stationers and Office Equipment Dealers, 
Birmingham, Ala. (J. L. Dickson, chairman) -_-__ ~~~ -—--- 9 
Michigan Retail Furniture Association, Lansing, Mich. (Jackson Root, 
president) - _ - 108 
Michigan Retail Dry ‘Goods and nen Association, Lansing, Mich, 
(E. Parmalee, president). 400 
Michigan Retail Clothiers and Furnishers Associati ion, | Lansing, Mich. 
(John Heavenrich, Jr., president) - Saree 400 
Michigan Shoe Retailers Assoc iation, ‘Lansing, Mich. (Jack W illoughby, 
president) a 400 
American National Retail Jewelers “Association, New York, N. Y. 
(Charles M. Isaac, executive vice president) 2 Se Bayo 5, 000 
Kentucky Retail Hardware Association, Louisville, Ky. (D. W. Laws) _- 490 
Michigan Retail Jewelers Association, Lansing, Mich. (William 
Shumaker, president) _-_-_- - : . 220 
San Francisco Auto Parts Jobbers Association, San Francisco, Calif. 
(N. Shanedling, secretary) - - - : 30 
Individual Retail Grocers and Meat Dealers Association, St. Louis, Mo. 
(William C. Richardson, president) “ 1, 400 
Retail Grocers Association of Arkansas, Little Rock, Ark. (Clovis 
Copeland, manager) - -. 5, 721 
South Dakota Retail Hardware Association, Sioux Falls, S. Dak. (O. R. 
Bailey, secretary) as f 428 
Stationers Association of Northern New Jersey, Newark, N. J. (Abe 
Siminoff, president) _- , 45 
South Dakota Retail Jewelers Association, Rapid City, 8. Dak. (Ivan 
Landstrom, secretary-treasurer) é i 50 
Texas Retail Grocers Association, Waco, Tex. (Miss Jerry Johnson, 
secretary-manager) 7 : ‘ sig 8, 000 
Arkansas Retail Hardware Association, Little Rock, Ark. (J. Wayne 
Tisdale) Se 217 
Retail Grocers Association of Arizona, Phoenix, Ariz. (G. W. Matthiew) - 500 
Stationers Association of Detroit, Detroit, Mich. (Tom Emery, 
presitent) - -- a eat ; ui 25 
Alabama Food Council and Alabama Independent Merchants 
Association, Birmingham, Ala. (Milton R. Durrett, manager) - 5, 400 
Alebama Wholesale Grocers Association, Birmingham, Ala. (Milton R. 
Durrett, secretary) — - — - 55 
Kansas Ret ail Jewelers Association, W ichita, Kans., (George Mc Mahon, 
executive secretary) 163 
Fargo Moorhead Ketail Appliance Dealers Assoc iation, Fargo, N. Dak. 


(H. Sheppard, president) ‘ : - 15 
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© Associations who have authorized American Fair Trade Council to represent them in 
a support of H. R. 63867—Continued 
5 RESELLERS ASSOCIATIONS—continued 
© Glen Park Association of Commerce, Gary, Ind. (W. B. Ward, presi- Members 
dent) ‘ 3 150 
® Wichita Independent Business Men’s Association, Wichita, Kans. (Dr. 
$ G. G. Anderson, president) 2, 000 
North St. Louis Business Men’s Association, St. Louis, Mo. (Arthur W. 
q Keller, chairman) 1, 000 
» Maine Ketail Jewelers Association, Waterville, Maine (L. Tardif, secre- 
tary-treasurer) 52 
Alabama Retail Furniture Association, Montgomery, Ala. (J. M. Hollo- 
way, Jr., secretary and treasurer) . 750 
lowa Retail Dry Goods Association, Des Moines, lowa (N. H. Nielson, 
secretary ) : 
Printers and Stationers Association of Louisiana, Alexandria, La. 
; (George W. Rollosson, secretary) - _. ‘ 65 
> Greater St. Louis Retail Food Dealers’ Association, St. Louis, Mo. 
% (Miss Evelyn H. Lenz, secretary) __- 500 
© Retail Jewelers Association of Missouri, Inc., (Ted W. Kamp, presi- 
3 dent) 4, cae 3 120 
© Retailers’ Association of South Dakota, Sioux Falls, S. Dak. (Donald 
; A. Caldwell, secretary) ‘ ; ; 495 
South Carolina Retail Jewelers Association, Charleston, S. C. (R. J. 
Ortman, president) _ - — - 200 
The Thomson Diggs Co., Sacramento, Calif. (C. L. Mason, president) 1 
West Virginia Retail Jewelers Association, Elkins, W. Va. (P. K. Stan- 
ford, secretary-treasurer) a ae 80 
Printers and Stationers Association of Louisiana, Alexandria, La. (Bob 
Burns, president) Bi ; . 65 
Georgia Wholesale Grocery Association, Macon, Ga. (A. C. London, 
executive secretary) __ : 128 
Georgia Tobacco Wholesaler Association, Macon, Ga. (A. C. London, 
executive secretary) ___- : 22 
National Office Machine Dealers Association, Les Angeles, Calif. 

Hareld Mann, Jr., executive secretary) 1, 200 
Nashville Stationery Club, Nashville, Tenn., (Bill Ferguson, president) _ _ 9 
Vircinia Retail Jewelers Association, Roanoke, Va. (Frank L. Moose, 

secret ary-treasurer) 291 
Atlanta Retail Food Dealers Association, Atlanta, Ga., (Dexter Gate- 
house, secretary) 291 
Nashville Retail Grocers Association, Nashville, Tenn. (H. D. Slaton, 
secretary) ‘ 125 
(Arkansas Retail Jewelers Association, Crossett, Ark. (KKeathley Scisson, 
secretary-treasurer) ‘ 100 
Ohio Retail Jewelers Association, Cleveland, Ohio (Hugh N. Beattie, 
secretary) - 250 
Califernia Retail Jewelers Association, San Francisco, Calif. (Bill Erb, 
executive secretary) 1, 000 
Connecticut Retail Jewelers Association, Hartford, Conn. (William 
Savitt, president) - 120 
Optical Wholesalers Nativnal Association, New York, N. Y. (Guy A. 
Henry, secretary-manacer) ____ 250 
Electric Leacue of Les Anceles, Ine., Los Angeles, Calif. (Glen Logan, 
manacing director) _ - . i 2, 250 
Booksellers Association of’ San Francisco Bay Counties, San Francisco, 
Calif. (Paul Elder, secretary) 25 
Arkansas Wholesale Grocers Association, Little Rock, Ark. (William L. 
Humphries, secretary) 5 360 
Automotive Trades Association of Greater Kansas City, Kansas City, 
Mo. (Mrs. Lloyd, executive secretary)... —— ~~ ss ish wide 250 
Baltimore Stationers Association, Baltimore, Md. (Harry R. Summers, 
= president) ' : ; 32 
» Jewelry Crafts Association, New York, N. Y. (Henry L. Sperling, execu- 


tive secretary) 70 
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Associations who have authorized American Fair Trade Council to represent them in 


support of H. R. 6367—Continued 
RESELLERS ASSOCIATIONS—continued 


Maryland-Delaware-District of Columbia Retail Jewelers Association, 
Baltimore, Md. (David Lakein, secretary) 

Massachusetts-Rhode Island Retail Jewelers Association, Framingham, 
Mass. (David A. Robertson, secretary) 

Michigan Wholesale Grocers’ Association, Saginaw, Mich. (Ralph O. 
Tucker, secretary) 

Mountain States Hardware and Implement Association, Boulder, Colo. 
(Francis W. Reich, secretary) - 

New York State Retail Jewelers, Rochester, N. Y. (E. Lathrop Sun- 
derlin, secretary) 

Oklahoma Retail Grocers Association, Oklahoma City, Okla. (Larry 
O. Bowman, executive secretary- -managet) 

West Virginia’ Retail Grocers Association, Charleston, W. Va. (George 
W. King, executive secretary) 

Stationers Club of New Orleans, New Orleans, La. (W. 
secretary) 

The Penn-Ohio Border Wholesale Grocers’ Association, Youngstown, 
Ohio (W. O. R. Johnson, secretary) 

Business Men’s Council of ‘Missouri, St. Louis, Mo. (Frank L. G. Weiss, 
president) 

Pennsylvania Retail Jewelers Association, Reading, Pa. 
Snyder, executive secretary) 

Reading Pennsylvania Jewelers Guild, Reading, Pa. (Carl L. Snyder, 
executive secretary) 


Total (69 associations) 
ADDITIONAL RESELLERS ASSOCIATIONS 


Memphis Wholesale Liquor Dealers Association, Memphis, Tenn. 
(Blanchard 8. Tual, general counsel) 

Indiana Retail Alcoholic Beverage Association, Indianapolis, Ind. 
(Joseph M. Treacy, executive secretary) 

Arizona Wholesale Beer and Liquor Association, Phoenix, Ariz. (Sid 
Smith, executive secretary) 

Kansas Retail Liquor Dealers Association, Topeka, Kans. (A. V. Lund- 
gren, executive director) 

New York State Wholesale Liquor Association, Albany, N. Y. (Elihu 
R. Gerahty, counsel) 

Arizona Retail Liquor Dealers Association, Inc., Phoenix, Ariz. (Francis 
Ames, president) 

St. Louis Tavern Operators Association, S 
president) 

Connecticut Package Store Association, Inc., New Haven, Conn. (Louis 
Rosenbloom, secretary) 

Illinois Wholesale Liquor Dealers Association, Chicago, Ill. (Arthur 
Edelstein, president) 

Stamford Package Store Association, Stamford, Conn. (Philip Lacher, 
secretary) 

Florida Retail Liquor Dealers Association, Inc., Tampa, Fla. (Homer 
Daniels, secretary) 

United Licensed Retail Bev erage Council, Union City, N. J. (Rocco B. 
Bunini, president; Samuel Moskowitz, ‘counsel and ’ secretary) 

National Retail Liquor Package Stores Association, Boston, Mass. 
(Benjamin Josephs, president) 

Greater Hartford Package Stores Association, Hartford, Conn. (Francis 
Sancho, president) 

Litchfield ' County Stores, Torrington, Conn. (Michael Koury, chairman) 

Manchester Package Stores Association, Manchester, Conn. (John 
Andisio, president) 

Naugatuck Package Store Association, Naugatuck, Conn. (Michael C. 
Leary, president) 


91, 473 
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Associations who have authorized American Fair Trade Council to represent them in 
support of H. R. 6867—Continued 
ADDITIONAL RESELLERS ASSOCIATIONS—continued 


Nebraska Wholesale Liquor Distributors Association, Omaha, Nebr. Members 


(Jack W. Marer, general counsel)...............---.---.-..----- 7 
New Jersey Institute of Wine and ar Distributors, New ark, N. J. 

EE ONIN oo on 5c cigrere ss unl ote cuuanenae , 20 
Torrington Package Stores Association, Torrington, Conn. "(Michael 

AEE URRE Do. inh ay een os es ett elas a7 
Waterbury Package Store Association, W aterbury, Conn. CW. aa 

Lanoue, president) __-- -- -- saith salle : Piss Fi 85 
Norwich Package Store Association, Norwich, Conn. (Anthony Chiara- 

monte, president) ___-- fe bhsashies rT Ree ae os 46 
Norwalk Package Stores Association, Norwalk, Conn. (Harold Smith, 

president) - - - - ‘ c 45 
New Britain Package Store Association, ‘New Britain, Conn. (Alfred 

Cassella, president) is + ; ; 86 
Rockville Package Store Association, en, Conn. (George Rider, 

UO 686 on Re nd earn ares an 12 
Wallingford Package Stores Association, Wallingford, Conn. (Bennzie 

Zemke, president) ic a pa rng disc talon ttt om aa 16 
Meriden Package Store Association, Meriden, Conn. (C. W. Barlow, 

SIIED 6 ata Wes ppm wid pk bac heridabak ad Elen hawks eel aes deel eneei 49 


Total (27 associations) __...--- ia Sa ata aah oniren eI er cn I ae OS 61, 496 





APPENDIX A OF STATEMENT OF JOHN W. ANDERSON, PRESIDENT AMERICAN 
Farr TrapE CounciL, BEFORE THE SUBCOMMITTEE ON Sru st or MonopPpoLy 
POWER OF THE COMMITTEE ON THE JUDICIARY FEBRUARY 22, 1952 


BRIEF HISTORY OF RESALE PRICE MAINTENANCE 


For proper consideration of the problem and issues involved in this study of 
fair trade, a brief history of resale price maintenance may be helpful to this 
Committee. 

Until the Miles! decision in 1911, the majority of court decisions—State and 
Federal, including the United States Supreme Court-——upheld the validity of resale 
price maintenance contracts as to both intrastate and interstate commerce. 

In the Miles decision a divided United States Supreme Court held that a system 
of contracts between a manufacturer and wholesale and retail merchants which 
sought to control the prices for sales by all such dealers, by establishing the price 
which the consumer should pay, amounted to an unlawful restraint of trade and 
was invalid atcommonlaw. The court implied that, so far as interstate commerce 
was affected, such contracts were invalid under the Sherman Act. 

The then Associate Justice Charles Evans Hughes, speaking for the majority, 
said : 

“The complainant having sold its product at prices satisfactory to itself, the 
public is entitled to whatever advantage may be derived from competition in the 
subsequent traffic.”’ 

Mr. Justice Oliver Wendell Holmes dissented. He wrote: 

“ * * * JT think that at least it is safe to say that the most enlightened 
judicial policy is to let people manage their own business in their own way, unless 
the ground for interference is very clear * * * I cannot believe that in the 
long run the public will profit by this court permitting knaves to cut reasonable 
prices for some ulterior purpose of their own, and thus to impair, if not to destroy, 
the production and sale of articles which it is assumed to be desirable that the 
publie should be able to get. 

It is important to note that in the Miles decision no constitutional objection to 
resale price maintenance was urged. 

The court, far from implying any constitutional infirmity, in fact suggested the 
next avenue of approach adopted by the advocates of resale price maintenance. 

In the Miles decision the Court stated: 





| Dr. Miles Medical Co. v. Park & Sons Co, (220 U.S. 373 55 L. Ed. 502 31S. Ct. 376). 
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‘Nor can the manufacturer by rule and notice, in the absence of contract or 
statutory right, even though the restriction be known to purchasers, fix prices for 
future sales.”’ 

Efforts to secure national legislation failed, and, beginning in 1931, proponents of 
fair trade went to the individual States for relief. 

The first fair-trade statute, enacted in California in 1931, legalized resale-price- 
maintenance contracts between manufacturers of trade-marked or brand-name 
products and their resellers, but only if the product were in free and open com- 
petition with similar commodities of the same general class. Many resellers 
signed such contracts with manufacturers. 

However, that did not eliminate predatory competition, as dealers specializing 
in price-juggling refused to sign fair-trade contracts. 

In 1933 the California Fair Trade Act was amended by the addition of the 
famous “nonsigner” clause. This clause provided that wilfully and knowingly 
selling below minimum prices established by a fair-trade contract was unfair 
competition, whether the price-cutting dealer was or was not a signer of a fair- 
trade contract. The amended law, therefore, gave the party damaged a right of 
action against any reseller selling below the minimum. 

In 1936 the United States Supreme Court in a unanimous decision? upheld 
the constitutionality of fair-trade legislation. It held that: 

1. The aim of the Fair Trade Act is to protect the property—the good will—of 
the manufacturer. 

2. The retailer owns the physical commodity but does not own the trade-mark 
or the good will that the mark symbolizes. 

3. The ownership of the good will remains in the manufacturer although title 
to the physical commodity has passed to the retailer. 

4. The Fair Trade Act is not a price-fixing act. (Fair-trade acts prohibit price 
fixing.) 

5. The Fair Trade Act does not delegate price-fixing power to private individ- 
uals but permits trade-mark or brand-name owners to establish, by contract, 
minimum resale prices, provided the product is in free and open competition 
with similar commodities. 

6. The Fair Trade Act does not prevent the retailer from selling the physical 
commodity at any price the retailer wishes. A manufacturer’s minimum price 
schedule applies only when the retailer sells with the aid of the good will of the 
manufacturer. 

7. The retailer may remove the trade-mark or brand name from the commodity, 
thus separating the physical property which the retailer owns from the good will 
which the manufacturer owns, and sell the physical commodity at any price the 
retailer chooses, provided the retailer can do so without utilizing the good will 
of the manufacturer as an aid in selling the product. 

8. Since the noncontracting retailer acquires the fair-traded commodity with 
knowledge of the minimum-resale-price restrictions, the voluntary acquisition of 
the fair-traded commodity by the noncontracting retailer carries with it assent 
to the minimum-resale-price restrictions. 

By 1937 42 States had enacted fair-trade statutes but there was some doubt 
whether resale-price-maintenance contracts were permitted in interstate com- 
merce under the Sherman Act or were an unfair method of competition under 
the Federal Trade Commission Act. 

Therefore, Congress, in 1937, enacted the Miller-Tydings amendment to the 
Sherman Antitrust Act. It is not a Federal fair-trade act. 

The Miller-Tvdings amendment merely makes lawful the employment of the 
fair-trade law of one State by a citizen of another State. 

Through the enactment of the Miller-Tvdings Act, Congress signified its recog- 
nition of the overwhelming conviction of 42 States (now increased to 45) that 
fair trade is in the publie interest. 

Through the enactment of the Miller-Tvaings Act it was believed that Congress 
had validated the use of the State fair-trade laws, including the nonsigner clause, 
to the fullest extent possible under those State laws. 

In the State courts almost every conceivable objection to the constitutionality 
of fair-trade legislation was urged. Their validity was repeatedly sustained by 
the highest State courts. (See list of cases in reference A.) 

It is true that the Florida Supreme Court twice found that State’s fair-trade 
act defective in part. On both occasions the Florida legislature enacted new 
legislation to meet the court’s objection. An unfavorable New York court decision 


3 Old Dearborn Distributing Co. v. Seagram- Distillers Corporation (299 U. S. 183, 57 Sup. Ct. 139). 
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was expressly overruled in view of the 1936 unanimous decision by the United 
States Supreme Court. 

In the 20-year legislative history of fair trade no State has ever repealed a fair- 
trade statute. 

Then came the Schwegmann decision * of May 21, 1951. Constitutionality was 
not at issue. The narrow question before the court was whether the Miller- 
Tydings exemption to the Sherman Act permitted enforcement in interstate 
commerce of a fair-trade price schedule against a noncontracting reseller. <A di- 
vided (there were three written opinions) United States Supreme Court held that 
the noncontracting reseller was not bound to adhere to the minimum price sched- 
ule. (See article by Edward H. Collins, New York Times, reference B.) 

It must be emphasized that: 

1. The Old Dearborn decision by a unanimous United States Supreme Court in 
1936 sustaining the constitutionality of the Iinois fair trade act was not overruled 

the case wasn’t even mentioned) ; 

2. The Miller-Tydings Act was not declared invalid; 

3. The Schwegmann decision did not upset fair-trade contracts in interstate 
commerce. 

H. R. 6367 will cure the statutory deficiency of the Miller-Tydings Act. It 
fulfills the gap Congress unintentionally left open in 1937. 

H. R. 6367 will cure also the disadvantage imposed upon local merchants by 
the Wentling decision.’ 

Under the Wentling decision a retailer who is prohibited by a State fair trade 
act from committing an act of unfair competition in local or intrastate com- 
merce is free to commit a similar act of unfair competition if he sells the product 
in interstate commerce. 

Fair trade has contributed to our economy and safeguarded the consumer 
through periods of depression and recession, deflation and inflation, and two wars. 
Its continued service now rests with this committee. 


FAIR TRADE—-THE CONSUMER’S WEAPON AGAINST PRICE MANIPULATION 


1. Evolution of trading.—-The enactment of fair-trade laws was necessary in 
order to protect the consumer, retailers, wholesalers, and manufacturers, of trade- 
marked or brand-name products, from the disastrous effects of loss-leader selling 
and predatory price manipulation, made possible by relatively modern methods 
of distribution. 

Justice Wilson of the Illinois Supreme Court has commented: 5 

“In passing, however, we cannot help but note that many of the present legis- 
lative enactments, such as the fair-trade acts of New York, California, and Illinois, 
are resultants brought about because of the failure of the public, and particularly of 
the business public, to observe those ethical principles which lie at the very foundation 
of fair dealing and business honesty. The shady efforts made by some to obtain an 
unfair advantage over others are not compatible with good citizenship nor in keeping 
with the best traditions of the law merchant as known at the common law. * * * 
The Fair Trade Act is intended to curb one of these practices by protecting the 
manufacturer who has built up a brand or article based on quality and excellence 
and preventing its use as a ‘loss leader’ by those who would sell it for the purpose 
only of inveigling the public into patronizing their places of business, in the hope 
of obtaining a profit on other goods of inferior quality. Im other words, the repu- 
tation of one is used for the personal advantage of the other.’ (Italics supplied.) 

Under early systems of merchandising, the sale for consumption was a trans- 
action strictly between two parties—-the retailer and the consumer. Goods were 
sold in bulk without identification of source, and at prices determined by a 
process of bargaining participated in by the consumer and the retailer. Quality 
and prices, both of major interest to the consumer, were not constant factors. 
(See reference ( 

The advent of the one-price store (i. e., with a standard price for a product to 
every purchaser) tended to remove the matter of price from the realm of uncer- 
tainty, but the consumer still had no assurance of quality except the retailer’s 
word. 

Not until the sale of trade-marked goods in original packages at uniform prices 
became an accepted method of merchandising did the standards of vaiue in retail 
trade become fully secured to the consumer. 

3 Schwegmann Bros. v. Calvert Disttllers Co. (1951 341 U. S. 384) 


* Sunbeam Corp. v. Wentling (185 F. 2d 903). 
§ Joseph Triner Corporation v. McNeil (1936 2. N. E. 2d 929). 
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Trade-marked goods and their producers—The present basis of retailing 


This newly created standard of value resulted in a shift in the focal point of the 
consumer's attention away from the retailer toward the manufacturer whose 
irade-mark the article bore-—with a consequent creation of certain legal rights 
and obligations for the latter. 

Today a sale of branded goods, as distinguished from the old sale in bulk, is 
cssentially a transaction between two principals—the manufacturer and the 
consumer. The manufacturer himself succeeds in doing a large part of the selling. 
He packs his goods, determines, standardizes, vouches for, and is legally respon- 
sible for, their quality. He advertises them in competition with similar goods of 
competing manufacturers. 

From the viewpoint of the consumer, the sale of trade-marked or brand-name 
goods is actually made before he ever enters the retailer’s store. 

In the business sense, the retailer is but an agent for the manufacturer, a 
conduit to the purchaser. If the manufacturer, through his efforts—for which he 
alone is responsible—suecceeds in creating consumer demand for his product, he 
acquires good will for his product and name. 

‘ake away the brand-name or trade-mark of the company that produces it 
from an article which now has or hereafter may gain consumer acceptance, and, 
immediately, the incentive to put into that article the maximum of quality 
durability, and style, and to make possible its sale at retail at the lowest possible 
prices to great numbers of consumers, is gone. 

The trade-mark is the implement for telling consumers generally of the quality, 
durability, and style, consistent with the minimum price, which the manufac- 
turer of an article bearing his trade-mark puts into that article in order to sell it 
to consumers, directly or indirectly, through wholesalers or retailers. Competi- 
tion is the life of trade, but the trade-mark is the life of competition. 

“Tf we suppose that no merchandise could be distinguished from any other— 
that it were forbidden to mark any goods or put any name, label, or other identi- 
fication on them—a consumer would fare badly in such a world. A producer 
would, too. There could be no pride of workmanship, no credit for good quality, 
no responsibility for bad. There would be competition, to be sure, but it would 
be competition to see who could make the worst goods, not the best; and he 
would win whose product was the cheapest, poorest, and most dishonest. It 
could not be otherwise. If there were no way to tell the good from the bad, why 
bother to sell anything but the bad—and the worse, the better? The present-day 
competitive desire to do better would simply be reversed, and everyone would 
devote his merchandising and manufacturing energies to the promotion of the 
worst possible type of goods. Minimum Government standards might be set up, 
but there would be no incentive to better them. 

“The ability to distinguish between people and the use of distinguishing trade- 
marks and other identifying means on goods prevent this sort of barbarism. 
Trade-marks make identification possible and enable people to buy with the 
assurance that they are getting the merchandise which by faith or experience they 
believe to be good, and by the same means to avoid what they dislike or know 
nothing of. Thus, both good will and ill will, or indifference, can be made 
effective.” ® 

2. The way of the price manipulator.—The price manipulator does not operate 
a charitable enterprise. 

No retailer sells a $1 bill for 50 cents because of his love of the consumer. 

Such a retailer takes a planned loss of 50 cents in order to attract store traffic 
and ensnare the consumer. 

Che planned loss of 50 cents is made up many times over through the sale of 
overpriced, unknown-quality merchandise. 

Other sharp-practice retailers prefer to be called price cutters, discount-house 
operators, cut-rate stores, or l-can-get-it-for-you-wholesale operators. 

Their formula is the same—the approach more subtle. 

Instead of baiting the consumer by offering a $1 bill for 50 cents, they employ 
a well-known, consumer-preferred, fair-priced product of quality, utility, and 
integrity, and use it as the loss leader. 

In doing so they steal the good will of the manufacturer in his trade-marked 
product. 

Through price manipulation the shady operator is unjustly enriched at the ex- 
pense of the consumer, the manufacturer, and the straightforward retailer. 

* Quotation from article of Edward S. Rogers entitled ‘“‘The Lanham Act and the Social Function of 


Trade-Marks” appearing in Law and Contemporary Problems, Trade-Marks in Transition, School of 
Law, Duke University (vol. 14, Spring, 1949). 
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Through price manipulation the retailer hopes to achieve the following: 

1. to increase store traffic with the expectation that customers entering his 
place of business to avail themselves of a “bargain’’ will at the same time purchase 
other unrelated articles upon which there is a good margin of profit; 

2. to avoid the selling of well-known brand-name items, although advertised 
by him at reduced prices, by switching customers to unknown substitutes upon 
which he will realize a high profit (see reference D) ; 

3. to induce the public to believe that all products carried by him are similarly 
low-priced. 

The price manipulator loses a little on a handful of leaders while making up this 
planned loss on less-known overpriced merchandise. The loss leader is but a 
misleader (see reference E). 

In order to serve his purpose adequately, the price manipulator is compelled to 
use as a loss leader an identified article which has already gained wide consumer 
acceptance, and with which the consuming public has come to associate constant 
quality and reasonable uniformity of retail price. Consumer “pull” is achieved 
only by dangling the lure of an extraordinary bargain, and, since unbranded mer- 
chandise furnishes but scant opportunity for price comparison and no guaranty 
of quality, it is useless as a loss leader. A shining “bait” is indispensable to the 
price jockey. 


Price manipulation and the consumer 


There is a temporary benefit to the consumer “‘rising to the bait,’’ provided he is 
able to resist successfully the price manipulator’s efforts to switch him to a sub- 
stitute. But the price manipulator cannot indefinitely maintain the low price, 
and he has no inclination to do so except spasmodically when it is to be used as a 
Inre. 

If the consumer is induced to accept a substitute, he has not even a temporary 
windfall, but necessarily loses, unless its quality per dollar of cost to him is equal 
or superior to that of the nationally advertised product. 

The consumer who has a deeply cut price flaunted before him is led to believe 
that the article is worth no more than is charged by the price manipulator and that 
heretofore either the producer or the straightforward retailer, or both, have been 
realizing an undeserved profit at his expense. The value of the product, in his 
eyes, is immediately and appreciably debased. He then becomes more susceptible 
to the suggestion of the price manipulator that he purchase an unknown, un- 
branded product upon the representation that it is equal or superior to the brand- 
name product. 

3. Price manipulation and the non-price-manipulating stores.—Straightforward 
retailers who do not attempt to deceive the consumer through use of a price- 
manipulation formula find that price comparisons on the bait product favor their 
competitors. 

So straightforward retailers—normally accounting for 90 percent or more of the 
products distribution—stop featuring the product or may even discontinue stock- 
ing it. 

Instead of cooperating with the manufacturer to push the sale of his goods, 
they actually reach the point of urging a customer to accept some other brand. 

Their resentment is intensified because some of their customers, attracted to a 
price-manipulating store by bait of a well-known product at a deceptive price, 
may transfer all of their patronage to the price-manipulating store, on the assump- 
tion that the price manipulator sells all other products at bargain prices. 

A handful of price manipulators may thus destroy a manufacturer’s market 
while injuring straightforward retailers and the consuming prblic. (See refer- 
ence F.) 

4. Price manipulation and the manufacturer —Price manipulation, which thus 
causes a shift in dealer and consumer attitude toward the manufacturer and his 
product, is rarely sponsored by the manufacturer. Nevertheless, because of it, 
he has lost a part of his market, possibly an essential part if profitable operation 
is to be maintained. True, the manufacturer may attempt to recover his market 
by advertising so extensively that consumer demand compels dealers to carry the 
merchandise, but this may be unnecessary economic waste which he cannot afford. 

Instead of increasing sales of the bait item, however, as might normally be ex- 
pected to result from the publicity afforded the product, even in the price manipu- 
lator’s store, the normal flow of the manufacturer’s merchandise is seriously 
lessened by the price manipulator’s switching to the purchase of substitutes. 

The consumer is further injured if a manufacturer, in self-defense, elects to 
reduce the quality of the product, so that he may sell to his dealers at a lower price 
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and thereby enable all of them in turn to sell at the old bait price and at the same 
time maintain a reasonable operating margin on the product. 

The net effect of price manipulation is not to benefit the consumer, but to cause 
the manufacturer to lose markets. (See reference G.) The manufacturer is then 
compelled to make smaller quantities of the product, and his costs of manufacture 
and distribution per piece or per package go up. Continued long enough, this 
means he must either raise his prices and thus further curtail his market, or 
attempt to recover his market by lowering his prices and diluting quality, thus 
greatly lessening the value to the consumer. Here is obvious inefficiency and 
waste in the distribution system for which the consumer ultimately pays. 


THE EXTENT OF FAIR TRADING 


Before a product may be fair-traded it must bear a trade-mark, brand name, or 
otherwise identified as to its source and be in free and open competition with 
other products of the same general class and for the same purpose. 

It must be sufficiently stable and free from deterioration to permit its main- 
taining a substantially uniform value during the period required for its consump- 
tion or acquisition by the consumer. 

Perishable products (fruits, vegetables), highly stylized products (dresses), 
seasonal products (summer furniture, women’s formals), do not lend themselves 
to fair trading. 

The product is usually a type sold without a trade-in. 

The total number of manufacturers in the United States known by the American 
Fair Trade Council to be fair-trading is 1,595. The 1947 census of manufactures 
reports a total of 240,881 manufacturers in the United States. 

It is thus seen that the percent of fair-trading manufacturers in the United 
States does not exceed sixty-six one-hundredths of 1 percent of the total number 
of manufacturers as reported in the 1947 census of manufactures. 

Only 1,031 or 8.7 percent of the 11,842 manufacturers of nationally advertised 
products listed in the 1951 Standard Advertising Register fair-trade one or more 
products (see reference I). 


TRADE-MARK GOOD WILL 


The Fair Trade Acts are designed to protect the good will of a manufacturer in 
his trade-marked or brand-name product. 

What is this good will? 

Definition varies. The accountant, the court, the manufacturer—each has its 
own. 

But all are agreed that, although intangible, it may be the most valuable asset 
of the manufacturer and, as the United States Supreme Court has stated, the 
greatest contributing aid to business. 

Good will is property and is entitled to protection. 

Justice Holmes of the United States Supreme Court said good will ““* * * 
deals with a delicate matter that maybe of great value but that is easily destroyed, 
and, therefore, should be protected with corresponding care.’’ 7 

The value of a physical product may amount to only afew cents. But the good 
will of the trade-mark or brand name may be worth several million dollars. 

The courts have stated that ‘‘ Before one can have a good name, he must have 
a name; before he can build a reputation, he must have an identity to which that 
reputation may attach.” 

A manufacturer is not compelled to place his trade-mark on his goods. His 
trade-mark represents his pride in the quality of his product, an acknowledgment 
to the world that he stands behind his product, and an identification and invita- 
tion to purchase the product in the future. 

The consumer’s preference for a competitively priced, properly distributed and 
vigorously advertised product of utility, integrity, and quality sums up in going 
good-will values in the trade-mark or brand name owned by the manufacturer. 

In discussing good will, Hary D. Nims, author of Unfair Competition and Trade- 
Marks, said: 

“There is nothing marvelous or mysterious about it. When an individual or a 
firm or a corporation has gone on for an unbroken series of years conducting a 
particular business; and has been so scrupulous in fulfilling every obligation, so 
careful in maintaining the standards of the goods dealt in, so absolutely honest 
and fair in all business dealings that customers of the concern have become 


? Bourjois v. Katzez (260 U. S. 689, 692) 
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convinced that their experience in the future will be as satisfactory as it has been 
in the past, while such customers’ good report of their own experience tends 
continually to bring new customers to the same concern, there has been produced 
an element of value quite as important—in some cases, perhaps, far more im- 
portant—than the plant or machinery with which the business is carried on. That 
it is property is abundantly settled by authority and indeed is not disputed. * * * 

“(Good will cannot be seen or felt, measured or weighed. Yet, since it has value 
and is bought and sold, it must be and is represented, recognized, and identified 
by svmbols. Names are such symbols; brands and trade insignia also. The 
friendship and affection of the public for a public servant is expressed by use of 
his name. So also of the popularity and good repute of a business house; it is 
expressed by reference to, or use of its name, its trade-marks and its trade symbols. 

“Mr. Justice Holmes while on the Massachusetts bench referred to the good 
will attaching to a zither of peculiar construction. The public, he said, desired 
zithers of this particular construction or design. That was a good will attaching 
to all instruments of this design. There was, however, another good will involved, 
i. e., that of the maker. His comment was this: ‘* * * the instrument 
sold is made as it is, partly at least, because of a supposed or established desire 
of the public for instruments in that form. The defendent has the right to get 
the benefit of that desire even if created by the plaintiff. The only thing it, 
has not the right to steal is the good will attached to the plaintiff’s personality, 
the benefit of the publie’s desire to have goods made by the plaintiff.’ ”’ 

In distributing his trade-marked or brand-name product, title to the property 
rights—the good will—in the trade-mark or brand name never leaves the manu- 
facturer. The manufacturer merely loans the label to the retailer to facilitate 
sale of the product to the consumer. The good will of the consumer for the 
manufacturer’s trade-mark or brand name may perhaps be the sole reason for 
the sale. This good will may be weakened or destroyed through price manipu- 
lation. 

Selling the manufacturer’s product at a loss hurts the good will of that manu- 
facturer, svmbolized by his trade-mark. It hurts the distributor and the retailer. 
Selling the product at a loss does not increase sales. Often from 80 to 90 percent 
or more of a manutacturer’s total sales comes from the straightforward smaller 
retailer who understandably discontinues the active sale of the favored product 
and puts a competitive product out in front—when the favored product is ad- 
vertised in the area as a store-traffic lure. (See reference H.) 

Laws prohibiting larceny protect the manufacturer against the theft of his 
physical property. Fair trade laws protect the manufacturer against the theft 
of perhaps his most valuable asset—though intangible—his good will. 


FAIR TRADE AND THE COST OF LIVING 


For the opponents of fair trade to state that fair trade is responsible for the 
rise in the cost of living is to argue that the tail wags the dog. (Actually, fair 
trade products have risen in price considerably less than non-fair-traded products.) 

The extent of fair-trading has been shown. 

The Bureau of Labor Statisties states that 64.8 percent of the consumer-dollar 
income of moderate-income families is spent on food, rent, and apparel. 

The percentages are: 


Percent 
Food__. ES Y i : . 40.0 
tent ‘ Sos eas 
Apparel oa ; =: Pea 
House furnishings : 15 
All other oe ; ’ hoo 30. 7 


It is estimated that not more than one-tenth of 1 percent of all food products 
are sold under fair trade. 

It is estimated that not more than one-half of 1 percent of 64.8 percent of the 
consumer’s dollar could be affected by fair trade (see reference J). 

The effect of fair trade prices on the remaining part of the consumer’s dollar 
will be shown later. 

However, to bring to the committee’s attention the infinitesimal role of fair 
trade in affecting the cost of living, Macy’s advertisement in the New York Times 
of May 29, 1951, is quoted: 

“Lucky for Maey’s customers this didn’t go whole hog. Less than a tenth of 
the billion dollars or more of good things we’ve sold in these years fell under 


price-fixing. On all the rest—on nine-tenths of the tremendous flow of Macy 
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merchandise into millions of homes—Macy price-free prices went along with 
each purchase, as surely as our buyers buy, as surely as our shoppers shop. Other- 
wise this wouldn’t be Macy’s.”’ 

Macy’s statement is corroborated by Mr. Fred Lazarus, Jr., president of 
Federated Department Stores, Inc. 

Mr. Lazarus is quoted in Retailing Daily on June 7, 1951: 

“In our stores the number of items either fair traded or carrying a retail price 
suggestion is purely not more than 10 percent of all items carried in the store, 
which is about 350,000 to 400,000.” 


FAIR TRADE IMPROVES QUALITY 


The small percentage of fair-traded products has been shown. What does this 
mean? It means simply that only a small percentage of competitive articles and 
commodities, into which manufacturers have built a high standard of value suffi- 
cient to justify the expense of national advertising, are sold under fair-trade acts. 
By establishing minimum resale prices, the manufacturers are staking their busi- 
ness reputations and their good will on the superior quality of their products. 

There is frequently found in fair-traded products high value with relation to 
price, resulting from a long-range pricing policy of the manufacturer. Fair trade 
give a manufacturer assurance that temporary high costs of production, with rela- 
tion to selling price, may be recovered over a long period through reductions in 
overhead costs resulting from increased sales volume. In the absence of fair- 
trade protection, volume may be slaughtered, almost overnight, by an epidemic 
of loss-leader pricing resulting directly from public recognition of the increased 
value the manufacturer has built into his product, expecting that volume in- 
creases will accommodate deliberate increases in prime costs of manufacture. 

Research and development, looking toward quality that better serves the pub- 
lic, can be supported more confidently and consistently where there is protection 
against epidemics of predatory price-cutting on the product. 

In the case of one fair-trading manufacturer, (a) his costs of materials were 
more than doubled; (6) his payments to individuals for their services were more 
than doubled; (c) his total payroll output was more than quadrupled; (d) his 
taxes were more than doubled—yet his products were greatly improved in value 
to the consumer, and his prices were not raised. 

Extracts from It Has Happened Here, a booklet published by the W. A. Sheaffer 
Pen Co., follow for the assistance of the committee. 

“In 1939 the W. A. Sheaffer Pen Co. was making a line of high-grade fountain 
pens—as it had been since 1913— 

“It was selling them for prices ranging from $3.75 to $100. 

“Most of the merchandise was in the $10 to $20 area. 

“The $100 pens were 14-karat gold. 

“Now it is 12 years later—1951. 

‘‘America’s cost-of-living index has gone up 83 percent. 

“The cost of most of the materials going into those Sheaffer pens—marked by 
the famous white dot—has risen in about the same proportion, some more, some 
less: No. 144 pen-point material is up 160 percent; rubber sacs, 87 percent; 
onyx bases for desk sets, 93 percent; flat brass, 81 percent. 

“(Just as a footnote: Only two pen ingredients declined in cost over the period. 
They were ‘levers, all sizes,’ and ‘white dot rod’—down 13 and 10.3 percent 
respective.y. 

“Tronically enough, the levers are not used any more in Sheaffer pens. They 
fell by the wayside in the march of progress, replaced by the new air-pressure 
filling mechanism. 

“The ‘white dot rod’—now the only ingredient that costs less—is the extruded 
white plastic material which becomes the white dot—a microscopic element in 
the over-all cost of materials in a pen, yet important and familiar as the symbol 
of quality on the top-side Sheaffer merchandise.) 

‘“‘How about wages? Did they keep pace with the cost-of-living rise? They 
certainly did. 

“The average increase in annual earnings of Sheaffer employees for the year 
1950 over 1939 was 150.4 percent. 

“Not only percentagewise are the wages up for that 12-year span. The total 
1950 Sheaffer payroll (wages, salaries and commissions) was $7,371,598 compared 
to $1,880,199.87 in 1939, 

“That’s more than 3% times as much as the company paid out in 1939. 

“So: The materials cost is up, the cost of help is up, the cost of maintenance, 
coal, etc., is up, and certainly the cost of taxes is up. 
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“But Sheaffer pens still are selling from $3.75 to $100, at almost exactly the 
same prices in the same general categories as in 1939. 

“And they are cdlefinitely better pens, all down the line— 

“The following advertisement, published in October 1949, tells the story— 
and the price on this autograph pen is still the same today as it was in 1939, and 
in 1949.” . 
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Whether you are spending...‘5...‘10...or ‘20... Sheaffer's 
gives you more pen for your money than ever before! 


SHEAFFER'S — 
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“The Sheaffer Co. believes in profit sharing with its employees who man the 
ools of production, 

“First of all, the company pays hourly base wage rates that compare favorably 
with the best paid for comparable jobs by other companies in its area. 

‘‘Profit-sharing payments are made in addition to these regular wages. 

‘The record of these extra profit-sharing payments has been consistent and the 
sums substantial. 

“Approximately $9,082,994 in extra profit-sharing payments has been paid to 
the employees of the Sheaffer Co. since 1934. 
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‘And that’s not all—Sheaffer’s has established a substantial and popular profit- 
sharing trust fund (a pension-type plan) to which the company, since 1942, has 
contributed $1,943,024. 

“But how about that equation? 

‘How is it possible to (@) more than double your costs of materials; (6) more 
than double your payments to individuals for their services; (c) quadruple your 
total payroll output: (d) pay out twice as much in taxes, and (¢) keep on making 
a profit—without raising prices? 

“The answer has three parts: 

“(1) The dynamie force put into Sheaffer’s operations by men and women who 
work hard and effectively, knowing that their extra efforts pay off. 

(2) Expansion of the market for Sheaffer pens through effective sales effori 
and advertising. 

(3) An aggressive policy of exploring every opportunity that exists for making 
production more efficient: Cutting production cost, reducing waste, improving 
quality. 

‘““Many people are unaware of this, because it is easy to assume that pens are 
simply ‘batted cut’ by the thousands on automatic machinery. But— 

“To make just the ‘feed section’ of a top-line Sheaffer pen—that comb-like 
hard rubber part that lies under the pen point—requires 27 separate grinding, 
grooving, boring and reaming operations. Twelve men and women and 13 
ingenious machines are involved just in producing that small but important part. 

‘All told, about 320 different operations are required in the making and assem- 
bling of a fine Sheaffer fountain pen. 

“Yet the blending of hand craftsmanship and mass production is such that 
the very finest fountain pen you can buy—a Sheaffer—is within the buying 
power of every American family. 

*‘That’s not true of the best watch, the best automobile, the best fur coat, or 
a lot of other things people would like to own. 

“The record you have been reading could not have been set without the help 
of thousands of retail merchants in every community in the United States. 

“But they have profited too. 

“In the year just ended, the gross profit on sales enjoved by the retail dealers 
selling Sheaffer’s products amounted to nearly $20,000,000. 

“Over the period since 1939, this figure has grown from $54 million. 

“‘Sheaffer’s owes much of its growth to the skill and services of these dealers, 
and Sheaffer’s can also feel that it has contributed in no small way to the business 
success of these thousands of merchants—and to the good will which they enjoy 
in their day-to-day dealings with the American people. 

‘The accomplishment of the W. A. Sheaffer Pen Co. is not set forth here simply 
because it is an extraordinary one. 

“Tt is related because—though the story has been outstanding—it is typical 
of cases where American enterprise has harnessed the forces at work in the free 


“Certainly this is not to imply that businesses in general—even in the U.S. A. 
should be able to duplicate—in every detail—this performance. 

“That would depend upon what kind of products they make, whether their 
manufacturing methods lend themselves to constant improvement, whether 
their markets can be constantly broadened, and many other factors. 

“What stands in the way of its continuing to happen? 

“Two things mainly: 1. Entrenched bureaucracy’s growing power to dictate 
the operations of the American business system; 2. Continuing excesses of the 
graduated income tax. 

“Remember: The enterprise pictured here is one that was started 38 years 
ago—one that was able to take root and grow in a healthful economic climate. 

‘In the last few vears the rewards for a winning performance have been whittled 
down so drastically that the typically American urge to excel, to create a new 
business, to build a real career, has been seriously weakened. 

“Let’s make sure it will always be worth the effort to be a winner in America.” 


FAIR TRADE PROMOTES COMPETITION 


Louis D. Brandeis, later appointed as Associate Justice of the United States 
Supreme Court, stated in an address: 

‘The Sherman law seeks to protect men in the right freely to complete, and to 
prevent practices which must result in suppressing competition. It seeks to 
preserve to the individual both the opportunity and the incentive to create. It 
seeks to encourage individual effort. The right of an individual manufacturer 
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in a competitive business to market his goods in his own way, by fixing, if he 
desires, the selling price to the consumer—is in entire harmony with the under- 
lving principle of the Sherman law.” § 

" H. R. 6367, as well as the Miller-Tydings Act and all State fair-trade statutes, 
prohibits collusive price fixing. 

Instances of the abuse of fair trade by illegal and collusive priee fixing are rare. 
Appropriate remedies are in the hands of governmental agencies in the event of 
illegal conduct. 

For example, the United States Supreme Court ruled that a conspiracy to 
compel price maintenance in interstate commerce violates the Sherman Act when 
retailers and wholesalers join to compel manufacturers to fair trade in a State.® 

In Ohio an agreement made with retailers by substantially all the cigarette 
jobbers of the State, establishing the retail prices of practically all brands of cigar- 
ettes sold in Ohio, was held by that State’s highest court to be in effect a horizontal 
contract between such jobbers, and therefore not authorized by the Ohio Fair 
Trade Act. The Court ruled such agreements illegal and void.'® 
Vertical price maintenance and horizontal price fixing 

Fair trade acts permit only vertical resale price maintenance contracts. Hori- 
zontal contracts are illegal and void under the fair trade acts. 

Horizontal price fixing is the fixing of prices by parties normally in competition 
with each other, such as a group of producers or a group of resellers. Horizontal 
price fixing leads to evil results, inasmuch as the normal forees of fair-trade 
competition, which would force the reduction of excessive prices, would be elimi- 
nated by a horizontal combination. 

Vertical price maintenance is all that the fair trade laws permit. Under vertical 
price maintenance minimum prices are established by contract between parties 
who do not compete with each other; that is the owner of the trade-mark or trade 
name on the one hand, and the resellers—wholesale or retail—of commodities 
bearing such trade-mark or trade name on the other hand. 

Justice Ellis of the Supreme Court of Washington very clearly explained the 
difference between vertical price maintenance and horizontal price fixing in the 
ease of Fisher Flouring Mills Co. v. Swanson (137 Pac. 144). Justice Elis wrote: 

“A single question is presented: Has a manufacturer, who has given a reputa- 
tion to particular goods which he creates, the right to fix in his contract of sale 
to retailers a reasonable minimum price at which those goods shall be sold to 
consumers? * * * 

“The public interest can only be secured by a prohibition of all contracts having 
a tendency to create or foster monoploy by a control of any given market. * * #* 
A contract or combination creating a general—that is to say, complete—restraint 
or restriction, however slight, within a given market, is essentially invalid be- 
cause it must either result from, or tend to produce a monopoly. Under an 
economic system founded upon competition, all or a controlling restriction—that 
is, every restriction covering all or a controlling fraction of a given commodityv—is 
essentially unreasonable. * * * 

“But it does not follow that every contract restraining competition as to an 
insignificant part of the total of a given commodity in a given market in any degree 
is obnoxious to public policev. * * * It is manifest that a restriction of com- 
petition between the owners of an insignificant part of the entire supply of a given 
commodity in a given community could not create a monopoly nor injuriously 
affect the public. * * * In the absence of a monopoly, either actual or 
potential, as above defined, a contract fixing retail prices to the consumer cannot 
have an effect appreciably inimical to the publie interest because it cannot fix 
prices at an unreasonably high figure without defeating its own purpose by either 

ignally failing to maintain the fixed price, or putting the individual manufacturer 
out of business. In either case it fails to restrict competition 

‘“Kither the consumers will not buy the product at the price fixed, or, if they do, 
the high price will stimulate competition in production and the price will inevitably 
fall. The given manufacturer will thus be compelled to accept one or the other 
alternative. He must either fix the price to cover only a reasonable profit, or he 
must retire from business, and this for the simple reason that, in the absence of a 
monopoly either actual or potential, of the entire supply, the natural conditions 
of trade will defeat any attempted restriction of competition. * * * 


* Statement by Louis D. Brandeis, in an address before National Association of Advertising Managers, 
New York, May 14, 1913, 
* United States v. Frankfort Distilleries et al, (324 U.S. 298). 
’ Rayess v. Lane Drug Co. (35 N. EF. 2d 447). 
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‘Fixing the price on all brands of high-grade flour is a very different thing from 
fixing the price on one brand of high-grade flour. The one means destruction of 
all competition and of all incentive to increased excellence. The other means 
heightened competition and intensified incentive to increased excellence. It will 
not do to say that the manufacturer has no interest to protect by contract in the 
goods after he has sold them. They are personally indentified and morally 
guaranteed by the mark and his advertisement.” 


Free and open competition 


The trade-mark owner is not permitted to utilize fair trade unless his product 
is free and open competition with other commodities of the same general class. 

This requirement of free and open competition is strictly construed. For 
example, it was held by the courts that the only manufacturer of color photo- 
graphic film could not fair-trade that product although there were many manu- 
facturers of black-and-white film." 

Fair-traded products compete not only with other fair-traded products, but 
also with trade-marked products not fair-traded, with unbranded products, and 
with private-label products of the retailer. 


Consumer’s freedom of choice 


The consumer under fair trade has complete freedom of choice in the market 
place, both as to price and product. Price will vary, quality will vary, and 
value to the consumer will vary. 

For example, in the automatic electric-iron field, here are but a few of the 
products from which the consumer may choose. Some are fair-traded; some 
are not; and some bear the private label of the retailer. 


AUTOMATIC ELECTRIC IRON FIELD 


Product Manufacturer 


Westinghouse Adjust-O-Matic 1 D-723_._- ....-..---.| Westinghouse Electric Corp 

Sunbeam Ironmaster A-4 : Sunbeam Corp_-. 

Mary Proctor Champion model 989 Proctor Electric Co 

Hoover 015_- Hoover Co 

Sunbeam Ironmaster A-9 | Sunbeam Corp .... 

General Mills GM 1B General Mills, Ine : 
General Electric 129F23____- General Electric Co-__........-- 
American Beauty 79-AB Amer. Elec. Heater Co 

General Flectric 119F 26... _- i General Electric Co 

General Flectric 119F32__-__- do Seabee ie te 

Hoover 010 Hoover Co____-.-- 

American Beauty 33-AB_. i : Ge Amer. Elec. Heater Co 

Sears Kenmore catalog No. 34K6240 dan Ce ane ry ee 
Westinghouse Adjust-O-Matic 1 D-505 Westinghouse Electric Corp--._- 
Westinghouse LPC-941 a Soe eseaetoos 

K. M. Copper-Magic 19-510A Knapp-Monarch Co.............-.- 

K. M. Speed Iron 19-508 : cs aa sh tdhdataiia ne 

Aldens catalog No. 3852651 Aldens_. 

Aldens catalog No, 35B2654 do : 

O Arvin 2100_. ...| Arvin Industries, Inc 

Arvin 2300 ay ee 
Arvin 2200 eS 
Dominion 1004 ... Dominion Electric Corp 
Dominion 1005 a a No ted ae eS 
Mary Proctor Never-Lift 991 ., Proctor Electric Co... -- 
Sears Kenmore catalog No. 34K6244 : _.| Sears-Roebuck 

Son-C hief 334 ..| Son-Chief Electrics, Ine 
Universal Stroke-Sav R EA-1205_- ...--| Landers, Frary & Clark 
Wards catalog No. 86B2612_. : : Montgomery Ward. --.----- 
Wards catalog No. 86B2668- Bre 2 


ELECTRIC FOOD MIXER FIELD 


Hamilton Beach, model G__..- E = ate Hamilton Beach Co..._.......-.----.-} 
Sunbeam Mixmaster, model 9-__.- : eS, lS ere een 
Universal, mode] E A6205__ Landers, Frary & Clark. ............- 
Kitchen Aid, model 3B The Hobart Mfg. Co_. 
General Electric, Catalog No. 133M9_. ; General Electric Co 
Gilbert, type B29 A. C. Gilbert Co be id cdden net 
Westinghouse, catalog No. FM-81 ' Westinghouse Electric Corp.........--, 
Dormeyer, mode! 4200 : Dormeyer Corp_--- cated 
Kenmore, model 116 8238. Sears-Roebuck’'s catalog No. 34-08238_._! 
Wards, mode] 2058A : Seis Montgomery Ward’s catalog No. 86- 
2024. 


ut Eastman Kodak Company v. Federal Trade Commission ((1947) 158 F. 2d 592). 
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HAND CREAMS FIELD 











Product Manufacturer Price 

Per 

: ounce 
i Pacquins hand cream. . _-- ate Pacquin, Inc eed $0. 20 
s Sofskin Creme : Sofskin Co .28 
y DuBarry hand beauty cream Richard Hudnut "30 
Revion Aquamarine hand cream Revlon a ; 34 
Helena Rubinstein Herbal hand cream Helena Rubinstein, Inc. . 40 
5 Camellia (Emollient) hand cream Elizabeth Arden. - .78 
i Noxzema skin cream - . . -- Noxzema Chemical Co.... 12 
a Pond’s hand cream ; . Pond’s Extract Co___. : 19 


HAND LOTION FIELD 


Jergen’s lotion ; Andrew Jergen’s Co $0. 09 
: Hinds honey and almond fragrance cream. -._.. Lehn & Fink Prod. Corp. 10 
ie Trushay the beforehand lotion - - - --- Bristol-Myers Co .12 
* Tussy wind and weather lotion Lehn & Fink Prod. Corp 15 
Chen Yu hand lotion Chen Yu (Richard Hudnut) - . 24 
t Revion aquamarine lotion Revion 24 
Blue Grass hand lotion eis Elizabeth Arden -. zs . 38 
Helena Rubinstein Silk Velvet hand lotion . | Helena Rubinstein, Inc. ....-- oe . 20 


HS 
| 


Complete freedom of choice by the consumer as to product, price and quality 
; is indicated in the following tabulations from Consumer Reports 1952 Buying 
Guide Issue: 






; Number > 
Commodity of Price range | Page 
brands source 
P bicihciclcne talassaatteia - eabpdaiccenith ” ph sr ceaccaiecdl 
Cleansing creams 
j Cold creams 45 | $0.06 to $0.60 an ounce 113-115 
2 Emollient creams (for dry skins) 19 | $0.05 to $0.64 an ounce 115-116 
4 Liquefying creams (for oily skins) 17 | $0.07 to $0.60 an ounce 116 
Hand creams 8 | $0.12 to $0.78 an ounce 123 
Hand lotions &§ | $0.09 to $0.38 an ounce 123-124 
Face powders 5 | $0.10 to $0.23 an ounce 124-125 
Lipsticks 31 | $0.075 to $0.72 a gram : 125-127 
Powder, talcum and dusting . 57 | $0.024 an ounce to $1.08 129-132 
Sanitary pads, and tampons sanitary pads 15 | $0.24 to $1.63 a dozen 132 
Tampons . 6 | $0.25 to $0.45 a dozen 133 
Sunburn preventives 14 | $0.15 to $0.60 an ounce 135-136 
Toilet waters and colognes 

Floral Odors 22 | $0.30 to $1.88 an ounce 138-139 

Amber 7 | $0.58 to $1.95 an ounce 139 

Aldehydes (synthetic odor 2 | $0.75 to $1.88 an ounce 140 

Chypre-Crepe-De-Chine (florals with 4 | $1.05 to $3.00 an ounce 140 

fragrant resins). 

Miscellaneous 6 | $0.04 to $3.00 an ounce 140 
Household ammonia 48 | $0.045 to $0.46 an ounce 180-182 
Household bleaches 44 | $0.10 to $0.19 a quart 182-184 

+ Inks 

Permanent inks 20 | $0.04 to $0.25 an ounce 190-191 

Washable inks 12 | $0.04 to $0.125 an ounce 192 
Metal polishes 23 | $0.016 to $0.065 an ounce. 197-198 
Glass waxes as metal polishes 8 | $0.016 to $0,037 an ounce 198 
Paints, interior wall 13 | $3.05 to $4.25 a gallon 202-203 
Scouring powders 31 $0.08 to $0.17 a pound 211-212 
Synthetic detergents ; 33 | $0.11 to $0.65 a pound 214-215 
Irons 

Electric 26 | $5.66 to $14.95 each_. : 230-231 

Steam i 10 | $8.95 to $21.90 each 231 
Kitchen mixers : 12 | $21.00 to $99.50 each 233-234 
Knife sharpeners.._. ‘ 23 | $0.15 to $11.45 each 235-236 
Silverware: 

Plated ; . 18 | $27.50 for 52-piece setting to $69.75 for 253-25 

52-piece setting. 

Sterling... ; 58 | $20.82 for 1-place setting to $49.50 for 255-258 

1-place setting. 
Lighters: 

Pocket lighters . ‘ 31 | $0.69 to $20.00 each 

Table lighters__- : 19 | $3.95 to $33.00 each 
Pens ‘ 24 | $0.25 to $15.00 each 
Cameras : 15 | $39.95 to $269.50 each 
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Competition from private brands 

The private brand of the retailer provides vigorous competition for the manu- 
facturer’s brand. 

In the January 15, 1952, issue of Grey Matter, published by the Grey Advertis- 
ing Agency Inc., of New York City, the following evidence of the competitive 
position of private brands is presented:: 

1. The Atlantic & Pacific will do at least $300,000 of its $3-billion volume in 
controlled brands; 

2. Sears turned in a 1951 volume of close to $2.4 billions. Well over $2.2 
billions of that volume will be accounted for by the 44 Sears brands; 

3. Affiliated retailers will move well over $1 billion of Armaid and other 
brands through its member stores; 

4. Maey’s reports that over 75 percent of its television volume is done on its 
own brands; 

5. In the candy field, the controlled and advertised brands of the chains prob- 
ably outsell the nationally advertised manufacturer’s brands; 

6. Three giant retailers sell over 25 percent of the country’s total bedsheet 
volume. They are: Sears, Ward, Penney. All three feature their own brands in 
bedsheets. 

7. Twenty huge retailers are taking in, exclusively on their own brands, roughly 
$1 out of every $15 spent by the public in the categories in which at least 75 percent 
of manufacturers who advertise nationally operate. (See reference K.) 


Increase in number of manufacturers 

The Miller-Tydings Act, far from restraining competition on the manufacturer's 
level, has promoted competition in the fields in which “fair trade’’ is prevalent, 
thereby giving the consumer a greater freedom of choice as to product, price, and 
quality. This is shown by the following statistics from the Census of Manufac- 
tures: 


Industry 


Drugs and medicine 

Photographic equipment 

Watches and clocks___- 

Silverware and plated ware_- J 
Tobacco pipes (and cigarette holders)_._. 
Cigars__. 

Wines and brandy 

Distilled liquors except brandy 

Pens and mechanical pencils (and points 
Toilet preparations i 
Cutlery, hand tools, and hardware 


Perfumes, cosmetics, and other toilet preparations 


Increase in number of retailers 


The Miller-Tydings Act has benefited small business. It has encouraged the 
growth of retail outlets, thereby aiding the consumer, This is shown by the 
following statistics from the Census of Business: 


1989 


Household-appliance stores 18, 002 
Hardware stores 29, 147 
Liquor stores 19, 136 
Jewelry stores 14, 559 
Book stores 2. 845 
Sporting-goods stores 2, 605 
Camera, photographic-supply stores , 112 
Office, store machine, and equipment dealers ‘ 3, 600 
Stationery stores 5, 036 
Variety stores 16, 946 
Department stores 4, 074 
Dry-goods, general-merchandise stores 29, 247 
Drug and proprietary stores 57, 903 
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Fair-trade prices are sensitive to market place 

The fair-traded product carries alone the responsibility for its value with 
relation to its retail price. If that value is not competitive, the manufacturer is 
forced to reduce his price or improve his quality—to maintain and increase his 
sales volume. 

A manufacturer’s own self-interest deters him from setting his fair-trade price too 
high. No manufacturer dares run the risk of letting his prices get out of line. 
He knows that, if he did, his competitors would soon put him out of business. 

Competition in trade-marketed products is far more severe than in any other 
class of goods. The manufacturer of branded products knows that, quality 
considered, a fair price is the most potent factor in building and holding his market. 

A manufacturer of a competitive branded product makes his own decision 
whether to fair-trade. He fair-trades for a number of reasons: viz, to safeguard 
his good will symbolized by his trade-mark, to expand his distribution, and to gain 
more sales. 

In operation, fair trade is flexible. Not only may the manufacturer place his 
product under fair trade depending on his own voluntary decision, but he may 
remove the product from fair trade at his will. He may increase or decrease his 
price to meet competitive market conditions. He may provide seasonal clearance 
sales or combination sales, so long as all resellers are uniformly affected. 

The Southern California Grocers Journal publishes, in each issue, prices of both 
fair-traded and non-fair-traded products. 

The issues of May 5, 1950, and May 6, 1949, were checked to determine the 
flexibility of fair trade. (See reference L.) 

Findings follow: 


Total products fair-t raded in 1949 158 
lotal products fair-traded in 1950 173 
Number of price increases in 1950 13 
Number of price decreases in 1950__ _ 2] 
Removed from fair trade in 1950 is 
Added to fair trade in 1950 26 


Tough competition under fair trade 

Tide Magazine comments: “The rivalry between Parker and Sheaffer (both 
fair-trading manufacturers) has long been such that the pen-trade jokes it’s a 
good thing the Mississippi safely separates Janesville (approximately 90 miles 
northwest of Chicago) and the Sheaffer headquarters in Fort Madison (about 200 
miles farther west in lowa.’’ ” 

Fair-trade statutes contain no magic that softens competition. Instead fair 
trade intensifies it at the real source of all competition—at the manufacturer’s 
level—where broad responsibility to the public is centered, and where the value of 
large investments in manufacturing facilities depends upon the competitive values 
offered to the publie in the product. 

Advertising Age has editorialized that “in the consumer-goods field particularly, 
competition between brands and products has never been so savage and so swift 
in its effects.” 

“There was a time-——not many vears ago—when a bad guess, or promotional 
coasting, or poor distribution or pricing methods, could be endured by a company 


in strong position without serious long-term effect It was possible for a good 
product to ‘coast’ for vears before anything serious happened to it. 
“But no longer. There has never been so ‘fast’ a market in all history. To- 


day’s darling product can become tomorrow’s ‘dog’ almost in the twinkling of an 
eye. Examples abound on every hand. The figures indicate, for example, that 
Tide, P. & G.’s new entry in the packaged soap field, has come from nowhere to 
undisputed top position in the field in about 2 vears, during which it has hurt 
every other product, including P. & G.’s own packaged cleansers. 

“Packaged vitamins moved into a commanding position overnight, and then 
moved out again so quickly that a score of manufacturers who one day thought 
they had a handsome new profit maker, woke up the verv next day to discover 
they had a very large, and very costly white elephant on their hands, Anti- 
histamines and ammoniated dentifrices, within recent months, have gone a long 
Way to create chaos in the cold-remedy and dentifrice fields, with long-term resuits 
whieh cannot vet be assessed. Toni almost single-handedly has changed the 
whole complexion of the beautv shop business, and even now there are vague 


' Tide Magazine, December 2, 1949. 
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indications that changes in women’s hair styling may have a serious effect upon 
the growth potentials of the home permanent wave, including Toni. 

“The fact is—and it is a most significant fact—that in the consumer-goods field 
particularly, competition between brands and products has never been so savage 
and so swift in its effects. In most lines, it is no longer possible to coast, to take 
things easy for a while, to wait out a trend. 

“‘Ageressive forward action, applied promptly and efficiently, is essential to 
maintaining position in a market where change is the one thing that’s sure. Once 
a merchandiser was able to sit on his hands occasionally and watch the parade go 
by, confident thet when he regained his strength he could catch up with the 
paraders. But now the paraders are racing by in jet-propelled vehicles.”’ 8 

Fair trade cannot help the manufacturer with noncompetitive prices with 
relation to value. Rather, fair trade will hasten that manufacturer’s com- 
mercial suicide. 


PRODUCTION WORKERS INCREASED UNDER MILLER-TYDINGS ACT 


The Miller-Tydings Act has benefited the economy by contributing to the 
increase in employment of production workers in the industries in which fair 
trade is prevalent. This is shown by the following statistics from the Census of 
Manufactures: 








| Number of produc- 


tion workers (av- 


Number of produc- 
tion workers (av- 


Industry 


erage for the year) 


Industry 


erage for the year) 


| 


.803 || Distilled liquors, except | 
16, 434 : (| brandy 6, 628 
Watches and clocks 17, 335 Pens and mechanical pencils__| 4, 463 
Silverware and plated ware_- 13, 166 | Toilet preparations | 10,363 
Tobacco pipes 2, 481 , Cutlery, handtools and hard- | 
Cigars 75, 175 
Wines and brandy 


Drugs and medicine -. .-_...-- 
Photographic equipment. --_-- 


50, 897 | 7, S ware 


FAIR TRADE PREVENTS CUT-PRICE SPIRAL AND “QUALITY SQUEEZE” 


This committee may well ask, ‘‘How does selling a product at a loss hurt the 
good will of the manufacturer? Why should the manufacturer kick if more sales 
of his product are being made because of lure prices?” 

The answer is that it just does not work out that way. 
and H.) 

Often from 80 to 90 percent or more of @ manufacturer’s total sales come from 
the straightforward smaller retailer who understandably discontinues the active 
sale of the favored product—and puts a competitive product out in front—when 
the favored product is advertised in the area as a store-traffic lure. Thus, the 
manufacturer's total sales go down and production costs go up as overhead expense 
must be piled up on lowered volume. Thus the cut-price spiral produces the 
“quality squeeze.”’ 

Predatory cut prices tend to sipral downwardly so long as there remains, within 
the community affected, sufficient good will for the trade-mark under attack to 
make it useful for lurist purposes of retail-trade diversion. Cut-price wars 
sometimes spiral the retail price of a popular product down to a mere fraction of 
its actual cost of manufacture. 

The cut-price ‘spiral produces diminishing retailer good will—and diminishing 
consumer sales—to create what has come to be known as the “quality squeeze.” 

The “quality squeeze’ results from compulsions upon the manufacturer to 
reduce his costs, so as to meet the demands of retail monopolists for still further 
reductions in their costs of acquisition, to support continuing downward spiraling 
of retail prices. 

The “quality squeeze’ created by the cut-price spiral of loss-leader competi- 
tion reduces the ‘“‘mileage’’ a consumer receives per unit of retail price. In that 
process the public suffers from what is, in effect an inverted form of concealed 
inflation. Unit prices may remain at low levels and may gravitate even lower— 
but values per unit of price go down much faster, under such conditions, than: do 


(See references G 


8 Advertising Age, January 1950, 
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prices. This is because it is the plus percentages of added prime costs of producing 
the item that vield to the public its greatest values per unit of sales price. Often 
by increasing the prime factory cost of an item by as much as 5 or 10 percent the 
value of the product to the consumer may be increased by 200 or 300 percent—or 
more. By the same token, an arbitrary reduction of as much as 5 or 10 percent 
in the prime factory cost of a product may readily reduce the value of that product 
to the consumer by half or more, without noticeably altering its appearance. 

Omitting the hardening operation on the wearing parts of the lowly can opener, 
for example, might reduce slightly its factory cost to meet relentless pressures of 
predatory competition—but would most certainly reduce its usefulness as a can 
opener to almost zero—without making any change in its appearance. 

As the ‘‘quality squeeze” continues, the consumer’s good will for the manu- 
facturer’s product is destroyed, and the once honored product may disappear from 
the marketing area affected. The lurist retailer who uses loss-leader principles 
to bait a bear trap for the consumer hurts everyone else, from manufacturer to 
consumer. 


MILLER-TYDINGS ACT RETARDS MONOPOLY OF DISTRIBUTION 


The Miller-Tydings Act retards monopoly of distribution by preventing the 
use of honored trade-marked products with well-known standards of value (quality 
and price) as loss leaders to build store traffic and destroy the competition afforded 
by the small merchants. 

There is but one goal of predatory price-cutting—to gain a monopoly of distri- 
bution in the area affected. The retail monopoly erects itself between the con- 
sumer and the sources of the things he must have for good living. Once en- 
trenched, the retail monopolist price-fixes, to suit his own notions of what profit 
he wants, every item the consumer must but in this store—the only exception 
having been fair-traded products. The would-be monopolist, of course, desires 
the repeal of fair trade laws so that the popularity of honored brand-name prod- 
ucts may be used, through noisily cut prices, to lure customers away from his 
smaller competitors. 

The Schwegmann decision loosened the reins on would-be monopolists. Six 
Justices of the Uuited States Supreme Court set in motion a devastating price 
war that has turned the eyes of small business and fair-trading manufacturers 
throughout the country to this committee and Congress for corrective and reme- 
dial legislation. This price war, as devastating as it was, mav have been only 
child’s play compared to that to come unless Congress acts. 

In the Annual! Report of the Select Committee on Smal! Business, United States 
Senate, January 21, 1952,'4 there is this significant excerpt: 

“It was estimated that 20,000 of the approximately 105,000 small retailers in 
the New York area would have been forced into bankruptcy if the price war had 
continued for 6 months.” 

Louis D. Brandeis, later Associate Justice of the United States Supreme Court, 
commented on the monopolistic aspects of price-cutting as follows: 

‘Americans should be under no illusions as to the value or effect of price cutting. 
It has been the most potent weapon of monopoly—a means of killing the small 
rival to which the great trusts have resorted most frequently. It is so simple, so 
effective. Far-seeing organized capital secures by this means the cooperation of 
the short-sighted unorganized consumer to his own undoing. Thoughtless or weak, 
he yields to the temptation of trifling immediate gain, and, selling his birthright 
for a mess of pottage, becomes himself an instrument of monopoly.” % 

The use of the loss-leader formula to gain monopoly of distribution is not 
theoretical. 

In civil action No. 70-313 in the United States District Court for the Southern 
District of New York, Sunbeam Corp. has brought suit against R. H. Macy & 
Co., Inc., charging violation of the Sherman Act. Sunbeam sets forth in its 
complaint the following: 

By slashing prices below wholesale cost and by other unfair and deceptive acts 
and practices Macy’s monopolized 56.2 percent of New York sales of Sunbeam s 
Mixmaster during the 10-week price war. 

Macy’s share of the Mixmaster market before the price war was approximately 
3.3 percent of the total New York City Mixmaster sales. 

_The percentage of Mixmaster business by Macy’s large competitors in New 
York City during the period was as follows: Gimbel Bros. 0.5 percent, Blooming- 








4 Rept. No. 1068, 82d Cong., 2d sess. 
8 Article in Harper’s Weekly, November 15, 1913. 
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dale Bros. 0.4 percent, Wanamaker’s 0.2 percent. The aggregate a of 
Mixmaster business by Gimbel’s, Macy’s, Bloomingdale’s, and Wanamaker’s 
was 4.4 percent. The balance of the business was by approximately 1,500 other 
Sunbeam retailers, large and small, mostly very small who are located in New 
York City. 

Gimbel Bros. during the 10-week period did 15.3 percent, Bloomingdale Bros. 
did 2.6 percent and Wanamaker’s which refused to participate in the price war, 
0 percent so that the aggregate of Gimbel Bros. (which met Macy’s challenge), 
Bloomingdale Bros. and Macy’s was 74.1 percent of the total Mixmaster business 
during the price war period. 

In Brooklyn, Macy’s price war challenge was met by Abraham «& Straus, Inc. 
Before the price war the percentage of Brooklyn Mixmaster business done by 
Abraham «& Straus, Inc. was 2.5 percent. 

The principal competitor in Brooklyn of Abraham & Straus, Inc. is Namm’s, 
whose average for this period was 0.2 percent, so that Abraham «& Straus, Inc. 
and Namm/’s together did 2.7 percent of the total Mixmaster business in Brooklyn 
prior to launching of the price war. 

During the price war the percentage of Brooklyn Mixmaster business done by 
Abraham & Straus, Inc. was 59.6 percent. 

During this period Namm’s percentage increased to 2.0 percent, so Abraham 
& Straus, Inc. and Namm’s together sold 61.6 percent of the Mixmasters sold 
in Brooklyn during the price war period, the balance being sold by the approxi- 
mately 600 Sunbeam retailers, large and small, but mostly small, located in 
Brooklyn. 

In civil action No. 31068 filed by Sunbeam Corp. v. Payless Drug Stores in the 
United States District Court for the Northern District of California, Southern 
Division, Sunbeam alleges that the percentage of total Mixmaster sales represented 
by sales of the Payless chain during the 7-week period prior to the defendants’ 
precipitation of the price war was as follows: 


City Percentage by defendants 


Oakland, Calif __ Ae ead ar _. Less than 1 percent. 
Sacramento, Calif : 4 Less than 2 percent. 
San Jose, Calif _ Less than 2 percent. 
Stockton, Calif_ Less than 1 percent. 
a AIIRP RINE RE ne ae eg bho umna wwe . Less than | percent. 
Salem, Oreg______ _....--- Less than 1 percent. 
Spokane, Wash__- : Less than 1 percent. 
Tacoma, Wash___ Less than 1 percent. 
Yakima, Wash Less than 1 percent. 


Sunbeam sets forth in its complaint the following: 

Measured against defendants’ sales in the nine cities mentioned over 98 percent 
of Mixmaster sales in said cities were made by the hundreds of independent retail 
dealers who regularly handle the Mixmaster upon the basis of the quality, 
reputation and good will of Sunbeam. The advertising and good will of Sunbeam 
attracted customers into the stores who purchased Mixmasters, relying upon the 
reputation of Sunbeam for producing goods of high and uniform quality. In 
those self-same communities, the operation of defendants’ chain stores was a 
negligible factor, so far as Sunbeam Mixmasters were concerned. 

The unlawful price-cutting of defendants enabled them to dominate and mono- 
polize markets in which they had not theretofore been a factor, at the expense of 
Sunbeam’s aecess to the national mass market in those communities upon which 
Sunbeam relies and at the expense of the retailers competing with defendants. 

The percentage of total Mixmaster sales represented by sales of the Payless 
chain during the 7-week period following the defendants’ precipitation of the price 
war was as follows: 

Percent 
Oakland, Calif - ge chee SA ae ane 36. 2 
Sacramento, Calif __. ae f : es % 26. 5 
San Jose, Calif ___- : sre eg ’ Fo S 50. 0 
Stockton, Calif___- Seid: “ Me : pee 44. 5 
NINE SRI tr eS ee ee, Pek ee le 14. 
Salem, Oreg_________ ree Sores y ee cies ‘ Y, 
Spokane, Wash 
Tacoma, Wash 
Yakima, Wash 
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MONOPOLY OF DISTRIBUTION A REAL THREAT TO THE CONSUMER 


The growing threat of monopoly of distribution is evidenced by the following: 

1. Approximately 90.4 percent of the 1,770,000 retail outlets employ five per- 
sons or less. These stores did only 45.8 percent of the total retail business. 

The stores employing six or more persons represented approximately only 
9.6 percent of the total number of retail stores, vet did approximately 54.2 percent 
of the total annual retail trade." 

2. Exactly 20 giant retailers will turn in, during 1951, a combined volume of 
some $18 billions. In the merchandise categories in which these 20 giants did 
at least $15 billions, total retail volume in 1951 will probably be about $75 billions. 
Thus, very roughly, these 20 huge retailers took into their tills $1 out of every $5 
spent by the public for these merchandise categories."” 

3. The director of Merchandising of Grey Advertising Agency, Inc., New York 
City, E. B. Weiss, points out in his recent book, Mass Marketing to the ‘‘400” 
Mass Retailers, that some 400 giant retailers do over half the Nation’s retail 
business in such major merchandise classifications as drug, food, variety, dry 
goods, and apparel. 

The vicious use of the loss-leader formula to build monopoly of distribution is 
spelled out in detail in recent suits filed by fair-trading manufacturers. 

To check the growing threat of monopoly of distribution, restoration of Fair 
Trade to its former effectiveness as a public servant is urgently needed. Fair 
Trade is one of the few weapons the consumer possesses to combat this ruthless 
form of monopoly. 


PRICE BEHAVIOR OF FAIR-TRADED PRODUCTS 


Information now before Congress substantiates that the prices of fair-traded 
products have risen considerably less than non-fair-traded products. Findings 
of a current study will be made available to this Committee on March 6. 

Opponents of fair trade frequently assert that prices in non-fair-trade areas are 
lower than in fair trade States. By what strange alchemy does it cost less to do 
business in Texas than it does in neighboring Arkansas, or to do business in the 
District of Columbia than in neighboring Maryland? 

If we assume that it takes a 40 percent mark-up in a certain industry for a 
retailer to make a 4 percent net profit, how can the aggregate of prices in the 
District of Columbia be lower than in Maryland, unless the ‘‘benevolent’”’ mer- 
chants of the Capitol are willing to make less profit? If prices on fair-traded 
articles are less in the District of Columbia than in Maryland, obviously there 
must be a good deal of price manipulation, with the fair-traded products being 
cheapened to pull in the crowds and the reduction in markup being compensated 
by high markups on other items. 

Dun & Bradstreet was asked by the Council if it could make a survey to de- 
termine the effect on the consumer’s pocketbook of fair-trade laws: 

Its answer: 

“Our position is that it is virtually impossible, through a survey, to establish 
the precise effect of fair-trade laws on the consumer’s pocketbook. As Mr. Idle- 
man points out, the first phase of the job—that of determining how much of the 
consumer’s dollar is spent for fair-traded items—is in itself a stupendous task. 
Even if it were feasible to complete that phase, it would mean little unless we 
could then establish what effect the pricing of fair-traded items has on the prices 
of non-fair-traded items. We see no way to do that.” 


FAIR TRADE DOES NOT PROTECT THE INEFFICIENT 


The inefficient reseller becomes a commercial failure just as quickly under fair 
trade as without it. The only type of competition restricted under Fair Trade 
is unfair competition, i. e., predatory competition involving the use of honored 
trade-marked products as loss-leader lures. Competition in fair-traded products 
is restricted only as to price. Competition between retailers remains—in service, 
sales promotion, salesmanship, and display advertising. 

Members of the loss-leader fraternity chant a sympathetic chord that fair 
trade prevents them from passing on to the consumer ‘savings’? made because 
of their greater efficiency. 





71 United States Statistical Abstract, 1950, table 1046, p. 893. 
' Grey Matter, a publication of Grey Advertising Agency, Inc., January 15, 1952 





146 RESALE PRICE FIXING 


The clever semantics employed by the loss-leader fraternity blind the housewife. 
“Bargains,” “savings,’’ ‘“economies’’—those three words appeal strongly to the 
frugal housewife. 

The housewife may not realize that the large store itself fixes the prices on 
products representing 90 percent or more of its dollar volume. She may not stop 
to think that the large store is free to give these products away, if it wishes to pass 
on its “‘savings’” to the consumer. 

But even more to the point are the studies compiled and published by the 
Graduate School of Business Administration of Harvard University and by Fli 
Lilly & Co. The average cost of doing business by the department store and 
the drug store is shown in the following table: 





| 1950 


Depart- Drug 
ment stores; stores 


Percent Percent 

DUOt Solan Sei ern BAe nis sins ccnnidsn bicndnnccidbescsnuiccsusancws 100 
Gross margin . 32. § 
Expenses: 

NI ee ek gas ee ee adeond s dgs eo ekbexnds cise e eke 

Real-estate costs 

Advertising - 

Taxes (except r 

Interest __. 

Supplies. 

Service purchased __- 

All other expense 


Net operating profit 
Net other income 





In New York City, Macy’s has frequently complained in its advertising that 
“fair trade’”’ gives the manufacturer “power to compel us to keep prices up.” 
Business Week, in the October 27, 1951, issue (see reference M), states: Tes 
even possible to conjecture that, had it not been for the price war, Macy’s might 
have turned in an even worse earnings (for 1951) report than it did.” 

Business Week comments: 

“The general feeling is that Macy’s is a victim of sheer size. At least, say the 
observers, this applies to the New York store, which accounts for over haif the 
corporation’s business. Its operations have become inefficient.”’ 

In the book entitled ‘‘Small Business: Its Place and Problems,”’ the author 
states “the evidence on costs and profits tends to the belief that in this respect 
the highest average efficiency is attained by the business of intermediate size 
rather than by the largest unit in the industry.”’ 


FAIR TRADE IS NOT PRICE FIXING 


Opponents of “fair trade’’ charge that it is price fixing. 

Justice Sutherland of the United States Supreme Court, in the Old Dearborn 
case, pointed out the untruthfulness of this semantic trick of ‘‘fair trade’’ oppon- 
ents. He said: 

“Tt is clear that this section does not attempt to fix prices, nor does it delegate 
such power to private persons. It permits the designated private persons to 
contract with respect thereto. It contains no element of compulsion but simply 
legalizes their acts, leaving them free to enter into the authorized contract or not 
as they may see fit.’’ 

Actually a manufacturer may establish resale prices in a number of ways. Price 
maintenance, for example, may be achieved by direct selling (operating his own 
retail stores, house-to-house selling, direct mail), or through agency contracts. 

However, ‘fair trade’’ has proved the most effective vehicle to bring products of 
greater value (price and quality) to the consumer when the economies of mass 
production are to be utilized. Only through “fair trade’ may the similar econ- 


18 Onerating results of department and specialty stores in 1950 by Professor Malcolm P. MeNair. 
1? Small Business: Its Place and Problems, by A. D. H. Kaplan, pp. 235-236, Committee for Economic 
Development Research Study, McGraw-Hill Book Co., Inc., 1948. 
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omies of mass distribution be utilized without exposing the product to predatory 
loss-leader competition. 

“Fair trade’’ also benefits the economy by giving the small manufacturer an 
effective way to compete with the large manufacturer. (See reference N.) The 
small manufacturer does not have the necessary financial outlay to gain effective 
distribution through a costly agency system or direct selling. 


Resellers fix prices 


It has been shown that ‘‘fair-traded’”’ products represent less than 10 percent of 
the dollar volume done by the large stores. The reseller himself establishes the 
retail price on the remaining 90 percent of his dollar volume. 


Government fixes prices 


Legislative bodies have often entrusted to agencies of government the right to 
fix prices. Bus, telephone, public utility, freight and passenger rates, and prices 
of agricultural and dairy commodities are examples. 


‘PAIR TRADE’? AND THE NONCONTRACTING RESELLER 


To understand the significance of the “nonsigner’”’ clause, these facts must be 
clearly understood: 

(a) No manufacturer is compelled to “fair trade.” 

(b) No retailer is compelled to handle the “‘fair-traded”’ product. 

(c) The retailer may remove the trade-mark and brand name and sell the 
product at any price he chooses provided he does not use the good will of the 
manufacturer. 

(d) The retailer may have a good-faith closing-out sale of the product at any 
time. 

A major objection raised by critics of ‘fair trade” is that a manufacturer’s 
contract with a retailer binds every other retailer in the State to abide by this 
contract, even though they have not signed the contract. 

There is only partial truth in this statement. The nonsigning retailer is bound 
only from knowingly and willfully selling below the “fair trade’? minimum price. 

A manufacturer owns the good will of his trade-mark or brand name. Justice 
Seawell of North Carolina Supreme Court said: ‘This good will is as much property 
as coal or pig iron or wheat, subject to credit, appraisal, taxation, purchase and 
sale, and is the most valuable asset of many businesses. But, unlike the tangi- 
bles mentioned, it is vulnerable to assault through the brand which symbolizes it, 
since it is built up principally through reputation and may be destroyed by its loss.” 

To protect this good will the legislatures of 45 States permit a manufacturer to 
enter voluntarily into a contract establishing a minimum price for the resale of his 
product. The manufacturer usually endeavors to obtain as many signed contracts 
as possible. But some retailers refuse to sign a contract even though the legis- 
latures and the courts recognize the right of the manufacturer to protect his 
property—namely, his good will. So, the legislatures in effect have said: ‘“‘It is 
true that no one is going to be forced to sign a contract, but a nonsigner will not 
be permitted to destroy property he does not own.” 

Therefore, a manufacturer gives legal notice (usually by registered mail) to all 
nonsigning retailers that a “fair trade’ contract has been signed establishing : 
minimum resale price. This notice does not apply to the manufacturer’s goods 
previously acquired by the nonsigning retailer, but it does apply to all future 
purchases. 

If the retailer does not wish to be bound, there is no law requiring him to pur- 
chase the product. But, if he does wish to handle the manufacturer’s product, he 
does so with his eyes open. It is his own voluntary act which binds him. 

Suppose a person bought a home with a restriction in the deed that he could not 
convert the property into a tavern. Even though he may not have known of the 
restriction when he purchased the property, he is bound by it. But under “‘fair 
trade”’ laws the retailer is not bound unless he purchases the goods with knowledge 
of the restriction. 

But why have such a provision in the statute? If the retailer refuses to sign a 
contract, why doesn’t the manufacturer simply refuse to sell him goods? Then 
there would be no reason for inclusion of the nonsigning clause in the statute, it is 
argued. 

The legislatures found it necessary to include a nonsigning provision because 
some nonsigning retailers who refused to sign “fair trade’’ contracts were notor- 
iously successful in obtaining the manufacturer's product even though every effort 
was exerted to keep them from doing so. 
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The impracticability of obtaining signed contracts with every dealer handling 
the manufacturer’s product is shown by the following: 

(a) Based op statisties included in “Statistical Abstract of the United States 
1951,” a total of 1,259,824 retail establishments normally stock a product such as 
aspirin. 

(b) A total of 1,201,889 retail establishments normally stock a product such as 
razor blades. 

The “fair trade” statutes declare that “willfully and knowingly” selling a 
product below the established minimum price is unfair competition. When the 
trade-marked or brand-name product is sold below the established price, the 
retailer is parasitically taking the property of the manufacturer, because his 
action, of necessity, weakens the good will of that trade-mark or brand name, 
Similarly all States have statutes against larceny. But none of the citizens are 
required to sign a contract that they will not steal. On the other hand, a manu- 
facturer may be injured more by the loss-leader selling of his product than if his 
safe were robbed. 

In summary, (a) the manufacturer enters into contracts with retailers establish- 
ing a minimum resale price of his product in order to protect his property right in 
the product’s trade-mark or brand name; (b) a nonsigning retailer, by his own 
voluntary act of purchasing the product, assents to the minimum resale price 
restriction; (c) the action a of nonsigning retailer in selling below the established 
retail price violates the Fair Trade Act because he has knowingly and willfully 
committed an act of unfair competition. 


REFERENCE A 


State Court DeEcISIONS SUSTAINING CONSTITUTIONALITY OF STATE Fatr TRADE 
STATUTES 


California: Max Factor & Co. et al. v. Kunsman (1936, 55 P. 2d 177, affirmed 
299 U.S. 198). Pyroil Sales Co., Ine. The Pep Boys, Manny, Moe & Jack of 
California, Inc. (1936, 55 P. 2d 194, ained 299 U. - 198). 

Connecticut: ears Wellcome & Co. (05 ots sath . ‘Inc. v. Johnson Wholesale 
Perfume Co., Inc. (1941, 24 A. 2d 841). 

Delaware: National Pressure Cooker Co. v. Klein (1948, 57 A. 2d 356). 

Ilinois: Seagram-Distillers Corporation v. Old Dearborn Distributing Co. (1936, 
2 N. E. 2d 940, affirmed 299 U. 8S. 183). Joseph Triner Corporation v. Carl W. 
McNeil (1936, 2 N. E. 2d 929, affirmed 299 U. 8. 183). 

Louisiana: Pe psodent Co. v. Krauss Co., Ltd. (1942, 9 So. 2d 303). 

Maryland: Goldsmith v. Mead Johnson '& Co. (1939, 7 A. 2d 176). 

Michigan: Weco Products Co. v. Sam’s Cut Rate, Inc., et al. (1941, 295 N. W. 
611). 

Mississippi: Sheaffer Pen Co. v. Barrett, et al. (1950, 45 So. 2d838). 

New Jersey: Johnson & Johnson et al. v. Weissbard et al. (1937, 191 A. 873, 
reversing 184 A. 783). 4 

New York: Bourjois Sales Corporation v. Dorfman (1937, 7 N. E. 2d 30). 

North Carolina: Eli Lilly & Co. v. Saunders (1939, 4 S. E. 2d 528). 

South Dakota: Miles Laboratories, Inc. v. Owl Drug Co. (1940, 295 N. W. 292). 

Tennessee: Frankfort Distillers Corp. v. Liberto et al. (1950, 230 8S. W. 2d 971). 

Washington: Sears et al. v. Western Thrift Stores of Olympia, Inc., et al. (1941, 
116 P. 2d 756). 

Wisconsin: Weco Products Co. v. Reed Drug Co. (1937, 274 N. W. 426). 


REFERENCE B 
[From column “Economics and Finance’? New York Times June 11, 1951. Reprinted by permission] 
‘THE Court AND THE ‘‘NONSIGNER’’ CLAUSE 
(By Edward H. Collins) 
‘An’ there ye have th’ decision, Hinnissy. * * * Some say 


it laves th’ flag up in th’ air an’ some say that’s where it laves th’ 
Constitution. * * * But there's wan thing I’m sure about.’ 
“What’s that?” asked Mr. He snnessy, 

‘That is,” said Mr. Dooley, ‘‘no matter whether th’ Constitution 
follows th’ flag or not, th’ Supreme Court follows th’ iliction re- 
turns.” 
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On May 21 the Supreme Court ruled that the fair-trade laws of 45 States were 
to all intents and purposes invalid so far as interstate commerce was concerned. 
This decision may not have “left the flag in the air,’’ but there can be no doubt 
that it left thousands of small-business men in the air. As to whether it “followed 
the election returns,” this much may be said: It showed a much closer affinity 
to the known political and economic views of the administration and its advisers 
than it did to judicial precedent and prevailing legal opinion. 

True, the decision of the Court turned, of necessity, on a point of constitution- 
ality. It ruled that the Miller-Tydings Act, whose ostensible purpose was to 
make the 45 State fair-trade laws applicable in interstate commerce, did not 
accomplish this because it did not immunize from the antitrust laws price agree- 
ments based on the so-called nonsigner clause. Standing by itself, moreover, 
the Court’s opinion has a certain plausibility. 

As it happens, however, the opinion can hardly be evaluated standing by itself. 
For one thing, Justice Frankfurter, speaking for a minority of three Justices, has 
taken the same facts and has written a dissenting opinion that is so devastating as 
to make the majority finding seem like little more than an ingenious, but super- 
ficial, piece of rationalization. Nor is that all. The majority opinion not only 
reverses the district court and the court of appeals in this case, but it is even in 
conflict with the legal opinion of the Justice Department, which has urged the 
repeal of the Miller-Tydings law on the theory that the latter did validate the 
nonsigner clause. It is a striking fact, also, that in only two cases involving 
Miller-Tydings since 1937 has it even been contended that the nonsigner clause 
did not come within the latter’s purview. In both cases the argument was 
rejected. 

How are we to explain the majestic isolation in which the Court stands on this 
issue? The evidence is fairly conclusive, in the view of this writer, that the 
arguments advanced against the legality of Miller-Tydings are essentially a 
compulsive manifestation of the Court’s hostility toward its economics—and 
especially the economies of the nonsigner clause. This evidence takes two forms. 

First, the net result of the tortured argument of the Court is that it arrives—as 
it has done with painful regularity in recent years—squarely in the economic 
camp of the Justice Department and the FTC where matters of monopoly and 
competition are at issue 

Second, there are the repeated derogatory references in the opinion to the non- 
signer clause as such. It is only on the afore-mentioned assumption that these 
gratuitous denunciations of the latter as ‘“‘coercive,’’ ‘“‘conspiratorial,’’ and a 
vehicle “whereby recalcitrants are dragged in by the heels’’ become explicable. 

In view of this stress on the nature of the nonsigner agreement, it seems both 
appropriate and desirable that two points in connection with this device should 
be made clear. The first is that the mechanism—considered apart from the anti- 
trust laws—has been upheld unanimously by the Supreme Court of the United 
States—the same Court that now finds it so repugnant when applied to interstate 
commerce. 

In 1936 the Court passed on the constitutionality of the fair-trade laws of 
California and I[]linois, and in so doing dealt specifically with the nonsigner pro- 
vision. Far from condemning the clause as a mere device for the fixing of prices, 
Justice Sutherland said, speaking for the entire Court: 

“(The nonsigner clause) does not deal with the restriction qua commodity, 
but with that restriction because the commodity is identified by the trade-mark, 
brand, or name of the producer. The essence of the statutory violation consists 
not in the bare disposition of the commodity, but in the forbidden use of the trade- 
mark. The primary aim * * * is to protect the property, namely, the 
good will, of the producer, which he owns. * * * (The nonsigner clause) 
does not prevent a purchaser of a commodity * * * from selling the com- 
modity alone at any price he pleases. It interferes only when he sells with the 
aid of the good will of the vendor * * * It proceeds on the theory that the 
sale of identified goods at less than the price fixed by the owner of the mark or 
brand is an assault upon the good will, and constitutes * * * unfair com- 
petition.’ 

One might assume from a reading of the majority opinion that the basic concept 
of the nonsigner clause was revolutionary, and that merely to recognize its es- 


sential nature was to reject it. Actually, it is to be found in numerous areas of 
the economy. To cite but one illustration, there is the device of the farm ‘“mar- 
keting quota,’’ which is invoked by the Government when a crop surplus is 
considered intolerably large. If a referendum reveals that two-thirds of the pro- 


ducers favor quotas, the rest must go along whether they like it or not {nd woe 
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betide the farmer who fails to cooperate. He is subject under the law to penalties 
ranging from the withholding of Government benefits to the punitive taxation of 
commodities produced on acreage land decreed by the Government to be “ex- 
cessive.” 

REFERENCE C 


EvoLuTIon OF TRADING 


(A statement by Louis D. Brandeis (later appointed Associate Justice of the 
United States Supreme Court) before the House Committee on Interstate and 
Foreign Commerce, January 9, 1915.) 


“Every transaction by which you sell an article involves a trade. The old 
idea of bargaining was that one man got the better of another. A good bargain 
meant a transaction by which one had gotten something for less than it was worth. 
And all the haggling you find in oriental countries, and which you find to a cer- 
tain extent in every country, merely means that one fellow is trying to get the 
better of another. Under those conditions a bargain is an equation of two un- 
known quantities. The extreme of such bargaining was found in the era of barter, 
when men did not have any fixed medium of exchange, where they traded one 
article for another. Each side had his article, neither knew what the other’s was 
worth, and they swapped. A great advance was made in the trade when money 
became the medium of exchange. Then you cut in half the uncertainties in bar- 
gaining. You knew what the money was worth, but you were still uncertain as 
to the whole value of the article purchased. We have become so accustomed to 
the fixed standard in money that trade is disrupted by any depreciation of the 
currency, or when as with irredeemable paper currency the value changes from 
day to day. Now, the tendency of development in trade is to eliminate uncer- 
tainties in value. 

“‘Many of you can remember when the one-price store was introduced. A. T. 
Stewart introduced this great advance. Then for the first time a man could go 
into any store with the reasonable assurance that he was not obliged to depend 
upon his own bargaining capacities; he would know that the hoodwinking would 
at least not be individual, for he could confidently say, ‘At all events, If I do not 
get value I at least get as much for my money as anybody else who buys a like 
article, and there is a good chance of my getting value, because the dealer who 
puts the price on this article knows that he probably couldn’t fool all the people, 
and perhaps won’t try to fool me.’ 

“Still there remained, in the one-price store, the doubt whether the article offer- 
ed was of good quality, because a paper of pins of different makes might be worth 
very different amounts. They may be good pins; they may be medium-quality 
pins, or they may be poor pins; and 10 cents may be cheap or dear for a paper of 
pins. But if I pay 10 cents for a paper of pins of a known make, I may know the 
quality I am getting whether the price is right or not. So the branded article 
came to be adopted, and the elements of uncertainty in trading were further re- 
duced. 

“The step fixing a standard price was the next step. The maker of a trade- 
marked article of recognized value concludes to establish his market by standard- 
izing the price. The uncertainties are shifted from the consumer to the maker, 
who assumes the chances of rise and fall in the cost of production. Thus the rise 
in the cost of wheat does not today affect the consumer of Shredded Wheat, and 
this is true likewise of many other branded food products, although the raw 
material has increased greatly in cost. Why was no change whatever made in 
the retail price of those articles? Not from humanitarian motive, but for the 
simple reason that it was so important to the manufacturer to have his known 
article remain of a known value that he was willing to bear the loss incident to 
the rise in the cost of his raw materials. 

‘In order that the public may be free buyers there must be removed from the 
mind of the potential customer the thought that probably at some other store he 
could get that same article for less money. Every time a doubt crosses the mind 
of the potential purchaser the chance of selling him is lessened; each doubt re- 
duces the percentage of possible sales and the value of the reputation built up by 
effort and expensive publicity. The thought that perhaps if one went to some 
other store or waited until the next day he could get an article 1 cent or 10 cents 
cheaper defeats many a sale.” 
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REFERENCE D 


[From Drug Trade News, New York City] 
PRIVATE BRAND THREAT 


It will be well to bear in mind that many great issues hang upon the outcome 
of our program to induce Congress to enact a court-proof versicn of the Miller- 
Tydings Act. There is, for instance, the matter of drug product integrity and 
the public-health menace which lurks in the breakdown of fair-trade observance. 
The dubious practice of private brands, substitution and other professional and 
economic ills seem sure to plague us again as fair-trade practices deteriorate and 
collapse. 

The health significance of this prespect was well emphasized in the presidential 
address of F. Royce Franzoni, Washington, D. C., before the annual ce *nvention 
of the Naticnal Asscciaticn of Beards of Pharmacy, recently held in Buffalo. 
The pertinent paragraphs read as fellows: 

“The recent Supreme Court decisivn on the ‘nonsigner’ clause is not an item 
which would ordinarily concern a State board of pharmacy; but some of its 
after effects may become of interest. 

“Should State fair trade laws be subjected to further attack and weakened, 
and should open price wars among the outlets fer drug products bring ‘private 
brand’ cr ‘private label’ merchandise on the drug shelves as a countermeasure 
to slashing of prices on naticnally advertised merchandise cf established quality, 
it behooves the State boards of pharmacy to inspect, analyze, and check ont ose 
private line drugs to insure that they meet the quality standards of recognized 
brands and the public is protected from misbranded, adulterated, or substandard 
drugs, or other eecnomic cheats.” 

Not only should this statement be a warning against the highly dubious 
character of many “private line” drug preducts, but it should stir interest in ways 
and means of protecting retail drug distributi n against a return of the “private 
brand” evil which beset retail pharmacy in the era of predatory competition 
which preceded fair trade. 

Naticnally advertised drug store merchandise is the most vital asset of retail 
pharmacy and the drug industry as a whole, and nothing should be permitted 
to impair its ferce and value. 

By every test, Mr. Franzoni’s warning is werthy of serious consideration by 
the responsible, bona fide members of the drug industry. 


REFERENCE E 
Loss-LEADER Price WarR 


1. Mr. Fred Lazarus, Jr., president of Federated Department Stores, Inc: 
“Merchants have been disturbed by the rise of prices since Korea” but ‘“‘the 
present price war only affect the price structure of a relatively small percentage 
of the items carried in a department store. 

“The current situation,”’ he said, ‘‘is actually a result of an attempt to lead the 
public into believing that prices in one store are generally lower than in other 
stores. This just isn’t so.” 

Describing briefly what actually happened last week, Mr. Lazarus said that the 
“general publicity suggested to the publie that prices were being cut right and 
left,’ whereas in reality “reductions represented only a comparative handful out 
of the hundreds of thousands of items normally carried. 

‘Retailers had hoped loss-leader selling was a relic of the past decades,” he 
said, “and would remain in the discard. For such selling is a destructive kind of 
merchandising. It hits tens of thousands of small retailers who perform a real 
service to their communities as distributors of the very merchandise being used 
as loss leaders. 

“It injures those unfortunate manufacturers who ultimately lose their market 
because their products are ‘footballed.’ The public knows that no store can stay 
in business and sell its merchandise below its cost, unless it subsidizes these loss- 
leader sales with profits from other merchandise. 

“If the manufacturer wants to protect his product and set the price, he must 
rise and fall by it. We may buy the product or not. We are against abuses of 
any kind. In our stores the number of items either fair traded or carrying a 
retail price suggestion is purely not more than 10 percent of all items carried in 
the store, which is about 350,000 to 400,000. 
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“The idea that one store will under sell all its competitors to the extent of 
6 percent is intolerable.” (Source: Retailing Daily, June 7, 1951). 

2. Edward Davidson, chairman of the board of Bloomingdale’s: It hasn’t taken 
long for retailers to realize that Macy’s had no intention of broad, general price- 
cutting, but merely picked a group of famous names and miscellaneous items for 
their publicity to give the impression that everything was now cheaper. (Source: 
New York Herald Tribune, June 3, 1951). 

3. Retailing Daily, June 4, 1951: The thousands of customers who came to 
housewears sections of New York stores to buy Toastmasters and Mixmasters 
last week stayed to buy a lot more, from can openers to sauce pans, and most of 
these at regular prices. 

“The electrics may have been phenomenal,” one (department store) buyer 
grinned, ““But you should have seen some of the garbage we were able to get 
rid of.’’ 

t. Business Week, June 9, 1951: A salient fact about the price cutting in New 
York is that almost all of it has been on fair-traded items. In other words, price 
cutting in New York has been largely a promotional deal. When people have 
been pulled into the stores on the strength of bargains, they have bought a lot 
of other things, too. Dollar volume in the combatting stores has shot up fan- 
tastically. 

5. Time Magazine, June 11, 1951: The buying craze spread to items whose, 
prices were not cut; housewives felt they had “‘saved’’ so much on loss leaders 
they spent freely on everything. Sales of women’s shoes and muslin sheets were 
200 percent above normal at Macy’s. Storewide volume in Gimbel’s and Abraham 
& Straus jumped 40 and 50 percent. 

6. Retailing Daily, June 5, 1951: Macy’s used its price cuts on fair-traded mer- 
chandise to pick up business sharply throughout the whole section. Mixers 
were offered near moth goods and picnic goods sections, helping action there 
while the special location of irons and broilers near garden goods also had many 
more customers exposed to lawn mowers than normal. 

7. New York Herald Tribune, June 3, 1951: The popularity of the various 
“loss leaders’ served yesterday to draw crowds into all parts of the stores and 
not merely those departments where the comparatively few cut-rate goods were 
displayed. The ‘‘loss leaders’’ were the items being sold at or near cost. 

8. Business Week, June 9, 1951: In New York the “‘price war” promptly pushed 
department store sales up 25 percent over the same week a year ago. And it 
wasn't only fair traded goods that moved over the counter. Once you get people 
in the mood to buy, everything doesn’t have to go at bargain prices. 

%. Louis Broido, executive vice president of Gimbel’s: The present price war 
on a limited number of items is purely the result of one store’s effort to maintain 
a claim of a so-called ‘‘underselling price policy.’’ This policy as every one knows 
is impossible of fulfillment. 

However, claims for it continue to be made. The Supreme Court decision gave 
opportunity to again impress upon the public this misleading claim. The war 
is a result of an effort to make a showing on a limited number of items sold even 
at a loss so as to obscure from the public mind the fact that every day in many 
other stores hundreds of thousands of items of merchandise are continuously sold 
at prices as low or lower. 

The plain fact is that in a free economy like ours nobody can continuously 
undersell everybody else on everything by 6 percent or 60 percent while rendering 
equivalent services, and anyone who claims he can or does is doing something 
which every thinking person knows just isn’t true. (Source: New York Herald 
Tribune, June 3, 1951). 

10. The St. Louis Better Business Bureau study: ‘‘All Better Business Bureaus 
throughout the country have consistently and steadfastly opposed any general 
underselling claims by merchants because of the belief that it is impossible for 
any advertiser to have complete and accurate knowledge of the prices charged 
momentarily by all competitors on thousands of items. Therefore, we have never 
believed that such claims are possible of complete fulfillment.’”’ (Source: Retail- 
ing Daily, June 11, 1951.) 

11. In St. Louis, Mo. (a non-fair trade area), one retailer noisily advertised 
‘Lowest prices in town,”’ “Our prices always mean the best values,” ‘“‘We’ve got 
what vou want and we sell it for less.””. The St. Louis Better Business Bureau 
made a study of this store’s prices. It found: 

(a) The advertiser was undersold on 14 out of 21 advertised and 35 out of 54 
nonadvertised items—undersold on a total of 49 out of 75 items. 
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(b) Where neither the advertiser nor any competitor was able to undersell, the 
advertiser’s lowest price was equaled on 4 advertised and on 15 nonadvertised 
items—equaled on a total of 19 items. 

(c) Undersold or equaled on 68 out of 75 items, this advertiser actually under- 
sold competitors on only 7 out of 75 items. 

The St. Louis Better Business Bureau commented: ‘‘But remember one 
thing—the results would have been similar no matter whose advertising and prices 
might have been used as the basis of comparison. * * #* 

“We are convinced, and we believe this bulletin will convince vou, that general 
underselling is impossible.”’ 


‘ 
: 
4 


REFERENCE F 





In THE UNrrep Srates District Court FoR THE NORTHERN DIstRICT OF 
CALIFORNIA, SOUTHERN Division 


‘ Civil action No. 31068 
SuNBEAM CORPORATION, PLAINTIFF, v. PAYLESS DruG Sror#s ET AL., DEFENDANTS 


Herman T. Van Mell, Esq., Chicago, Ill.; Landels & Weigel, Stanley A. Weigel, 
Esq., San Francisco, Calif., Attorneys for Plaintiff. Original filed November 30, 
1951, Clerk, United States District Court, San Francisco. 


¥ 
: APFIDAVIT OF CHARLES L. Moore IN Suprort or TEMPORARY RESTRAINING 
: ORDER AND MOTION FOR PRELIMINARY INJUNCTION 
iy 
: STaTE OF CALIFORNIA, 
City and County of San Francisco, ss: 
d Charles L. Moore, being first duly sworn, deposes and says: 
t I am of legal age. I reside at 1500 Mirasol Drive, San Marino, Calif. I am 
the western sales manager of Sunbeam Corp. I have served in this position for 4 
years. I have been employed by Sunbeam Corp. since February 15, 1934. 
On or about November 19, 1951, I addressed letters to Sunbeam retailers in the 
cities of Oakland, Sacramento, San Jose, and Stockton, Calif.; Klamath Falls and 
Salem, Oreg.; and Spokane, Tacoma, and Yakima, Wash. Each of these letters 
was in the form of the exhibits attached to this affidavit. The exhibits attached 
to this affidavit are photostatic, photographic or other completely accurate repro- 
ductions of responses made by such retailers. While the exhibits do not purport 
to encompass all Sunbeam retailers in all or any one of said cities, they do com- 
prise, without exception, all the responses received to date and do represent a fair, 
typical and accurate cross section of Sunbeam retailers in each and all of said cities. 
} I have compiled the answers provided through the exhibits, the originals of 
| 3 which I hold, with the following results: 
: 1. The average number of years during which the responding retailers have 
| - handled Sunbeam appliances has been 10.8. 
x 2. All of the responding retailers declared that at least 40 percent of their total 


annual sales volume of Sunbeam appliances in all normal years was done during 
the Christmas buying season. 

3. The average total number of Sunbeam Mixmasters sold by the responding 
retailers during the period from June 1, 1950, to December 31, 1950, was 23.6. 

4. The average number of Sunbeam Mixmasters sold by the responding retailers 
during the cerresponding period in 1951, since Payless started advertising cut 
prices in the respective cities of the respective responding retailers was 3.6. 

5. The average total number of Sunbeam Mixmasters expected to be sold by 
each of the responding Sunbeam retailers during the current (1951) Christmas 
season if Payless continues to cut prices on Sunbeam appliances in the same man- 
ner as it was doing at the time of the responding retailers’ answers is 2.0. 

6. The average total number of Sunbeam Mixmasters expected to be sold by 
| ‘ each of the responding Sunbeam retailers during the current (1951) Christmas 
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season if Payless stops cutting prices on Sunbeam appliances is 12.1. 

7. All retailers, with but a single exception, responded that the figures given 
with respect to the Mixmaster are proportionate with their actual sales of other 
Sunbeam appliances for the various periods mentioned. 

8. The average cost of doing business at a profit in the responding retailers’ 
small appliance lines is 34.1 cents out of each dollar of retail sales price. 

9. All retailers responded that if Payless continves to cut prices as it was doing 
at the time of the responses, it weuld not be possible for them to continue to sell 
Sunbeam appliances without violating their respective Sunbeam retailer fair 
trade contracts. 
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10. All retailers responded that they could not sell Sunbeam appliances at the 
prices Payless advertises without losing money. 
11. The average number of employees of the responding retailers, counting the 
owner as one, is 3.0. 
12. The exact comments of those dealers who responded to item 12 of the exhibit 
are, for convenience, quoted in full as follows: 
“NOVEMBER 26, 1951, 


“T have not purchased a single mixer since Payless started cut price. We can- 
not make a profit at Payless prices and then cannot invest money in Sunbeam 


products. 
“T, A. DickmrRson.”’ 


“NOVEMBER 26, 1951. 


“Price cutting on Sunbeam appliances by the Payless drug has had a damaging 
effect on my business. During 1950 I was able to build up my business through 
‘live’ demonstrations. This entailed extra expense by serving coffee, doughnuts, 
and cookies, extra help, and newspaper advertising which was always offset by 
added sales through the holiday season. I feel that Payless is ‘cashing in’ on my 
hard work and promotional activity in the past. 

‘‘As a specific example I have had dozens of telephone calls asking if our Sun- 
beam prices are ‘Payless’ prices or a price we set on Sunbeam appliances. We 
explain that Sunbeam.appliances are fair-traded and that we could not break 
our contract by arriving at any other than the fair-traded price. We are often 
subject to insult and in addition never hear from the parties to consummate a sale. 


“MaxInE E. Roserts.”’ 


““NOVEMBER 27, 1951. 


“When Payless started to cut prices our sales in Sunbeam fell so radically 
that we felt we should drop the Sunbeam line completely but because we had 
good size inventory on hand we were forced to display this merchandise and by 
showing we were subjected to ridicule and after working hard for a long time to 
establish a good reputation we found it was rapidly being destroyed. 

“Payless is only a block from us and because of our reputation people would 
come in and shop us to see if the product was the same and then go and buy 
from them. A continuation of this sort of thing will force us from the small 
appliance business and because it is such a vital part of our store it would even- 
tually put us out of business entirely. 

“Sarrur APPLIANCE Co., 
“Srp STEIN.” 


“Owing to Payless cut prices in this city, we are losing customers not only on 
small appliances but also on our other merchandise, as the customer thinks 
because we do not sell our small appliances at the same price as Payless our other 
merchandise is correspondingly higher than other stores. For instance one good 
customer and next-door neighbor of a member of this firm, called and had us 
gift wrap and deliver a Sunbeam Coffeemaster; later he called and asked us to 
pick it up as he could get it for less at Payless. Other good customers and friends 
call and ask us, ‘Can we meet the prices Payless is offering?’ We cannot in our 
business; it would only be a matter of time doing so and we would no longer 
be able to operate. 

“T have been in the appliance business for 21 years and I have always felt fair 
and legitimate competition has helped our business grow to where it is today, 
but the kind of thing we are up against now will finally force this company and 
others of its size to disband. 

“Tt is a little hard for us to judge just how many small appliances we might 
have sold this year as last year we were out of the business district for several 
months on account of being burned out in the Ridpath Hotel fire. Now we are 
back in almost the same location as we were in for so many years and naturally 
our sales would be higher but we do not know how much. 

“V. J. Morris.” 


“During the height of the publicity on the ‘price war’ we felt it to be to our 
best interest to discontinue advertising and displaying Sunbeam merchandise, 
as too many customers were of the opinion we were gouging them when we 
wouldn’t meet Payless’ cut price. 

“ARTHUR RIELSHERT.” 
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“The general trend of customers coming in our store feel they should get a 
discount on major appliances due to the fact that price cutting on sma]! appliances 
has given them the idea or feeling that an enormous profit is being made in the 
appliance business as a whole, too, we have had many customers (after asking 
the price of Sunbeam appliances) walk out saying they could buy the same thing 
at Payless for much less. 

“OREN’s Rapio & E LeEctric.” 


“NOVEMBER 26,1951. 
“We feel that if Payless and other concerns continue the price cuts of Sunbeam 
appliances we as small business cannot afford to try to sell appliances at the list 
price and surely not at the cut prices. 
“Coox & Son, 
om. WwW. COOK.” 


“Our normal inventory on Sunbeam mixers at this period would be 18 to 24 
units; at present under these conditions we are holding inventory to 3 to 6 units. 
“TRVING FARBER.”’ 


“Tf the Payless Drug loss-leader sales are not eliminated we will have to go 
out of the traffic appliance business and resort only to repair and contracting. 
“Briaut Spot Execrric Co., 
“J. E. McCarry.” 


“We have on hand at present about 40 Sunbeam irons, 15 Mixmasters, 12 
Coffeemakers, and other Sunbeam appliances. Since these ads have been run 
by Payless it has stymied our Sunbeam appliance business. Our customers 
whom have dealt with us for years, think that we should compete with this price 
and when we don’t they think we are robbing them and damaging our reputation. 
We have had in the past a demonstrator for these products and did advertise 
these products but have had to do away. We have been in business 24 years in 
this city and are just one-half block from Payless and it sure has ruined our 
Sunbeam appliance business which we have pioneered for years, 

““BoNNETTS.” 


“Because we can’t meet Payless loss-leader prices on Sunbeam we lost the sale 
of a refrigerator and automatic washer to a customer who felt we were ‘too high’ 
because we insisted on selling a Mixmaster at full list price. 

“Customers who come in to compare our prices with Payless ads on Mixmaster 
walk out and think we are gouging them. 

“Tf we can’t get relief from Payless cut-price ads we’ll have to carry over heavy 
inventories of all traffic appliances. 

“Mrs. ADELE CENTONI, 
“Oakland, Calif.”’ 


“We cannot survive, competing with a price cutter, who uses national brand 
names—such as Sunbeam electric products, as bait to attract trade, on loss 
leaders. 

“J. W. Pearson.” 


“We have discontinued handling appliances until Payless stops cutting prices. 
“THe Hore Cuest.” 


‘““NOVEMBER 28, 1951. 


“We have taken all Sunbeam products off of our display shelves because we feel 
that it is impossible to move them under the present price-cutting practice, by 
Payless Drugs. 

“Frep FRICKE JEWELERS, 
““Frep FRICKE.” 


“The purchase and sale of Sunbeam appliances for the latter part of this year 
have been appreciably less than in previous years, This has been due directly to 
the bait advertisements of Payless Drug Co. 

_ “This company, which has invested little if any money or time, over the years, 
in the promotion and building of the Sunbeam business in this community is now 
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invading the business of those who have—and at the same time offer little or no 
business service to the customers. : 
“KE. T. SHorrock,” 


‘‘Lost sale to three close friends of Mixmaster because Payless Drugs cut prices 
$10 cheaper. We could not meet price without losing money and breaking Sun- 
beam contract. 

“WAKEFIELD & Sons, 
“Harotp WAKEFIELD,” 


“Due to Payless price cutting my inventory in Sunbeam mixers has been closed 
out. 
“Harry Hearn.” 
Further affiant sayeth not. 
CuarRLes L. Moore, 


Subseribed and sworn to before me this 29th day of November 1951. 
[SEAL] Auice E. Lowrtr, 


Notary Public in and for the City and County of San Francisco, State of 
California. 


REFERENCE G 


During the years Elkhart was particularly fortunate until the year 1930 in 
being free of cut-rate drug stores. In the years 1923-29, we had only one drug 
store in the city that ever put on a campaign of cutting prices. This particular 
store only cut prices as a sales inducement once a month. During the rest of 
the month he maintained uniform prices with the other drug stores. In other 
words, he never sold below the prices charged by other Elkhart druggists, 79 cents 
on a dollar item and 21 cents on 25-cent items, and our business gradually grew 
in Elkhart until the year 1930. 

To take an average year, in 1927 we sold in the city of Elkhart on direct orders 
to the small druggists a total of $1,543. Please bear this figure in mind. In 1928 
we had a slight increase to $1,624.50. In 1929 our sales went up to $1,702. 

Now in 1930, although our business in the entire United States showed an 
increase of 1116 percent, the decrease in the city of Elkhart amounted to $400. 
In that year a cut-rate drug store was started by one of the chains and in that 
year our sales were only $1,318. The previous year, 1929, you will recall our 
sales were $1,702. Now our sales for 1930 were $1,318, and in these sales were 
six direct orders from the cut-rate store of $600, and the direct orders from the 
other stores in town were a total of $600. The other $100 was made up on mis- 
cellaneous orders. 

During the entire year of 1930 this cut-rate store advertised our $1 product at 
54 cents and our 25-cent product for 19 cents, ete. The other stores in Elkhart 
did not enter into any competition with this cut-rate drug store because they 
thought this cut-rater would soon be out of business. This is what happened: 

The consumer—sold by our advertising—going into any 1 of the 14 inde- 
pendent stores in Elkhart, asking for Miles’ Nervine, the price would be 91 cents 
or 89 cents. The customer would invariably say, “I can get it at the cut-rate 
drug store for 69 cents.’’ The druggist would say, ‘I am sorry.”” He would not 
substitute as he had customers in his neighborhood and did ‘not at any time attempt 
to substitute. He shook his shoulders and the customer walked out and gave up 
the notion of satisfying his or her wants that day and we lost a sale. In other 
words, 25 percent of our business was lost in 1930 in Elkhart, although in the 
rest of the United States our business showed an increase that year of 11% percent. 

(Source: From address of Charles 8. Beardsley, chairman of the board, Miles 
ao at national convention of National Association of Retail Druggists. 
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REFERENCE H 


Denver, Couo., July 27, 1950. 


Mr. Sam ANDIE, : r ia 
The Keystone Co., New York, N. Y. 
Dear Mr. ANpiE: Probably New Jersey is your stamping ground, just as it 


A 
was when I was back East last fall. So I want to review a little what price 
cutting in the city of Newark has done to our Noreen sales. 

In Atlanta, Ga., our increase in Noreen sales in the first 5 months of 1950 
amounted to 55.2 percent over 1949. Right here in the Denver area where no 
additional employees were used and regular routine selling was done, our increase 
in the first five months of this vear amounted to 23.74 percent. Sales all over the 
United States increased this vear so it would only be reasonable to expect some 
increase in the city of Newark. 

Chain X? have three stores in which they cut the price of Noreen from the 
fair trade 50 cents to 438 cents. Chain Y! wrote that their chain had to cut 
prices to meet competition. Another druggist shopped at Chain X ! and sent us 
a 43-cent sales ticket on Noreen. You are better posted on how general the price 
cutting is there in Newark than we are. 

Chain X! never bought from us at all but only through the drug wholesale 
houses, so I do not know how much they purchased in 1949. 

We made up comparative figures for the early months of 1950 and found that 
Chain Y’s! purchases per month fell off 62 percent from their 1949 monthly 
average. Chain Z! fell off 45 percent this vear. Now the point arises when 
these chains fell off so enormously against the trend that they may have purchased 
through Newark wholesale houses. So we took the monthly average in 1950 on 
our sales to all firms in Newark, including wholesalers, and found that the drop-off 
was 6.5 percent from last year’s monthly average. When we add this 6.5 percent 
loss in sales in Newark to the normal Noreen selling increase everywhere else in 
the country, it means that the city of Newark dropped behind the procession by 
more than 30 percent. 

Now what does this loss caused by price cutting show in the over-all picture? 

First, the Newark women whose appearance would definitely be improved by 
the use of Noreen, used much less Rinse than they otherwise would have. Second, 
your ageney sales and our factory sales suffered by nearly one-third in volume loss. 

Cordially vours, 
NOREEN, INc., 
R. E. EKworr. 
REFERENCE I 


PERCENTAGE OF Fatrr-TRADING MANUFACTURERS IN EaAcu INDUSTRIAL 
CLASSIFICATION OF THE STANDARD ADVERTISING REGISTER 


The Standard Advertising Register lists over 11,842 manufacturers of nationally 
advertised brand-name products. 

Listed below are the number of manufacturers included by The Standard 
Advertising Register in 43 industrial classifications, and in an adjoining column 
is listed the number of manufacturers known by the American lair Trade Council 
to be fair-trading one or more products in that classification. 


1 Names of stores omitted. 
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Number of 
manufac- 
turers listed 
Industrial classification by stand- 
ard ad ver- 
tising reg- 


Number of | Percent of 
fair-trad- fair-trad- 
ing manu- | ing manu- 
facturers fucturers 


Heating 

Lighting 

Radio and television 

Furniture, floor covering, decorations and upholstery 

Hardware 

Household appliances 

House furnishings 

Cleansers 

Smokers’ requisites 

Flour and cereals 

Sweets 

Coffee and tea 

Food products 

Wines and liquors 

Beer, ale, and soft drinks 

Women’s clothing and furnishings 

Fancy goods and notions, etc 

‘Knit goods and underwear 

Men’s clothing and furnishings 

NG he ah aboeceebunteecteeadbbneaedina cebudon 
Jewelry, silverware, etc 

Toilet requisites 

Proprietary medicines, drugs, chemicals, etc 

Musical instruments, amusements, etc. ............-.-..-----.---..- 
Sporting goods 

Watercrsft, bicycles and motorcycles 

Games, toys, etc ; 

Publishers, engravers, etc 

Airplanes and accessories : 

IE ET I ooo eicctinencdcucekscneucmsanseecsenacnendsink 
RSLS ET Pe a ED 
Tires and tubes 

COBIAN CE BT IOUIIR 65 in ho kink deccte nhs teen didn cceewnes 
Ee CII iin i din crane dae anewate aie hdedhiie Beata! 
Building construction and material. ...............-....---.-----.-- 
Paints, varnishes and enamels 

I SI ao 6 Son ipinke amen ammaieauhainete 
Office equipment 
Is ah ae hig ten ible cmahhingn AAD ans 
Farm equipment. _. 

Seeds, plants and fertilizers 

LAve stock, poultry and supplies... .. ... 2. canseccaws cs cvdscccccocss | 
Miscellaneous. --- st 


Totals 43 | 
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REFERENCE J 
Extent oF Farr-TRADING 


1. Grocery Manufacturers of America, Inc.: 

New York, N. Y., February 12, 1952. 
AMERICAN Farin TRADE COUNCIL, 
Gary, Ind. 

GENTLEMEN: Referring again to your telegram of February 3, which I placed 
before the meeting of our board of directors last week: 

It was the expression of the Board, that inasmuch as the food and grocery 
industry has not availed itself of the fair-trade laws, except in very rare instances, 
therefore, it prefers to take no active interest in this matter. 

Cordially yours, 
Pau. 8. Wiis, President. 


2. Supermarket merchandising has found out what effect the recent Supreme 
Court decision had on the operation of supermarkets in the matter of grocery 
distribution. It was generally conceded that grocers wouldn’t be hurt much ina 
price war, because they stock a limited number of fair-trade items as drugs and 
cosmetics. 

The over-all average of fair-trade merchandise, as reported by 94 members of 4 
panel, was only 4.9 percent of their total volume. (Source: Grocers Journal, 
July 6, 1951.) 
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3. Manufacturers of food and kindred products known by the American Fair 
Trade Council to be fair-trading does not exceed 277. The Census of Manufac- 
tures of 1947 states that the total number of food and kindred-product manu- 
facturers is 39,933. 

4, “Only 3 or 4 hosiery manufacturers out of approximately 1,400 have operated 
under fair-trade laws.” (Statement of Reuben C. Ball, secretary, National 
Association Hosiery Manufacturers.) 

5. The majority of furnishings producers operate under a policy of suggested 
retail prices, and for the most part believe that the Supreme Court ruling on 
nonsigners under fair-trade practices will not in any way hamper the present 
relationship that exists between themselves and their accounts, according to a 
check of manufacturers. (Source: Daily News Record, New York City, May 
24, 1951.) 

6. It is emphasized that hardly a handful of clothing lines are fair-traded. 
These include Palm Beach, Haspel, Northcool, Clipper Craft, and Botany-Daroff, 
while in the L. Greif & Bro. line only the Nor-East summer suit line is fair-traded. 

Many of the better-known brand names in the clothing industry, such as Hart 
Schaffner & Marx, Fashion Park, Hickey-Freeman, Society Brand, Kuppenheimer, 
Timely, ete., are not fair-traded, though retail prices may be suggested and 
‘“protected.”’ (Source: Daily News Record, New York City, May 23, 1951.) 

7. Jay Bucknell, Inc., one of the few sportswear houses operating under the 
fair-trade laws, has made no decision yet as to its future operations in light of the 
Supreme Court ruling, according to Jess Unger of the firm. (Source: Daily News 
Record, New York City, May 23, 1951.) 

8. Invalidation of State fair-trade laws by the Supreme Court will have little 
effect on cotton textile products, since the number sold under such regulations is 
infinitesimal. Buyers for retail stores, as well as manufacturers featuring branded 
lines and products which are merchandised under suggested retail prices, feel that 
this method of operation would continue as the general practice in controlling 
resale quotations. (Source: Daily News Record, New York City, May 23, 1951.) 

9. General practice in the corset and brassiere industry determines retail quota- 
tions by use of suggested retail prices set by the manufacturer. (Source: Women’s 
Wear, New York City, May 24, 1951.) 

10. Two items normally carried in curtain and drapery departments were 
listed by Macy’s, New York, as part of the multitude of fair-traded items reduced 
this week by the store below the fair-trade prices. Spokesmen at the store said 
that only a negligible number of items in the curtain and drapery departments 
are fair-traded and that as a result the storewide policy will have less effect in 
these departments than in other sections. (Source: Retailing Daily, May 31, 
1951.) 

11. Up to press time, Macy’s, New York, had not cut fair-trade prices on any 
of the three fair-traded soft surface floor coverings lines it currently carries. 

According to the best available information, the only fair-traded rug lines that 
Macy’s carries are Mohawk Carpet Mills, Inc., Waite Carpet Co., and Amsterdam 
Textiles, Inc. Store spokesmen said that prices on none of these had been cut as 
yet, but that in every case, the situation was being studied. They are all now 
being sold at minimum fair-trade prices. (Source: Retailing Daily, May 31, 
1951.) 


REFERENCE K 
Tue BaTtrLe OF THE BRANDS 


For 6 years, we have been periodically drawing the attention of manufacturers 
who advertise nationally to their new rival—the advertised brand ‘of the large 
retailer. | 

If ever we hit a protracted competitive market (and that may lie only a year or 
so ahead) some national advertisers will wonder how they could have concluded 
that ‘“‘private”’ brand and ‘‘unknown”’ brand were synonymous—especially insofar 
as the store-controlled brands of many of the 400 giant retailers are concerned. 

Therefore, we propose, in this issue, to spotlight some exceedingly startling 
developments in store-brand exploitation by large retailers. Let’s start right 
here with just one, to wit: Large retailers spent over $2,000,000 for space alone 
in 1951, in just a single national weekly—Life. 

The large retailer, in other words, is exploiting his brands nationally—as well as 
sectionally. He owns nationally advertised brands. Right now. Today. So 
you see—the national brand of tomorrow, as well as the sectional brand of today— 
may be a retailer’s brand. 
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A Survey or THE ADVERTISED StorE-ContTrROL BRAND 


1. The A. & P. will do at least $300,000,000 of its $3 billion dollar volume jn 
controlled brands—brands which are heavily advertised (some sectionally) and 
which get preferred display space in the A. & P. stores. Incidentally, the A. & P. 
used over 15 full pages in full color, in Life in 1951, featuring the A. & P. exclu- 
sively. The A. & P. probably spends over $30,000,000 annually in newspaper 
space alone. 

2. Rexall used 14 pages in a group of national magazines. (While Rexall may 
not be strictly a store-controlled brand—it belongs in any discussion of the 
store-controlled brand. There are many border-line cases of brands which are 
difficult to classify arbitrarily as store brands or as manufacturer brands. Some 
fit into both categories.) With its own advertising, plus the local advertising of 
its approximately 10,000 independent agencies—the Rexall brands probably get 
the equivalent of space that would cost the national advertiser close to $4,000,000. 
How many drug brands are backed by that sort of money? And, of course, 
Rexall gets preferred window and interior display that represents advertising of 
the most valuable sort. 

3. In the shoe field, both men’s and women’s, the shoe chains are accounting for 
close to half of the total shoe volume. Most shoe chains feature their own 
brands—exclusively. And they advertise these brands—extensively. Indeed, 
the controlled brands of the shoe chains probably get more advertising dollars 
than the total national advertising budget of the shoe manufacturers who have 
national brands. Here, too, we find several of the shoe chains advertising their 
brands nationally—the Edison Stores and Thom McAn. 

4. Sears turned in a 1951 volume of close to $2.4 billion. Well over $2.2 billion 
of that volume will be accounted for by the 44 Sears brands. Those 44 Sears 
brands will have been backed, in 1951, by a newspaper budget of well over 
$30,000,000—plus at least $20,000,000 in catalog advertising. And, of course, 
the approximately 650 Sears stores will give the Sears brands display exposure 
to millions upon millions of window and in-store traffic; an “advertising medium” 
of incalculable value. In the home-furnishings field, its Harmony House brand, 
will receive a total advertising budget of perhaps $8,000,000—a figure that prob- 
ably exceeds, in total, the combined national advertising of all but a dozen or so 
manufacturers of home furnishings. 

5. Practically all of the large buying offices have announced expanded programs 
of own-brand exploitation or widened merchandise categories. Affiliated Retail- 
ers will move well over $1 billion of Armaid and other brands through its member 
stores. Miller & Rhoads, Richmond department store, held a showing for all 
employees of Armaid appliances. Purpose: ‘To make employees aware of the 
real values that exist in Armaid appliances, so they will relay these values to 
friends, relatives, and the general public.”” Miller & Rhoads, of course, also stock 
manufacturers’ advertised brands of appliances. 

6. An analysis of the Spokane, Wash., market showed the following hugely 
significant statistics: 

A. In storage batteries, Ward’s Winter King is No. 1 in consumer preference 
with 17 percent; Sears’ All State is No. 2 with 16.5 percent. Add Firestone, 
Atlas, and Western Auto—and we find that these five distributor-controlled brands 
of batteries contro] 58.4 percent of the consumer preference total in Spokane. 
They lead all of the manufacturer’s national brands with the exception of Willard 
which ranks after the Ward and Sears brands. Exide, Delco, and Auto-Lite 
between them, in this market have considerably less than half the consumer 
preference of either Ward or Sears. 

B. In auto tires, Ward’s Riverside, Sears’ All State, Atlas, and Western Auto, 
account for no less than 34.3 percent of the total consumer preference. Incident- 
ally, some 10 percent is classified as ‘“‘miscellaneous’”’ and part of that must be 
in store-controijled brands. 

C. In women’s girdles—a field having a number of strong brands advertised 
by manufacturers—we find that Sears’ Charmode is first with 12.6 percent of 
consumer preference and Penney is No. 5 with 6.6 percent. The store-controlled 
brands of girdles show a total of approximately 21 percent of consumer preference. 
That’s a large enough slice—but it is to be noted that 22.4 percent of the indicated 
consumer preference is for miscellaneous brands and several of those percentage 
points must belong in the store-controlled-brand column. Thus, the store- 
controlled brands of girdles seem to control close to 25 percent of Spokane’s 
consumer preference. 

D. In electric refrigerators, Sears and Ward rum number third and fourth in 
actual ownership in Spokane. Of all families owning electric refrigerators in 
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Spokane, no less than 22.3 percent own the brands of the two mail-order houses. 
Compare that with a total of 22.8 percent by four such famous names as Kelvin- 
ator, Westinghouse, Norge, and Philco combined. 

7. Macy’s reports that over 75 percent of its television volume is done on its 
own brands. 

8. In the candy field, the controlled—and advertised—brands of the chains 
probably outsell the nationally advertised manufacturers’ brands. 

9, Even in the food field, the store-controlled or wholesaler-controlled and 
advertised brands do a gigantic volume. The voluntary chains do just about as 
jarge a total volume as the corporate food chains. The voluntary chains tend to 
promote their own brands; and, of course, so do many of the corporate chains. 
The IGA label, to cite a solitary example—the label of the Independent Grocers 
Alliance—apparently accounts for a $1 billion volume. 

10. Three giant retailers—just three—sell over 25 percent of the country’s 
total bedsheet volume. ‘They are: Sears, Ward, Penney. All three feature their 
own brands in bedsheets. All three advertise their bedsheet brands—heavily; 
particularly if catalog space and preferential store display are included as advertis- 
ing. We suspect that these three retailers do about as large a volume, in total, 
on their three bedhseet brands as the three largest manufacturers who advertise. 

11. Some 200 large retailers do a bit better than half of the total hosiery volume. 
Many, if not most, of these large retailers promote their own hosiery brands. 
These known brands of the large retailers have achieved a volume that certainly 
runs neck and neck with the total volume done by the manufacturers’ advertised 
brands of hosiery. 

LET’S TAKE ANOTHER APPROACH 


Exactly 20 giant retailers will turn in, during 1951, a combined volume of 
some $18 billion. In the merchandise categories in which these 20 giants did 
at least $15 billion, total retail volume in 1951 will probably be about $75 billion. 
Thus, very roughly, these 20 huge retailers took into their tills $1 out of every 
$5 spent by the public for these merchandise categories. 

And here are three points that should be engraved in the thinking apparatus of 
all manufacturers who advertise nationally. 

(a) These 20 retail giants are—each and every one—actively committed to a 
program of own-brand development, with strong ad budgets backing their brands. 
Several of them are now national advertisers. More of them will advertise na- 
tionally in the future. 

(6) The merchandise categories in which these 20 giants do at least 80 percent 
of their $18 billion volume are the very categories in which at least 75 percent of 
manufacturers who advertise nationally operate. 

(c) These 20 huge retailers are right now taking in, exclusively on their own 
brands, roughly $1 out of every $15 spent by the public for these merchandise 
eategories, 

ANOTHER SLANT 


Then remember these basics: 

1. The large retailer enjoys the enormous advantage of proximity to the 
customer. 

2. Self-service and self-selection aid him to push his own brands; so does impulse 
buying; so does faster buying by the public. 

3. The public either cannot or does not differentiate between a manufacturer’s 
known brand and a retailer’s known brand, 

4. The public all too willingly accepts one known brand or another in many 
merchandise lines. 

5. The known brands of the large retailers are usually more astutely priced for 
the mass market than much of their manufacturers’ brand competition. Quality 
is good, 

ADD IT ALL UP 


Add it all together—and the sum total suggests that manufacturers would do 
well to understand that they now have two types of brand competitors: (a) Other 
manufacturers with advertised brands, (6) large retailers with advertised brands. 

You take it from there. Our space has run out. 

(Source: Grey Matter, published by Grey Advertising Agency, Inc., January 
15, 1952.) 
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REFERENCE L 


DetTaILepD CHANGES BETWEEN 1949 aNp 1950 1n GrocEeRy Propvucts Farr- 
TRADED IN SOUTHERN CALIFORNIA 


Baby foods.—In 1950 four products were fair-traded. Two of these were not 
fair-traded in 1949. 

Beverages.—Only 17 products were fair-traded in beverages in 1949 compared 
with 28 fair-traded in 1950. 

Changes: Par-T-Pak was reduced from $0.20 a bottle to $0.15 a bottle in 1950. 
Sparkling water was reduced in 1950 from $0.15 a bottle to $0.10 a bottle. Eleven 
Sparkletts products were added to fair trade in 1950. Nine Acme beer and ale 
products were removed from fair-trade in San Diego area. Rainier beer, 32- 
ounce size, reduced in price in 1950 from $0.32 to $0.31, 2 for $0.63 classification 
reduced in 1950 to 2 for $0.61. New fair-trade rue of 2 for $0.27 added to Rainier 
Old Stock ale classification in 1950. Price of Rainier Old Stock ale, 32-ounce 
size, reduced in 1950 from $0.34 to $0.33, and the schedule of 2 for $0.67 removed. 
New schedule of 2 for $0.31 added in 1950 to Rainier Old Stock ale in cans, 12- 
ounce size. Minimum case price to dealers for the 12-ounce Wilshire club 
soda was increased from $0.80 to $0.90 in 1950. Minimum case price to dealers 
for the 32-ounce Wilshire club soda was reduced in 1950 from $1.20 to $0.85. 
Minimum case price to dealers for the 32-ounce Syphon was increased from $0.60 
to $0.90 in 1950. Minimum bottle price to consumer for the Wilshire club 
soda, 32-ounce Syphon was increased in 1950 from $0.15 to $0.20. 

Wine.—In 1949 31 brand-name wines were fair-traded compared with 36 
in 1950. 

Changes: Petri dessert wines, one-half-gallon size, was reduced from $1.69 to 
$1.65 in 1950. Consumer price for the Angelo Petri Signature bottle wines 
(dessert) was increased in 1950 from $0.98 to $1.22. Consumer price for the 
Angelo Petri Signature bottle table wines was increased in 1950 from $0.98 to 
$1.22. Consumer price for champagne and sparkling burgundy, fifth size, was 
reduced from $3.59 to $3.23 in 1950. Consumer price for champagne and spark- 
ling burgundy, tenth size, was reduced from $1.95 to $1.77 in 1950. 

Briquets—Three products were fair-traded in 1949 and 1950. 

Changes: Collier briquets were increased from $1.75 to $1.79 in 1950. 

Cereals.—One product was fair-traded both years. No change in price. 

Cleaners, fluid and dry.—Eight products were fair-traded in both 1949 and 1950. 
No change in price. 

Cleaners, glass —Five products were fair-traded in both 1949 and 1950. No 
change in price. 

Cleaners, paint, liquid——Seven products were fair-traded in 1949, and eight 
products were fair-traded in 1950. 

Changes: Soilax was added to fair trade in 1950. 

Cleaner, rug and upholstery —Three products were fair-traded in both 1949 and 
1950. 

Changes: One new size of Cabany rug and upholstery cleaner was fair-traded in 
1950. 

Cleaners, toilet bowl.—One product fair-traded in both 1949 and 1950. No 
change in price. 

Coffee-—One product fair-traded in both 1949 and 1950. 

Changes: The 1-pound can size of Manning’s coffee was increased from $0.56 to 
$0.78 in 1950. The 2-pound size was increased in 1950 from $1.10 to $1.54. 

Deodorants.—Two products were fair-traded in 1949 continued to be fair-traded 
in 1950. One product, Wizard Wick, not fair-traded in 1949 was fair-traded in 
1950. 

Dyes.—Two products fair-traded both in 1949 and 1950. No change in price. 

I nsecticides.— Nineteen manufacturers fair-traded their products in 1949. Only 
18 fair-traded in 1950. 

Changes: Black Flag insect spray was removed from fair trade in 1950. 

The price of the pint size of Black Flag super spary reduced in 1950 from $0.49 
to $0.45. The quart size was reduced in 1950 from $0.89 to $0.79. The Fresnol 
feeder set was reduced in 1950 from $0.60 to $0.57; 4-ounce refills for this set were 
reduced from $0.30 to $0.27 in 1950, 8-ounce refills were reduced in 1950 from 
$0.50 to $0.47, 16-ounce refills were reduced in 1950 from $0.65 to $0.62, and the 
gallon size from $3 to $2.97. 

The Flyded insect spray was removed from fair-trade in 1950. 

Jams and jellies—One product was fair-traded in both 1949 and 1950. No 
change in price. 
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Laundry aids.—Two products were fair-traded in 1949 and 1950. No change 
in price. 

Lighter fuid.—Three products were fair-traded both in 1949 and 1950. 

Change: The price of Kwik-Lite has been increased from $0.10 to $0.15 in 1950. 

Malted milk, food drinks.—Two products were fair-traded in both 1949 and 1950. 
No change in price. 

Mayonnaise.—One product was fair-traded in both 1949 and 1950. 

Changes: The price of Lawry’s sherry sauterne and Avocado french dressing 
was reduced in 1950 from $0.49 to $0.45. 

Oil, household.—Three products were fair-traded in 1949 and 1950. No price 
ehange. 

Paper products.—Facial tissues: Four products were fair-traded in both 1949 
and 1950. No change in price. Toilet paper: One product was fair-traded in 
1949 and 1950. No change in price. 

Polish, auto, floor, furniture—Twenty-three products were fair-traded in 1949 
and only nineteen in 1950. 

Changes: The pint size of Old English no rubbing wax was increased from 
$0.49 to $0.59 in 1950. The price of the quart size was increased in 1950 from 
$0.89 to $0.98. The half-gallon size was reduced in 1950 from $1.49 to $1.05. The 
price of the 6-ounce size of Old English paste wax was increased from $0.29 to 
$0.35 in 1950. The price of the 2-pound size was increased in 1950 from $0.98 
to $1.19. 

Polish, metal, silver.—V. U. (Visibility Unlimited) was fair-traded in both 1949 
and 1950. Wright’s Silver was removed from fair trade in 1950. The product 
“Formula 40” was added to fair trade in 1950. 

Punch.— Major fruit punch was added to fair trade in 1950. 

Salt.—One product was fair-traded in both 1949 and 1950. No change in price. 

Sanitary napkins.—Six products were fair-traded in both 1949 and 1950. No 
change in prices. 

Soap, toilet, etc.—One product was fair-traded in 1949 and 1950. No change in 
price. 

Soap, package.—-Seven products were fair-traded in 1949 and nine in 1950. 
The new products were: Electra-Sol, Zippy, and ALL. 

Changes: The price of the large size Trend was reduced from $0.25 to $0.19 in 
1950. Old English powder cleaner was removed from fair trade in 1950. 

Spices.—One product was fair-traded in 1949 and 1950. No change in price. 

(Source: May 5, 1950 and May 6, 1949 issues of Southern California Grocers’ 
Journal). 

[From Business Week, October 27, 1951] 


REFERENCE M 
PostwaR Macy’s 


Price war, that is. Figures alone don’t show whether price-cutting hurt or 
helped the department store. 

Did Macy’s lose money on the big price war early this summer? 

That was the first thought that occurred to everyone in the retail trade last week 
when R. H. Macy & Co., Inc., issued its annual report for the fiscal year ended 
July 28,1951. And at first glance the answer seemed to be a resounding ‘‘yes.”’ 

The evidence.—First, there was an arresting little sentence in the president’s 
report to the stockholders. In commenting on the price war, Jack I. Straus said: 
“It was beneficial to the extent that it reasserted Macy’s traditional policy, even 
though to date it has been expensive.” 

Second, there were the figures themselves, which showed a dip in earnings from 
the year before. In the fiscal year ended July 29, 1950, Macy’s had reported net 
retail sales of $321.2 million, earnings of $9.9 million before Federal taxes. Last 
year, with sales soaring to $350.8 million, the Macy chain cleared only $9.6 
million before taxes. 

Macy down, others up.—That seemed to clinch it. For while Macy’s earnings 
were shrinking, those of other big department store chains were increasing. 
Gimbels’ earnings before taxes had climbed from $10.2 million for the vear ended 
in mid-1950 to $11.1 million for 1951, Federated Department Stores’ from $27.3 
million to $29.3 million, Allied Stores’ from $21 million to $22.7 million. 

Inside story..—It’s impossible to prove anything, of course, but insiders say that 
this reasoning is wrong. Macy’s dipping profits, they say, don’t stem from the 
price war, but rather from some Macy troubles of long standing. 
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The general feeling is that Macy’s is a victim of sheer size. At least, say the 
observers, this applies to the New York store, which accounts for over half of 
the corporation’s business. Its operations have become inefficient. 

Sales costs per square foot have mounted steadily at the huge old Herald 
Square store. As a result, the profit ratio—as Macy people themselves will 
admit—has slipped steadily over the past decade in comparison with other depart- 
ment stores. 

No margin for error —Another explanation springs from the fact that Ma¢y’s 
operates on such a slender profit margin. As one observer puts it, ‘‘A couple of 
mistakes, and there you are.” 

Such a mistake evidently cost Macy-New York considerable money early 
this vear. The store miscalculated the duration of the big buying boom early this 
year. As a result, it got caught with heavy personnel and other expenses for 
several weeks after the boom stopped cold. 

War helped, maybe.—There is no evidence, however, that Macy’s actually lost 
money on the price war during the summer. Price cutting is always expensive, 
but it’s Macy’s normal way of doing business. The New York store right now, 
for example, is offering cut-rate prices in several departments, including drugs 
and books. 

It’s even possible to conjecture that, had it not been for the price war, Macy's 
might have turned in an even worse earnings report than it did. 

Trouble for all—aIt was the second half of the fiscal year—the first half of 
calendar 1951—that gave the trouble. Everybody took a shellacking profits- 
wise; Macy’s just took a worse one. Macy’s dropped from $3 million earnings 
before taxes in the first half of 1950 to a deficit of about $1.1 million in the first 
half of 1951. 

But others had their troubles. Gimbels’ half-vear earnings before taxes were 
down from $2.5 million in 1950 to $1 million in 1951, Federated’s from $9.4 
million to $5.3 million, Allied’s from $6.4 million to $2.5 million. 


REFERENCE N 


SaLtron Manuracturina Co., Inc., 
New York, N. Y., February 13, 1952. 
AMERICAN Farr TrapE Counciu INc., 
Gary, Ind. 


GENTLEMEN: We have received your questionnaire on our fair-trade operation. 

Since ours is a small business established only 4 vears ago and we are promoting 
a basically new product, to our knowledge not offered for sale before, I believe 
that most of the questions are irrelevant as far as we are concerned. Instead 
I would like to offer our reasons for supporting fair-trade legislation under present- 
dav market conditions. 

We brought on the market 4 years ago a new appliance, an electric food warmer 
for the home, under the trade-marks Hotable and Hotray. To educate the con- 
sumer and to create the demand for our products an extensive advertising cam- 
paign was necessary. Within the limited resources of our company it was obvi- 
ously impossible to embark on such a Nation-wide advertising schedule. We 
found that the only way for a small business to establish a product and a trade- 
mark under such conditions was to use the advertising facilities and advertising 
rates of the large stores throughout the Nation. 

By advertising cooperatively with an important local outlet we gained the 
following advantages: (1) the low advertising rate in most cases shared 50-50 with 
a store; (2) national prestige for our trade-marks because of a tie-up with a well 
known local store; (3) immediate sales to cover advertising expenses. 

It is self-evident that advertising of this kind creates sales for other stores in 
town as well. The advertising store realizes this but we found no objection as 
long as—and here we come to the crux of the matter—the price was maintained 
by other outlets. 

The store which in its ad identifies a product by name has spentt ime, money, 
and effort to promote this product. If the same product easily identified by 
trade-mark can be purchased elsewhere for less the store loses its investment to 
a& competitor without an investment and therefore it loses its interest in further 
promoting the merchandise. 

We realized from the beginning that the only way to start and develop a small 
business like ours is to protect the investment of advertising stores by fair trading 
all our products. By adhering strongly to this policy, we succeeded in developing 
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our business from a few thousand dollars in the first year to over one-quarter 
million Nation-wide yearly sales—we are still growing, thank you. 

We are on record as being the first to refuse publicly to sell Macy’s during last 
summer’s price war in New York City 2 days before such action was taken by 
some big companies. 

To summarize, we believe strongly that the only way for a small business to 
establish itself and to survive competition of large concerns in industry is to have 
the protection of fair-trade laws, which in turn prevents a monopolistic position 
of the industrial giants and therefore ultimately benefits the consumer. 

Specifically the only way a small-business firm can advertise economically ana 
thus establish its trade name is by advertising cooperatively with department 
stores and other retail firms. Such cooperative advertising would be impossible 
if the product were not protected by fair-trade laws. It is for this reason that we 
believe that fair-trade laws are extremely important to the existence of a small firm: 
and since competition and free enterprise are only possible when many small firms 
exist, therefore fair-trade laws really protect the consumer. 

Very truly yours, 
Satton Mere. Co., Inc., 
Lewis L. SALTon, 
Vice President. 


AppEnDIx B or STATEMENT OF JoHN W. ANDERSON, PRESIDENT, AMERICAN FAIR 
Trape CounciL, BEFORE THE SUBCOMMITTEE ON Stupy oF Monopo.ty Power, 
oF THE COMMITTEE ON THE JUDICIARY, FEBRUARY 22, 1952 


In the paper of H. G. Morison, Department of Justice, before the subcommittee 
of the House Judiciary Committee on February 13, 1952, he states that the 
Department of Justice favors the enactment of H. R. 4360 (to repeal the Miller- 
Tydings Act) and is opposed to the enactment of H. R. 4592, H. R. 4662, and 
H. R. 6367. 

The observations of the Department’s statement under the headings “Miller- 
Tydings Act” as ‘““The Schwegmann decision,’’ pages 1 and 2, are fair. However, 
throughout the remainder of the Department’s statement there are broad state- 
ments as to the marketing trends and tendencies in the American economy today 
and what effect price maintenance has had and will have on them. Neither in 
the Department’s statement nor outside it, can there be found any clear-cut 
factual support for those statements. Indeed, what facts there are on the subject 
seem to be contrary to the Department’s statements, conclusions, and observa- 
tions. These facts are dealt with in appendix A. 

The observations in the Department’s statement with which issue is taken 
will be discussed in sequence, with references to its page numbers. Where para- 
graphs are referred to on a given page, the material carried over from a paragraph 
beginning on the previous page will be referred to as a first paragraph. 

The observation in the Department’s statement that the Fair Trade Acts were 
depression-born does not carry much weight in light of the observations on page 2 
of the Department’s statement that a resale price maintenance bill was first 
introduced in Congress in 1914. One was introduced each session thereafter—at 
least, the movement for relegalizing fair trade cannot be said to be depression-born. 

At the time of the decision in Dr. Miles Medical Company v. Park and Sons Co. 
(220 U. S. 373) there were some that questioned its wisdom. Justice Holmes in 
that case expressed his dissent from the majority rule as follows: 

“T cannot believe that in the long run the public will profit by this Court 
permitting knaves to cut reasonable prices for some ulterior purpose of their own 
and thus to impair, if not to destroy, the production and sale of articles which 
it is assumed it is desirable that the public should be able to get.” 

On page 5 of the Department’s statement, the promise is made to show that 
the description of Fair Trade Acts as merely permissive was unrealistic. This 
promise is not carried out subsequently in the Department’s statement though 
an attempt is made, by use of unsupported general statements to the effect that 
manufacturers were coerced to fair trade, with references to the drug industry. 
_ While it may have been argued that fair-trade legislation would help the small 
independent retailers, that argument cannot be dismissed and refuted by the 
chain and department stores’ introduction and use of private brands. There is 
some evidence that the tendency of big stores (chain or department) to seek out 
& manufacturer and have a given product manufactured under the store’s own 
trade-mark or brand has been increasing over the last 15 vears. There is no 
reliable information that this may be due to the Miller-Tydings Act rather than 
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to other causes. Prior to the advent of the Miller-Tydings Act and after the 
Schwegmann case, the big stores, through loss-leader selling, certainly had the 
power to make smaller manufacturers’ trade-marked or branded merchandise in 
effect the big store’s private brand in a given marketing area. The big stores’ 
use of private brands does not tend to or counteract any aid that might flow 
from fair trade acts to small independent retailers in maintaining their compet- 
itive position. 

On page 5, paragraph 2, the Department urges that the argument that fair 
trade protects the manufacturer’s good will is without foundation because retailers 
sponsored the enactment of the legislation, and caps the argument with the 
statement that many manufacturers, presumably drug, resisted signing fair-trade 
agreements until forced by retail boycotting. In the light of their past experience, 
possibly drug manufacturers dreaded known coercive policies of NARD, under 
identical policy making personnel. 

There is overwhelming evidence that fair trade can protect the manufacturer's 
trade-marks and brands, especially where others dominate his industry and he 
has limited resources for advertising and sales promotion. The Department's 
statement on page 5, paragraph 3, that many manufacturers fair-traded because of 
threats of retail boycotting is open to misunderstanding. There is considerable 
doubt in light of what follows in the Department’s statement as to what it means 
by boycotting. As used elsewhere, retailer boycotting seems to mean an or- 
ganized and concerted movement sparked and directed by an active and powerful 
retail trade association to bludgeon manufacturers into retailing. If the Depart- 
ment uses boycotting in that sense, then the statement is open to question, and 
there is no reliable evidence to support it, either in the drug industry or out. 
However, if the Department means by retail boycotting an almost reflex action 
of any trader to cease selling those products that don’t pay their way if the 
trader must meet the predatory loss-leader prices of the big stores or must look 
like a price gouger to his customers, there is some basis for it. Maybe a lot of 
independent individual boycotts do seem to add up to a mass boycott. But 
there is nothing wrong or unlawful about that. This noncollusive trader’s 
independent reflex action, which violates no law, was in evidence long before the 
State fair trade acts or the Miller-Tvdings Act. 

Nowhere in the Department’s statement is there set out what would be neces- 
sary to prevent loss-leader selling, except to point out in the next paragraph on 
page 6 that the Sherman Antitrust Act, the Federal Trade Commission Act, 
and section 3 of the Robinson-Patnam Act prevent predatory price cutting, selling 
below cost, and sales at reasonably low prices, respectively. Some of the Depart- 
ment’s confusion as to precisely what the loss-leader selling is perhaps stems from 
an attempt to point out wherein those acts apply to loss-leader selling. 

The predatory price cutting that has been held to be a violation of the anti- 
trust law has been solely a facet of huge and widespread monopoly of industries 
in large portions of the United States. The Standard Oil Co. case, applying 
the Sherman Act, cited in the Department’s statement is, of course, the land- 
mark antitrust case and involves a monopoly of the oil business in the United 
States. The price cutting there to eliminate competitors was only one implement 
used to bring about and perpetuate the monopoly, and it was condemned for that 
reason. 

Price cutting to eliminate competitors was held to violate the Sherman Act in 
U. 8. v. The New York Atlantic and Pacific Tea Company, Inc. et al (D. C. IIL, 
1946, 67 Fed. Supp. 626, affirmed 1949, 173 Fed. 2d 79). The defendant here was 
a giant in the retail grocery field as well as produce marketing and food processing. 
The price cutting condemned in that case is only one of the practices of the 
A. & P. by which its monopoly and its power to monopolize was made effective. 

There is no case applying the Sherman Act that offers any remedy to a manu- 
facturer of a trade-marked product, in competition with the same class of products 
manufactured by several others, against a loss-leader selling by big stores even 
where the big store had a private brand to promote. 

There is no similarity between the widespread, gigantie monopolies of the 
Standard Oi] Co. and A. & P. cases and the day-to-day local loss-leader price 
cutting in a given marketing area. Indeed it is questionable whether the Sherman 
Antitrust Act would apply to the competition between local retailers because of a 
lack of interstate commerce, even in light of the Loraine Journal Co. v. United 
States, decided by the United States Supreme Court December 11, 1951. See 
Schechter Poultry Corporation v. United States ((1935) 295 U. 8. 495). 

The Department’s statement on page 6 indicates that the Federal Trade 
Commission Act “prohibits unfair methods of competition and articles may be 
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sold below cost in such a manner as to violate that section.’”’ This observation 
may be fine from an academic standpoint. However, it has little practical 
value. Since the enactment of the Federal Trade Commission Act in 1914 there 
has been very little activity on the part of the Federal Trade Commission in 
combating this unfair method of competition. 

The first case brought by the Federal Trade Commission for sales below cost 
was against Sears, Roebuck & Co. The cease-and-desist order there was modified 
in the Cireuit Court of Appeals, Seventh Circuit (258 Fed. 207) in 1919. There 
the court said: 

‘‘In the second paragraph of the order petitioner is commanded to cease selling 
sugar below cost. We find in the statute no intent on the part of Congress, even 
if it has the power, to restrain an owner of property from selling it at any price 
that is acceptable to him or give it away. But manifestly in making such a sale 
or gift the owner may put forward representations and commit acts which have 
a capacity or a tendency to injure or to discredit competitors and to deceive 
purchasers as to the real character of the transaction. That paragraph should, 
therofore, be modified by adding to it ‘by means of or in connection with repre- 
sentations prohibited in the first paragraph of this order or similar representa- 
tion.’ ”’ 

The representations prohibited in the first paragraph were that the defendant 
was able to sell sugar at a price lower than its competitors’ because of large pur- 
chasing power and quick-moving stock. It appears that this case effectively 
discouraged the Federal Trade Commission from pursuing this unfair method of 
competition. 

The next case was the FE. B. Muller and Company et al vy. F. T. C. (C. C. A. 6th, 
1944, 144 Fed. 2d 511). There the court affirmed an order of the Commission 
prohibiting the sales of chicory at a price less than cost with the intent or effect of 
stifling competition or tending to create a monopoly where the price-cutting was 
begun by the respondent with the deliberate intention to destroy their only com- 
petitor. There is no indication of any considerable activity by the Commission 
thereafter, and most of the dockets involving sales below cost by the Commission 
have been dismissed. The Commission is reported to have recently said: 

“As you probably know, the Commission in only a few instances has been able 
to establish that sales below cost in interstate commerce made with the intent and 
purpose and having the effect of eliminating competition constitute unfair methods 
of competition or unfair acts and practices within the meaning of the Federal 
Trade Commission Act. In one of its early cases, the Commission sought to 
condemn selling below cost as an unfair method of competition but the Circuit 
Court of Appeals for the Seventh Circuit modified this paragraph of the order so 
as to prohibit such a practice only when it occurred in conjunction with mis- 
representations enjoined elsewhere in the order. 

“In addition to the difficulties relating to the subject matter of a proceeding 
involving sales below cost by retailers, there is also the problem of establishing 
interstate commeree. Generally speaking, it appears that retail stores are 
engaged principally in eonducting over-the-counter sales wholly in intrastate 
ecommerce, in which case it would appear that the Commission is without jurisdic- 
tion under the statutes administered by it. The Commission, of course, has 
jurisdiction over interstate sales, including those of retailers, but it’ would have 
the burden of proving that the sales allegedly made below cost were made with the 
intent and purpose and have the effect of eliminating competition or creating a 
monopoly.” 

The reported cases involving the portion of section 3 of the Robinson-Patman 
Act dealing with sales at unreasonably low prices for the purpose of destroying 
competition or eliminating competitors are few in number. The difficulties 
encountered in applying the ‘‘unreasonably low price” standard of this act is 
demonstrated in fF. and A. Ice Cream Co. v. Arden Farms Co.: 

“And the enforcement of such statute presents no greater difficulties than those 
which are likely to arise under the similar statutes already alluded to. Cost 
accountancy has reached the exactness of a science. Courts have recognized the 
elements whieh go into establishing cost, which is one of the basic facts by which 
price must be determined. Whether a price is high or low, and if so, whether it is 
unreasonably so, can be determined by ordinary business and accountancy methods 
which take into consideration cost, market, usual profits, and other elements. 
The unreasonably low price which the statute considers an evil would rarely, if 
ever, be an initial price, except in the rare instance where it would relate to a 
product not previously marketed. In most instances, it would involve a sudden 
and unexpected change of price in a staple article of commerce by one engaged in 
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a competitive field. So, in determining its character, and whether it was put into 
effect as a means of destroying competition, additional elements other than those 
already mentioned, such as cost, usual profits, and the like, would be available for 
consideration. Among them might be mentioned the suddenness of the price 
change, its relation to previous prices charged by the merchant or by others in the 
field in the particular locality or elsewhere, the existence or nonexistence of new 
economic factors relating to cost of production, demand for the article, seasonal or 
other, the consequent need for expansion or contraction of the field for the par- 
ticular merchandise, and other factors, financial or economic, which might or might 
not warrant a precipitate reduction in price. And on the basis of such factors, 
it would be possible to submit to a jury for its determination the question whether 
(1) the price is unreasonably low, and (2) whether it was so fixed for the purpose 
of destroying competition.” 

A. J. Goodman & Son, Inc. vy. United Lacquer Mfg. Co. (D. C. Mass. 1949, 81 
Fed. Supp. 890), demonstrates further the difficulty in applying this act. The 
problem of applying an antitrust act to local retail sales is present here. (See 
Spencer et al. v. Sun Oil Company et al.). Section 3 of the Robinson-Patman Act 
is not “‘what is necessary to prevent” loss-leader selling. 

Issue is taken with the Department’s statement, page 7, to the effect that 
Miller-Tydings is contrary to the basic American principle ‘‘that the regulator 
of our free enterprise system shall be competition, not the suppression of com- 
petition either by governmental regulation or by private agreements.”’ 

Certainly the Department of Justice holds no brief for the proposition that 
competitors are free to pursue their way without any rules of the game. Even 
price competition can be illegal. Under the Federal Trade Commission Act 
certain methods of competition have been established as unfair and unlawful. 
Coercive or oppressive practices against customers, use of buying power, threaten- 
ing litigation in bad faith, disparagement and misrepresentation as to the com- 
petitor and its product, harassment and interference with competitors, simulation 
of competing advertising and trade-marks, deceptive practices, misrepresentations 
as to one’s product or as to price—all are unfair methods of competition and may 
be prevented by the Federal Trade Commission. Some of those offenses, for 
instance disparagement of a competitor or a competitor’s product, have been 
recognized by the common law of the States as unfair methods of competition 
and actionable by the party injured. The State law governs the private rights of 
the parties even though they are engaged in selling in interstate commerce, since 
there is no general Federal law of unfair competition, following the case of the 
Erie Railroad Company v. Tompkins (304 U. 8. 64). 

The State fair trade acts enlarge and supplement the State’s common law of 
unfair competition giving additional protection to the good will in trade-mark 
trade names and brands. In the case Old Dearborn Distributing Company v. 
Seagram Distillers (299 U. S. 173), upholding the constitutionality of the State 
fair trade acts, the court said at page 195: 

“The ownership of the good will, we repeat, remains unchanged, notwithstand- 
ing the commodity has been parted with. Sec. 2 of the act does not prevent a 
purchaser of the commodity bearing the mark from selling the commodity alone 
at any price he pleases. It interferes only when he sells with the aid of the good 
will of the vendor; and it interferes then only to protect that good will against 
injury. It proceeds upon the theory that the sale of identified goods at less than 
the price fixed by the owner of the mark or brand is an assault upon the good will, 
and constitutes what the statute denominates ‘unfair competition.’ ”’ 

Beginning on page 7, paragraph 3, the Department’s statement seeks to develop 
the proposition that the Miller-Tydings Act is used only in industries where 
there is a large group of dealers capable of forcing a manufacturer to fair trade, 
and which the manufacturers will do only if all other manufacturers competing 
with him agree to similar contracts. There is no factual basis cited by the De- 
partment for this proposition, and it is unsupported except by erroneous reason- 
ing in page 8, first paragraph, to the effect that otherwise a manufacturer would 
be undersold—and by the example of the drug industry. 

What is said with reference to the drug industry may be true—and persons in 
it are capable of pointing out wherein the Department’s statement with reference 
to the industry is in error. In any event the drug industry is only one of the 
hundreds where trade-marks and brands have been long, arduously, and expen- 
sively built into valuable properties necessary to maintain mass distribution 
through hands of numerous, rather than selected, resellers of a national advertised 
product of relative low price and quick turn-over. (See James A. Rahl, Resai 


Price Maintenance, Illinois Law Review, July-August 1951, p. 345.) In 
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those industries, there is no conniving such as the Department infers exists among 
all manufacturers who fair-trade products under their trade-marks and brands. 

The Department’s reasoning on page 8 that a manufacturer will not fair-trade 
unless all other manufacturers competing with him will likewise fair-trade is 
refuted by the many manufacturers, apparently in industries with which the 
Department is unfamiliar, who fair-trade independently. 

Any tyro with some practical experience in merchandising and marketing a 
nationally advertised trade-marked product, through mass distribution channels, 
could tell the Department that a situation where none of many competitors fair- 
trades is certainly no deterrent, but actually a very good reason to fair-trade. 
The manufacturer in industry who alone did fair-trade would have little to fear 
from the gyrations of the resale price set by resellers of his competitors’ products. 
(See James C. Cumming’s Shall We Place Our Products Under Fair Trade Con- 
tracts?—Sales Management, September 15, 1946, p. 116.) 

The Department’s statement on page 9, paragraph 2, ignores the fact that all 
prices are fixed by someone, and that the State and consumers are not represented 
except in State-controlled portions of our economy. The question here is whether 
the trade-mark owner or the reseller shall be enabled to set the resale price of the 
manufacturer’s trade-marked commodity. tegardless of whether the manu- 
facturer or the reseller sets the price to the consumer, the consumer will influence 
that price. To successfully fair-trade there must be mass distribution of a 
product and that carries with it, axiomatically, the necessity of a competitive 
price which the great mass of consumers will accept in comparison to private- 
brand prices and prices of competing products that are not trade-marked. Even 
if a situation exists where all commodities are fair-traded, as the Department’s 
statement, page 9, paragraph 2, infers—which there is every reason to doubt does 
exist—then undoubtedly the private brands would come to the consumer’s 
rescue. The Department indicated on page 2 that private brands were so preva- 
lent as to deny the reseller anv advantage from fair trade. 

The Fashion Originators Guild v. Federal Trade Commission (312 U. S. 457 
(1941)) involved a scheme whereby textile manufacturers entered into agreements 
with garment manufacturers whereby the garment manufacturers agreed that 
they wouid not purchase from others textiles of those textile manufacturers’ 
original design, and the garment manufacturers in turn contracted with the re- 
tailers that they would not sell garments made by others from original designs of 
the textile manufacturers, and these garment manufacturers and retailers were 
promised in turn that the textiles and garments made therefrom would be avail- 
able only to garment makers and retailers who entered into such agreements. 
The court found that the scheme violated the Sherman Antitrust Act because ‘‘in 
addition to all this, the combination is in reality an extra governmental agency 
which prescribes rules for the regulation and restraint of interstate commerce, 
and provides extra judicial] tribunals for determination and punishment of viola 
tions, and thus ‘trenches upon the power of the national legislature and violates 
the statute.’ ”’ 

The Addyston Pipe and Steel Company v. U. S. (175 U.S. 211), involved a com- 
bination of corporations manufacturing and selling iron pipe, whereby they 
arranged or agreed amongst themselves to so rig public bidding that one of their 
number would receive the particular contract at his own price. The court held 
that this was a violation of the Sherman Antitrust Act. 

These cases hold that the activities there violated the Sherman Antitrust Act. 
They do not hold that it is beyond the power of Congress to legalize such conduct. 

Note the Department’s statement on page 10 to the effect that it is clear that 
the real purpose behind resale price maintenance has been to secure freedom from 
competition and to obtain higher mark-up. ‘That statement’s implications are not 
supported. The statement seeks by innuendo to establish what the statement 
has failed to do, even using the drug industry as the horrible example. 

The inference is that the retailer’s mark-ups resulting from ‘‘fair trade,”’ at least 
in the drug industry, are too high, without examining what mark-ups retailers 
actually have on various ‘‘fair-traded”’ and ‘‘non-fair-traded’”? commodities and 
without examining in particular lines the cost of doing business of various types of 
retailers, all of which would be necessary for an objective determination of 
whether a mark-up is high or low, too high or too low, or just right. 

The Department’s statement on page , paragraph 3, that the druggists’ mark- 
up has been high (usually around 50 percent) is qualified by the Department’s 
statement on page 11, paragraph 2, that “drug trade averages about 334% percent 
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While the McKesson & Robbins advertisement referred to on page 10 of the 
Department’s statement is not available, the advertisement appeared in a trade 
paper, and it is safe to say that, on examination of the 50-percent profit there 
referred to, there will be found to be a 50-percent mark-up, out of which the dealer 
must, of course, get his cost of doing business. 

The inroad of food stores into the drug business mentioned on page 11 of the 
statement demonstrates that there was competition at the retail level under the 
Miller-Tydings Act. The entry of the food stores into the drug trade would 
increase the potency of private-brand competition, on which the Department's 
statement puts considerable weight. 

Since many, and perhaps most, of the trade-marked products sold in Canada 
have been produced in the United States and other foreign countries, the manu- 
facturer’s interest in protecting the good will of his trade-marks from loss-leader 
selling did not weigh very heavily in Canada’s recent action, and the Department’s 
remarks on that action have very limited application here. 

The Department’s statement on page 13 purports to show a conflict between 
resale-price maintenance and the Sherman Act. This showing is based upon 
unsupported statements to the effect that retailers sponsored “fair trade” and 
many manufacturers entered into “fair trade” contracts reluctantly and then 
only to engage in general price-fixing activities with other manufacturers. 

If there is price connivance between competing manufacturers of trade-marked 
commodities, those activities are, of course, in conflict with the Sherman Act, both 
its letter and its philosophy. Such activities are outside the Miller-Tydings Act, 
which by its terms does not make lawful “any contract or agreement, providing 
for the establishment or maintenance of stipulated or minimum resale prices on 
any commodity herein involved, between manufacturers or between producers 
or between wholesalers or between brokers or between factors or between re- 
tailers or between persons, firms, or corporations in competition with each other.” 

The Socony-Vacuum case sited on page 14 of the Department’s statement 
involved most of the major oil companies doing business in the midwestern part 
of the United States. These companies had supported a spot market in gasoline 
within a range of prices to place a floor under the market and serve to increase 
the stability and firmness of market prices of gasoline. The court in that case 
reiterated its stand that any price-fixing agreement was unlawful per se under 
the Sherman Act. 

The Interstate Circuit case and the Paramount case cited on pages 14 and 15 
of the Department’s statement demonstrate that the Department of Justice could 
proceed against retailers and their associations who coerce manufacturers to 
“fair trade,’”’ and against “fair trading’? manufacturers who connive with com- 
peting manufacturers as to prices of trade-marked commodities. 

The Department’s statement with reference to what patentees may do with 
reference to resale price maintenance is not entirely correct. The case of United 
States v. General Electric Co. (272 U. 8. 476) holds that a patentee, where there 
is no patent pooling as in the United States v. Gypsum case, may set minimum 
prices for a patented article manufactured by its licensee. However, the niceties 
of the application of the Sherman Antitrust Act to patent pools and licenses have 
no place in this discussion of “fair trade.” 

The Department’s statement, at the top of page 16—that a maker of a trade- 
marked article, because he has created nothing new but the trade name, should 
not be permitted to maintain retail prices, if the patentee and copyright owner 
cannot—evidences a lack of appreciation of the function of the trade-mark, name, 
or brand, in the American economy. That lack of appreciation perhaps accounts 
for the Department’s rejection of evidence that resale price maintenance under 
‘fair trade’ is not inimical to competition but actually has fostered it. 

The quotation from Business Week, on page 16 of the Department’s statement, 
does not give a correct picture. Mr. Richmond was not talking about the sale 
of trade-marked products, but of all of the items carried by a big department 
store, at least 90 pereent of which are ‘“non-fair-traded’’; and he was getting at 
the fact that his store was big enough to meet any price cuts of Macy’s and 
Gimbels in the New York area, and it could buy as cheaply as any of its com- 
petitors. 

After pointing out that the Abraham & Straus store had a volume of $69,000,000, 
second only to Macy’s in the New York area, and that it was able to weather the 
price war touched off by Macy’s in the New York area after the Schwegmann 
case, the article said: 

“Even though Macvy’s touched the war off, the others (Bloomingdale’s, Gimbels, 
and A. & S,) were willing to take up the challenge. It hurt, but they did stick 
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with it. They were determined not to let Macy’s open up a price gap. In other 
words, they were going to make certain that price didn’t return as the major 
selling appeal. As a secondary objective, the other stores, quite frankly, wanted 
to discredit Macy’s claim that it undersells all other stores. 

“The price war eventually petered out, but today there is still a certain amount 
of price jockeying on branded lines. A. & 5. comparative shopping lists show, 
for example, that, at any specific time it beats Macy’s on some prices, Macy’s 
beats it on others. Frequently, the difference between the stores’ prices is only 
a penny or two. , 

“What it means: Other department stores in New York are now able to stand 
up to Macy’s and slug it out.’’ ' 

The Department’s statement in the first paragraph on page 17 as to over- 
crowding in some fields of merchandising would be just as applicable in the 
absence of stabilized price on some trade-marked brands resulting from resale 
price maintenance, The chain stores and other large outlets, if they were 
efficient, would grow. There is no reliable information that supports the De- 
partment’s proposition that the chain stores and large department stores would 
not continue the development of their own brands, in the absence of retail price- 
maintenance (‘‘fair trade’’) laws. 

It has been pointed out above that someone sets every price, and the consumer 
exercises no more control over prices fixed by the reseller, especially the big store, 
than he does over those set by the manufacturer of a trade-marked commodity; 
nor is there anything to indicate the consumer’s interests are considered any 
more in one instance than they are in another. The buyer, whether he be an 
average family buyer, or otherwise, has no choice when confronted by high price 
of a “fair-traded”’ on “non-fair-traded’’ commodity other than to buy or refrain 
from buying the particular trade-marked commodity. The reference to the 
father who needs drugs seems a resort to dramatics as a substitute for fact. 
Even in the “fair-trading”’ drug industry, the price of preseriptions is not ‘‘fair- 
traded’’—cannot be. The following statement is a curious one. Very few of 
us have been able to buy everything we have wanted. As long as the prices of 
Cadillacs are as high as they are, some of us will not be able to afford to pay for 
one. In other words, we then must simply refrain from buying Cadillacs. We 
may not even have the price of a new Ford, and then we simply must refrain 
from buying a Ford. We fail to see wherein this was ‘‘never the American 
concept.” 

The Department’s statement on page 18 attempts to make an issue of what it 
terms the rather vague language of the Miller-Tydings Act with reference to 
commodities of the same general class. This language is broad and, revardless 
of the rather academic questioning in the statement as to the similarity between 
steam irons and nonsteam irons, automatic and nonautomatie washers, should 
present no unsurmountable problems in light of the Kastman Kodak Co. v. F. T. C. 
((CCA-2, 1946) 158 Fed. (2) 592), which held that color camera film was not in 
the same general class with noncolor film and was not in free and open com- 
petition, 

It is submitted that the Department of Justice has failed to show that in the 
14 vears prior to the Schwegmann case resale price maintenance under the 
Miller-Tydings Act has been a factor in adversely affecting competition at any 
level, nor has it shown there is a reasonable possibility that resale price main- 
tenance under H. R. 6367 would adversely affect competition at any level. 


The CyarrMan. Senator Dirksen. 


STATEMENT OF HON. EVERETT M. DIRKSEN, A UNITED STATES 
SENATOR FROM THE STATE OF ILLINOIS 


Senator Dirksen. Mr. Chairman, the Subeam Corp. of Chicago, 
Ill., was unable to be present at the hearings today, and may not find 
opportunity to testify. 

They have sent me a brief on the matter that is pending before the 
committee at the present time. I recommend it to the committee 
because I think it is an excellent brief and splendidly done, and I 
want to present it to the committee for the record. 

The Cuatrman. All right, it will be made a part of the record. 
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Senator Dirksen. Thank you for permitting me to intrude on the 
committee session. 

The CuarrmMan. Thank you for coming here with this additional 
testimony, Senator. We want to get all the testimony we can with 
respect to this matter. 

(The document referred to is as follows:) 


STaTeEMENT or B. A. Granam, PRESIDENT, AND HERMAN T. VAN MELL, GENERAL 
CoUNSEL, OF SUNREAM CorpP., ON BEHALF OF THE ENACTMENT OF THE McGuire 
Birt (H. R. 5767) To Restore THe EFFEecTIVENESS OF “Farr TRADE” 
MERCHANDISING 

STATEMENT OF Mr. GRAHAM 


My name is Bernard A. Graham and my address is 5600 West Roosevelt Road, 
Chieago 50, Ill. I am president of Sunbeam Corp. of Chicago, IIl., an Illinois 
corporation, which manufactures the nationally famous Sunbeam Mixmasters, 
Shavemasters, Coffeemasters, Ironmasters, Toasters, Waffle Bakers and similar 
items. Our products are known as “traffic appliances,” a trade term which 
normally refers to the small type of appliances which may be carried out of the 
store by a customer. This distinguishes it from major appliances such as refrigera- 
tors, the merchandising of which involves different problems. 

We have established standard prices for our trade-marked products and since 
1937 have distributed them in all States having fair-trade laws, under such laws. 
I would like to discuss briefly some aspects of the nature of retail merchandising 
in the United States as well as some of the basic inescapable market facts which 
shape | retail selling 






MANUFACTURING AND SELLING ON A MASS PRODUCTION BASIS 


Sunbeam has a million square feet of factory space in Chicago and we are 
currentiy employing 3,800 people. Our peak employment has been as high as 
5,300. By the utilization of the latest mass production techniques and equip- 
ment we are enabled to produce, through continuous flow assembly lines, a large 
quantity of top quality appliances on a very efficient basis. We achieve a com- 
paratively low cost because of the quantity of units which can be produced by these 
manufacturing processes. If we were unable to manufacture and sell such quan- 
tities of appliances our cost per unit would be very much higher, or in the alterna- 
tive. we would have to cheapen considerably the quality of our products. 

Mass production plus mass distribution then, is a very great benefit to the 
American consumer; without it he would not enjoy the superior standard of living 
which only this country has developed. While engineers and planners can readily 
devise efficient mass production techniques, unless the products of the assembly 
are sold in sufficient quantities, it is all unavailing. 

‘refore, in the Jast analysis, it is only continuous mass sales on a Nation-wide 
basis which make efficient mass production possible. In order to obtain such sales 
tens of thousands of retailers must be willing simultaneously to stock, sell, and 
reorder our appliances. Thus, no matter whether an item is or is not attractice 
to customers, it will not be brought into the stores for the customers to purchase 
retailer is willing to invest his money in stocking and selling the prod- 
Li he entire crux of fair trade; ; the retailers absolutely will not con- 
stock, reorder, and offer for sale our products, or the products of ani 
inless he has reasonable expectations of reselling them to the 
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is that price cutters will make it impossible for him to sell at 
I i nd sell the item. 

If the retailer has been selling tt e items at a profit, and then loss-leader operators 
or discount houses begin to drive the price below the point where he can make a 





profit ill gradually cease to order from our wholesale distributors and will in 

the course of time completely close out his inventory, and then refuse to reorder. 

TI } shed sales at the facts rv; it means curtailing and cutting dow: 
n lines, and eventually the cheapening of the product, or driving 
t arket 





THE NATURE OF RETAILING 


The retailer stands between the consumer and the manufacturer. The retailer 
ean be a conduit to the custon he retailer can also be a barrier 
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It is not fully appreciated to what extent control of the retailing field has been 
concentrated in very a few hands. 

According to the United States Census Statistics there are approximately 
1,700,000 retail stores of all kinds doing a total of about $130 billion annually in 
sales. The so-called ‘“‘over-the-counter’”’ retail stores, however, are a little over 
one million in number, and their total sales for the last year in which United 
States Census Statistics are available (1948) was approximately $85 billion. 

Now, this being the over-all picture of over-the-counter retailing in the United 
States, it must be kept in mind that 14 percent of those stores did at least 66 
percent of all the business. This is bad enough. But the concentration of power 
of big city department stores and mail-order houses has gone to the point where 
only 62 giant retail organizations, each doing $50 million or more a year in 1949, 
did $16,800,000,000 or over 20 percent of the $85 billion annual sales of over-the- 
counter merchandise. 

These 62 giants have perhaps a total of 20,000 stores out of over a million retail 
store. Thus, in the great metropolitan markets of the country, and in the big 
mail-order business 2 percent of all the stores do over 20 percent of all the business. 
More graphically, to portray the gigantic power of the giant retailers in contrast 
to the weak position of even a big successful appliance manufacturer, as is Sun- 
beam, consider that Sears, Roebuck, through some 665 retail stores did last year 
approximately $2,500 million in sales, while Sunbeam Corp.’s sales were a mere 
$61 million. R. H. Macy, the world’s largest department store, last year did 
more than $360 million worth of business against Sunbeam’s $61 million. 

Thus, a handful of retail giants, each of them vastly bigger than Sunbeam, 
dominate the field of retailing in the United States, and when they so choose, they 
can act as a barrier to a manufacturer who seeks to produce goods for the ultimate 
consumer. As such a barrier, they are in a position to dictate terms to the manu- 
facturer, and have the power to restrain his efforts to compete for sales to the 
ultimate consumer. 

The fair-trade laws are the only effective remedy yet devised to balance this 
serious concentration of retailing power and to give the manufacturer, who elects 
to merchandise in reliance upon his trade-marks and reputation for quality, an 
opportunity to compete effectively. 

| read the entire transcript of the recent hearing on resale price maintenance 
before the subcommittee of the House Judiciary Committee and while it was plain 
that the chairman was attempting to do a job on manufacturers of brand-name 
merchandise, | saw not one serious word from him on the monopoly power of giant 
retailers. In his minority report (p. 25 of H. Rept. 1516) he has a table showing 
that there were 310 manufacturers of electrical appliances and the total value of 
their shipments was $466 million—how pitiful is this against just one Sears, 
Roebuck doing $2,500 million. (And they fix the price of everything they choose 
to carry in their stores.) Yet not one word about this from the honorable chair- 
man. Instead he is opposed to permitting what he calls ‘‘large’’ manufacturers 
to set prices on their merchandise. 

The truth is that the vast majority of manufacturers of items for sale at retail are 
small, and are often extremely small in comparison to the giants who stand astride 
the retail store field. 

In order to avoid being at the mercy of these retailing giants, the manufacturer 
of products of a national reputation, bearing his trade-mark, must rely upon some 
1 million little merchants who together do the remaining 34 percent of the ‘“‘over- 
the-counter”’ retail business in the United States. 

Sunbeam relies upon approximately 150,000 stores in the States having fair 
trade laws, the vast majority of them being little stores. While many of such 
small stores may sell as few as one Sunbeam appliance a month, yet collectively 
the continuous willingness of these 150,000 retailers to stock, reorder, demonstrate, 
display, advertise, and sell Sunbeam products is what makes up the demand on 
which our mass production process can operate. It is the only thing which sup- 
ports our continuous mass production of high quality appliances. 

When the Federal Trade Commission talks slightingly of the so-called ‘“‘marginal 
retailers’, it is actually referring to these some 1 million small retail outlets who 
do approximately 38 percent of the retail business, and in doing so the Commission 
sin fact acting as spokesman for the 62 giants and a handful of other very large 
retail outfits. The big retailers do not have, in the aggregate over 14 percent of 
the stores, but they do 66 percent of all the business. Thus, strangely enough, 
the Federal Trade Commission has chosen to take a stand on the side of the 
concentrat ion of power 
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Sunbeam Corp. is vitally interested in the ability of the 1 million small stores 
to compete on an equal basis against the large and giant retailers. When such 
equal opportunity of competition is present, then the best interests not only of the 
retailers but of manufacturers who merchandise upon their reputation and trade- 
marks are protected, and the consumer is benefited because he has a choice 
between the private brands of the giants and the fiercely competing national brands, 


THE TWO TYPES OF RETAIL MERCHANDISING IN THE UNITED STATES 


As the foregoing comments would indicate, there are two methods of supplying 
the consumer. 

The principal method used by the giant retailers and the larger stores through- 
out the United States is to sell goods of origin unknown to the consumer, in reliance 
upon the reputation of the store which sells them. As was brought out by the 
testimony of Q. Forrest Walker, economist for R. H. Macey & Co., Ine., who 
testified before the House Committee on the Judiciary, Anti-Trust Subcommittee 
on February 25, 1952 (“Study of Monopoly Power,” p. 446), there is on the 
market approximately 400,000 different items which the larger department 
stores carry, of which not more than 10 percent are fair-traded. Thus, 90 percent 
of the over-the-counter retail goods in the flow of interstate commerce in the 
United States are sold on the basis of the reputation of the store which handles 
them, and are not susceptible of being fair traded. 

The other method of retailing in the United States gives an opportunity for 
the manufacturer to follow his goods through to the ultimate consumer. Ten 
percent of the over-the-counter merchandise is sold through this method. Under 
this method the manufacturer stamps his trade-mark on his product, and by 
widespread advertising and promotion and particularly by constantly manu- 
facturing a quality product he creates an acceptance for his goods in the mind 
of the consumer. This acceptance leads to a continuous demand and sufficient 
volume to justify mass production techniques. The retailer is essentially a part- 
ner of the manufacturer, or in another sense, may be said to be a part-time sales- 
man of the manufacturer’s goods. The retailer makes the manufacturer’s 
products available at the point of sale. They are sold to the consumer and 
accepted by him basically in reliance upon the manufacturer’s trade-mark, and 
irrespective of the reputation, or ability of the retail merchant to test and warrant 
the goods. The trade term is “pre-sold’’ merchandise. 

It was precisely this method of retailing that the Miller-Tydings Act was in- 
tended to protect. Fair-trade merchandising is the only effective competitive 
method which counterbalances the big stores and the prices they fix on 90 percent 
of the total goods sold. 

As Senator Tydings pointed out in the hearing on the bill before a Subcommittee 
of the Senate Judiciary Committee, Seventy-fourth Congress, second session, 
fair-trade legislation— 


“deals only with the right of a manufacturer to keep track of his article until it 
reaches the public, in order to guard the public against excessive prices on the 
one hand and protect the manufacturer and distributor against cutthroat price 
cutting on the other.”” (Senate Report No. 2053, pp. 21, 22.) 

As a matter of fact, fair trade in the 10 percent of the over-the-counter mer- 
chandise, so handled, affects a very small proportion of all of the goods sold 
to the public. 

The automobile industry which accounts for a vast segment of all retailing 
effectively controls the selling price of its products. 

As Senator Tydings said in the hearing on the Miller-Tydings Act: 

“Let me also point out that what this bill seeks to do for the small-business man 
is already a privilege which the powerful can enjoy. For example, all automobile 
agencies in the country selling General Motors or Ford cars sell at the prices 
designated by the manufacturers, because the distributors are in most cases the 
agents of the manufacturers. Therefore, he can do legally by contract what the 
man not so fortunately circumstanced cannot do, because the latter does not 
have the power through aggregation of capital to set up agencies, but has to sell 
to distributors willy-nilly. So that if you extend the privilege contained in this 
bill to the extent that the bill defines it, you will be doing nothing more than 
extending to the smal] manufacturer a privilege enjoyed for many years by the 
most powerful concerns in the United States” (hearing on S. 3822, p, 22). 

Those manufacturers who are big enough to distribute through their own stores, 
like Singer Sewing Machine, or to sell their products under consignment, like 
General Electrie light bulbs, or sell directly, or combine manufacturing and re- 
tailing like some of the giant stores effectively establish their prices in the interests 
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of orderly continuous distribution, and this without legal question. Just because 
Sunbean is no giant is no reason to deprive it of the same opportunity. 


THE IMPORTANCE OF PRICING AND DISTRIBUTING MERCHANDISE ON THE BASIS OF 
AVERAGE COST OF DOING BUSINESS 


As I said earlier, I read the proceedings before the Judiciary Committee of the 
House daily, as the hearings were in progress. The opponents of fair trade, par- 
ticularly the Department of Justice and the Federal Trade Commission had a 
vreat deal to say about their claim that fair trading increases prices to the con- 
sumers. 

The theory seems to be that if a manufacturer can fair-trade he can set his 
price as high as he pleases. 

This is a complete market fallacy since the competition between competing 
brands, both national and private, determines what top or ceiling price may be 
charged, and, unless there is competition, the manufacturer cannot fair-trade. 

By virtue of the actual economics of retailing, there is beth a ceiling and a 
floor to any price. The floor is determined by the retailers’ cost of doing business. 
Except temporarily, such as: a closeout, or to move distress merchandise, a bank- 
ruptcy sale, discount and loss leader operations, and the like a price cannot be 
lower than the point where the retailer handling an item ceases to make a profit. 

Every fair-trading manufacturer must observe both the ceiling and the floor. 
The interplay of these two inexorable economic forces compels him to set his price 
high enough so that the average dealer (not the marginal dealer) can recover his 
cost of doing business and make a small profit in the sale of the product, and yet 
not so high that competing products will make his product unsalable. 

I want to stress particularly the average dealer. 

All American enterprise, under the capitalistic system, is based on past actual 
average experience, present actual average cost and market performance, and 
future average expectations. 

This contrasts to a socialistic economy where present production is scheduled on 
what some particular planner who happens to be in power at the moment thinks 
ought to be good for the people. Since the people have to take his planned future, 
whether they like it or not (because there is no alternative), the planner doesn’t 
worry about careful computation of average market expectations. (In fact the 
last few years demonstrate that the planners somehow always miscalculate.) 

All enterprisers under the capitalistic system who produce quantities of goods 
for the market must first appraise the range of expectancies of that market and 
come up With an average expectancy. The manufacturer who naively bases his 
calculations upon the most optimistic market behavior which might be expected, 
must eventually fail. The manufacturer who bases his calculations upon the 
most pessimistic view of what the market might do will, in the long run, necessarily 
face a diminishing business, and eventually he, too, will fail. 

I cannot emphasize this enough, because all successful businesses in this country 
are based on the fact that their management has successfully calculated the aver- 
age expectancy of the market and they have done at least as well or better than 
such average. 

In making his calculations as to what the average expectancy might be, the 
businessman carefully tabulates the actual average experience of the past. 

This is fundamental. Asa matter of fact, we at Sunbeam daily analyze what is 
currently happening in our sales, compared with what happened in sales for com- 
parable periods in previous weeks, months, years, and marketing seasons, and we 
correlate this with advertising or sales promotional plans, labor and material 
costs, and other items, and from this data attempt to predict what can be reason- 
ably expected as an average market expectancy in the immediate future. 

[ am trying to make the point that the actual economic behavior of free Ameri- 
can business is first, last, and always based on calculations of average experience 
and average probabilities. 

The fundamental of our selling problem is that the average dealer will not offer 
our product to the consumer unless the retail price is set at a point to cover the 
average retailers’ cost of doing business at a profit. 

Fair-trade prices which we establish are based precisely upon our knowledge 
of what the average cost. of doing business is for the average dealer. 

We freely concede that there are some very high cost and inefficient retailers 
(or, as the Federal Trade Commission says, marginal retailers) at one end of the 
Scale, and we know that at the bottom end of the scale there are a few exceptionally 
efficient retailers, but they are mostly retail sweatshop operators who either do 
a know their costs or deliberately operate under sweatshop or parasitical con- 
dition. 
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We do not base, and no American businessman (unless he has a monopoly) 
ean or does base his market expectancy and pricing policies upon the extremes; 
he must and does base his economic conduct upon the averages. 

All of the pseudo economists who attack fair trade, and the Federal Trade 
Commission, which should know better, and the various departments of the 
Government, which, for reasons difficult to comprehend, oppose fair trade under 
the pretense that they are thus conferring a benefit upon the consumer, studiously 
ignore and have failed to make any genuine study into the actual average cost of 
doing a retail business. 

The data is not difficult to obtain. There are many reliable standard studies. 

For department and specialty stores the averages have been computed for 31 
years by the Harvard Business School. For example, Bulletin No. 135, published 
June 1951 by Malcolm P. MeNair, of the Harvard Business School, Operating 
Results of Department and Specialty Stores in 1950, gives the following figure 
for 1950: 





Percent 
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1 Except taxes on rea] estate and Federal income taxes. 
2 Except interest on real estate and improvements. 


Thus, the average cost of doing business for department stores, in 1950, at a net 
profit of 3.8 percent, surely a modest profit, was 36.5 percent. The retailer’s 
margin allowed by Sunbeam’s fair trade prices are low on this basis. 

For nineteen years Eli Lilly & Co. has published a generally accepted statistical 
digest on the average cost of doing business of representative drug stores (which, 
incidentally, handle substantial quantities of Sunbeam appliances), the figures for 
1950 operations being as follows: 
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Thus, the average cost of doing business in a drug store is 32.8 percent of each 
sale. When a San Francisco loss-leader operator recently sold Bayer’s aspirin 
which costs it 40 cents a bottle for 43 cents, the gross margin to cover its cost of 
doing business thus realized was 7 percent. (The fair-trade price of aspirin is 59 
cents—allowing for a 33% percent average margin.) I challenge that price cutter 
to come before this committee and state under oath that they are operating their 
entire store on @ gross margin of 7 percent. The fact is they cannot do so. They 
must make their average cost or fail, and thus they have to price other merchan- 
dise higher to compensate for the loss leader. 

The Controllers Congress of the National Retail Dry Goods Association of 
New York, each year publishes its Departmental Merchandising and Operating 
Results of Department Stores and Specialty Stores. The 1951 edition, reporting 
on 1950 operating results, breaks down data relating to costs in tremendous detail. 
Just as an example, table No. 1 gives data on 105 standard departments of typical 
department stores, including such diverse things as notions, umbrellas, millinery, 
handbags, blouses, boys wear, housewares, and departments in bargain basements. 
The lowest gross Margin in any department, expressed in percentage of sales, was 
24.1 percent and the top of the scale was 46.0 percent, with housewares (in which 
Sunbeam’s merchandise would be classified) right in the middle at 37.3 percent. 
But the average gross Margin, or cost of doing business at a modest profit for the 
entire store, expressed in percentage of sales, is 36.8 percent. 

I would point out that other branches of the Government have recognized these 
inescapable market facts even if the Department of Justice and Federal Trade 
Commission are blind to them. 

Thus, the Office of Price Administration established a retailers mark-up of 50 
percent over the wholesale cost of merchandise in the category of small electrical 
appliances; translating this into gross Margin, expressed in percentage of sales, 
you come out with the fact that the OPS recognized the average cost of doing 
business at a profit in the traffic appliance industry as 33% percent. 

And, of course, Sunbeam’s fair-trade prices will be found to be precisely in line 
with these basic averages. 

It is time that some of these opponents of fair-trade laws appear before Congress 
to explain why they have not given consideration to average costs of doing business 
as it relates to all pricing, not only fair-trade pricing, and then explain, if they can, 
just who they mean by the phrase ‘‘marginal retailers.” 

The plain inference of the Department of Justice’s spokesman before the House 
Interstate and Foreign Commerce Committee was that if any retailer couldn’t 
meet the discount-house and loss-leader operator’s price (returning only 7 to 
15-percent gross margin) he was a marginal retailer and might just as well go out 
of business. In plain English, this is the same thing as saying the American 
economy has no place for the average retailer, large or small, who has an average 
cost of doing business. 

Ironically enough, this type of pseudo economic thinking would eliminate the 
department stores, the corner drug stores, the neighborhood appliance stores, etc., 
leaving nothing but Mr. Schwegmann’s Quonset huts on the outskirts of town, 
the discount houses in the downtown commercial districts of large cities, and a 
few upstairs mail-order houses. 


FAIR TRADE IS THE ONLY PRACTICAL DEVICE WHICH CAN ADEQUATELY PROTECT THE 
RETAILER OF NATIONALLY FAMOUS BRAND MERCHANDISE FROM THE PREDATORY 
ACTIVITIES OF THE LOSS-LEADER AND DISCOUNT-HOUSE OPERATORS 


The discount-house operator is not a more efficient retailer, he is not even a 
salesman. He is a parasite seeking to reap the selling efforts made and paid for 
by others. Sunbeam’s fair-traded merchandise has achieved a vast consumer 
acceptance through years of intensive advertising and promotional work by 
Sunbeam and by tens of thousands of cooperating dealers who have assisted in 
demonstrating, displaving, servicing, and stocking our products. This is a costly 
selling effort. It is the frequent complaint of many department stores, that they 
are only show windows, that the customer comes to their store, examines the 
appliances, has them demonstrated to him, is instructed in their usefulness and 
desirability, and that then the customer goes to a discount house and gets 15 
percent or 20 percent off. That is no more nor less than thievery of the expendi- 
ture of money and time by the store where the customer was actually soid the 
product. 

The cost of distribution cannot be avoided by the consumer, it must be paid 
eventually. Part of the cost of distribution involves warehousing, insurance, 











178 RESALE PRICE FIXING 


taxes, transportation, delivery, packaging, and the like, and the other component 
of distribution is the cost of advertising, demonstrating and selling. The socialists 
say that these are unnecessary costs, that too much money is spent on advertising, 
that the consumer could buy more cheaply if these amounts were not spent. _ 

Now it is perfectly true that in a socialist nation the planners would decree just 
one type of electric mixer, anc they would further decree that the mixer be only 
sold in a few designated state stores. This would save advertising costs, this 
would save demonstration costs and other promotional costs because the customer 
would either have to buy that mixer or not have any mixer at all. And, if he 
wanted one badly enough, he would have to travel as many miles as might be 
necessary to the state-owned store, regardless of whether it was convenient for 
him or not. Thus, instead of having 33 brands of electric mixers to choose from 
at various prices he would have to take the state product, or else. (And I doubt 
that nationalized factories, which are notoriously inefficient could produce any 
kind of serviceable mixer except at a very high cost.) 

The point I am trying to make is that the cost of advertising and promotion is a 
very small cost for the American consumer to pay, in return for the privilege of 
choosing from a vast number of competing items. It is a small cost to pay for 
maintaining the profit system which provides an incentive for many competing 
manufacturers to constantly improve their products. 

The other type of cut-price operator is the loss leader merchant, who, also, is not 
a more efficient retailer. As one of them testified before the House Judiciary 
Committee: 

“What cheaper method of advertising is there if I advertise a commodity that 
costs me a dime for 5 cents, and that customer comes into my store. And my only 
hope is when I have sold him something that costs me 10 cents for 5 cents, and I 
have lost a nickel, by once getting him into my store he may like my clerks, he 
may like my merchandise displays, and he may like my merchandise, and he may 
like the prices of my other merchandise, and he will buy something from me. 

“In my own estimation I say loss leaders is one of the finest methods of retail 
advertising devices.”” (Study of Monopoly Power, p. 423.) 

This amazingly frank statement lays on the line the actual economics of the 
loss-leader operator. 

He too operates on averages. As any marketing expert will testify, the volume 
of sales is directly proportionate to the number of people who come into the store. 
The loss-leader operator is no philanthropist—he is a would-be monopolist who 
wants to divert the normal neighborhood traffic from all the competing dealers 
and to divert those people into his store. 

Those opponents of fair trade who gather the loss-leader and discount-house 
operators to their bosom, whether they realize it or not, are fostering monopoly 
because the inevitable result of unchecked price cutting on the same product 
is to drive all but the strongest price-cutter out of business. 


CONCLUSION 


Following the Schwegmann decision in which the United States Supreme Court 
overruled the nonsigner method of fair trading in interstate commerce, and in order 
to protect our tens of thousands of retailers from being crucified by the loss-leader 
operators and the would-be monopolist, Sunbeam Corp. set up its universal fair- 
trade contract system, based on the contractual sections of all of the State fair- 
trade laws and the Miller-Tydings Act. We now have over 150,000 signed con- 
tracts with retailers of various classes in the 45 fair-trade States, including elec- 
trical stores, hardware stores, department stores, jewelry stores, drug stores, 
ete., ete. To show the extent of our distribution, the National Association of 
Retail Druggists claim only 35,000 members whereas over 150,000 retail merchants 
of all classes have already signed Sunbeam fair-trade contracts. This system has 
worked quite well for Sunbeam and has proved to be enforceable practically, 
although we recognize that for many, if not most manufacturers it would not be 
feasible. 

However, the day after the hearings on resale price maintenance before the Sub- 
committee of the House Judiciary Committee closed the Department of Justice, 
in a move obviously intended to point up its anti-fair-trade testimony before that 
committee, filed a civil antitrust suit against Sunbeam Corp. to enjoin even the 
contractual method of fair trade which the Miller-Tydings Act was obviously 
intended to sanction. 

Because of this bitter, determined attack upon fair trade and the national brand 
manufacturing and retailing business by certain branches of the Government 
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(who have shut their eyes to the actual economics of retailing and instead have 
accepted academic dogma as an article of faith), we urge this committee to reassert 
and reaffirm the will of Congress, once before expressed in the Miller-Tydings Act, 
and to restore and strengthen fair trade to full legal effect. 


STATEMENT OF Mr. Van MELL 


My name is Herman T. Van Mell and my address is 39 South La Salle Street, 
Chicago 3, Ill. I am general counsel of Sunbeam Corp. and drafted the Sunbeam 
universal fair-trade contract system which Mr. Graham has just mentioned. As 
counsel for the company I have directed fair-trade procedures and enforcement 
policies. In directing and participating in some 150 fair trade court cases through- 
out the country I have become familiar with many practical, economic, and legal 
aspects of fair trade, which can be learned only through such intensive work in 
the field. 

I appreciate the opportunity of directing the committee’s attention to a few 
important aspects of the legal background of fair trade, particularly so since both 
the Federal Trade Commission and the Department of Justice have, before 
committees of the House, advanced their views of the law which, in my opinion, 
if not clearly erroneous, failed to present various applicable legal concepts. 

Among other things, I refer to press reports that the Federal Trade Commission 
has just represented to this committee that enactment of the McGuire bill would 
“nullify Federal antitrust laws prohibiting horizontal price fixing conspiracies.” 
I submit with due respect that this simply is not so. I think the best evidence of 
this is that the Miller-Tydings Act has been on the books since 1937, and during 
this time up to 10 percent of all the merchandise moving in interstate commerce 
has been distributed under the non-signer fair trade system. In the 14 years 
during which almost the entire legal profession felt that the nonsigner method 
provided by State laws was sanctioned by the Miller-Tydings Act, we do not find 
any evidence that the antitrust laws with reference to horizontal price fixing 
conspiracies was in any manner nullified or rendered ineffective. 

The basic historical, inescapable fact is to the contrary, namely, that price 
maintenance of goods, where the manufacturer does not have a monopoly ip those 
goods, preserves competition, while price cutting, on the other hand, is conduct 
tending to monopoly. 

I will show later on that regardiess of what the Federal Trade Commission may 
tell this committee to the effect that price cutting is desirable for the consumer 
and that legislation to prevent price cutting on standard brand nationally dis- 
tributed merchandise would abolish the antitrust laws, the plain hard facts is that 
in the cases which they bring before the United States courts, the Federal Trade 
Commission actually proceeds on the correct economic premise that price cutting 
tends to monopoly and restraint of trade. 


PRICE MAINTENANCE IS NOT AN EXCEPTION TO BUT IN FACT STRENGTHENS ANTITRUST 
LAWS 


The opponents of fair trade have created the erroneous impression that price 
maintenance contracts are unlawful at common law. This is just not so. 

Prior to the decision of the Supreme Court in the Dr. Miles case, it was generally 
recognized that the common law sanctioned contracts establishing resale prices 
between the producer of branded articles and his customers. Indeed, price main- 
tenance contracts were recognized as legal and proper agreements. 

The Chancery Court of England so held in Elliman, Sons & Co. v. Carrington & 
Son Ltd. ((1901), 2 Ch. 275). In that case, Elliman, a manufacturer of a proprie- 
tary medicine entered into a contract with Carrington, a wholesaler, whereby 
Carrington agreed (1) that they would not sell the article for less than an agreed 
price and (2) that they would procure from their vendees an agreement not to sell 
the ie for less than a designated price. To this arrangement the court 
inquired: 

_“‘Why should not Messrs. Elliman be at liberty to fix the price in that way? 
Nobody has argued, and it could not possibly be argued, that they are not at liberty 
to fix the price on the first sale to Carrington & Son. Why should they not be at 
liberty to make the further bargain with Carrington & Son that they shall not 
sell it below a certain price? It is said that it is in restraint of trade. * * * 
It seems to me that what is restraint of trade as regards Carrington & Son is really 
the liberty of trade as regards Elliman.” 








180 RESALE PRICE FIXING 


Mr. Justice Holmes, when Chief Justice of the Supreme Court of Massachusetts, 
recognized the state of the common law which he called ‘‘the inherited doctrine,” 
in Garst v. Harriss (1900), 177 Mass. 72. 

Even after the decision in the Dr. Miles case, a number of States applied 
their own common law and refused to follow the Supreme Court. Thus, in 
Fisher Flouring Mills Co. v. Swanson (76 Wash. 649 (1913)), the Supreme Court 
of Washington held that (660): 

“Tn the absence of a monopoly, either actual or potential * * * a contract 
fixing retail prices to the consumer cannot have an effect appreciably inimical to 
the public interest * * *,.” 

See also, Commonwealth v. Grinstead (111 Ky. 203); Clark v. Frank (17 Missouri 
Appeal Reports 602); Grogan v. Chaffee (156 Cal. 611), and Walsh v. Dwight 
((1899), 40 App. Div. (N. Y.) 513). 

The New York courts unequivocally sustained vertical resale price maintenance 
contracts in Marsich v. Eastman Kodak Co, (269 N. Y. 621). There the Eastman 
Kodak Co. entered into agreements with its wholesalers to maintain the company’s 
list prices and not to sell any Eastman products to any retailer who should sel] 
to the consumer at less than the list prices or to other wholesalers who resold to 
such retailer. The plaintiff, a wholesaler, sold to a price cutter. The Eastman Co. 
and its other wholesalers thereupon refused to sell to the plaintiff. It was alleged 
in the complaint and argued that Eastman and its wholesalers had combined and 
conspired to create a monopoly and restrain trade in violation of the Donnelly 
[antitrust] Act (N. Y. Gen. Bus. L., see. 340). 

The court of appeals, however, by per curiam disposition of the appeal, 
unanimously affirmed the appellate division and adopted its opinion which held 
that— 

‘A contract involving intrastate transactions, made by a single producer with a 
group of dealers for the maintenance of a price scale on its products and for the 
enforcement thereof by prohibiting dealers from selling to one who violates the 
price scale or who in turn sells to one who violates the price scale, does not conflict 
with thestatute, is not illegal, and, therefore, affords no basis for a claim of damages 
by one claiming to be aggrieved thereby (Walsh v. Dwight, 40 App. Div. 513 [Ist 
Dept. 1899]; Locker v. American Tobacco Co., 121 App. Div. 443 [2d Dept. 1907 
affd. 195 N. Y. 565 [1909]; Park & Sons Co. v. Nat. Druggists Ass’n., 54 App. Div. 
223 [Ist Dept. 1900]; affd., 175 N. Y. 1 [1903]}).”’ VWarsich v. Eastman Kodak Co. 
(244 App. Div. 295 (2d Dept. 1935)). 

This common-law background of the validity of resale price maintenance is 
what led Mr. Justice Holmes in his dissenting opinion in the Dr. Miles case to 
point out that ‘“‘there is no body of precedent that by any logic requires the con- 
clusion to which the court has come, [that price maintenance contracts violate 
the Sherman Act]. The conclusion is reached by extending a certain conception 
of public policy to a new sphere.” 

As a matter of fact, after the passage of the Sherman Act in 1890, for a long time 
there was no thought that price-maintenance contracts violated it. 

It should be noted that in 1892 the Circuit Court, 8. D. Ohio, W. D., held that 
a price-maintenance agreement was not a violation of the Sherman Act, granted 
habeas corpus to a petitioner indicted on the opposite theory and declared: ‘‘in 
the present case, the arrangement * * * only secured to the vendors a 
reasonable protection in their business” (Jn re Greene (1892), 52 Fed. 104, 118). 
For 23 years thereafter no criminal prosecutions appear to have been instituted 
under the Sherman Act on the theory that resale price maintenance contracts 
were illegal, although they were the continual subject of civil litigation in the 
Federal courts, where, until 1911, the majority of decisions sustained the validity 
of resale price maintenance contracts. (See, for example: Bement v. National 
Harrow Co., 186 U. 8. 70, Dr. Miles Medical Co. v. Goldthwaite, 133 Fed. 794, 
Dr. Miles Medical Co. v. Jaynes Drug Co., 149 Fed. 838, Dr. Miles Medical Co. 
v. Platt, 142 Fed. 606, Wells & Richardson v. Abraham, 146 Feb. 190 (aff'd. 
C. C. A. 2, 149 Fed. 402), Authors & Newspapers Assn. v. O'Gorman Co., 147 
Fed. 616, Cf. John D. Parks & Sons Co. v. Hartman, 153 Fed. 24.) Under the 
pre-fair-trade law of the States, the weight of authority likewise sustained the 
validity of resale price maintenance contracts. (See, for example: Grogan v. 
Chaffee, 156 Cal. 611, Garst v. Harris, 177 Mass. 72, Clark v. Frank, 17 Mo. 
App. 602, Murphy v. Christian Press, etc., 56 N. Y. S. 597, Fisher Flouring Mulls 
Co. v. Swanson, 76 Wash. 649.) 

One very important aspect of the case of Dr. Miles Medical Co. v. Park & 
Son (220 U. 8. 373), was that it involved a proprietary medicine which may 
well have been noncompetitive at that time. Although legal text writers have 
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overlooked this vastly significant fact, this distinguishing fact was pointed out 
by the Supreme Court of Washington in the case of Fisher Flouring Mills Co. v. 
Swanson (76 Wash. 649, 137 Pac. 144 (1913)). 

If the distinctive fact of the Dr. Miles case is that the proprietary medicine 
there involved was not in free and open competition with commodities of a 
similar description manufactured by others, then the Dr. Miles case is perfectly 
consistent with fair-trade laws. Dr. Miles then would not have been able to 
fair trade that medicine either under the Miller-Tydings Act or under the Mc- 
Guire bill which requires that a product be in such free competition as a pre- 
requisite to fair trading. 

It is no accident that there is a long history of efforts of manufacturers of trade- 
marked products to protect a uniform pricing structure. As Mr. Graham has 
pointed out, the economic necessities of merchandising products on that basis 
require a uniform pricing structure. Unless a uniform pricing structure is main- 
tained, a few unscrupulous operators through price cutting will immediately pro- 
ceed to ereate monopolies in the handling of such products, or else restrain the 
trade in them. 

Opponents of fair trade say that it is inconsistent with the antitrust laws because 
it preserves competitors rather than competition. The college professor and 
Fortune magazine, which should know better, are very fond of repeating this 
illogical cliche as conclusive criticism of fair trade. The fact is: When competi- 
tors are eliminated competition stops. The purpose of the antitrust laws was 
precisely to preserve competitors. All the principal cases so show. (See U. S. 
v. Swift Co., 286 U. S. 106, (1932).) 

I thus suggest for the consideration of this committee that the objectives of the 
McGuire bill are absolutely consistent with the objectives of the Sherman Anti- 
Trust Act and, of course, are consistent with the Robinson-Patman Act which for 
all practical purposes requires a manufacturer who distributes in whole or in part 
through wholesale distributors to maintain a uniform (fair trade) price at the 
wholesale level, failing which he is subject to prosecution by the Federal Trade 
Commission. 

The true legal concept of ‘‘freedom of competition”’ as expressed in our antitrust 
laws is the preservation of “fairness of competition.” 

Some advocates of “free competition” in the United States often confuse their 
objectives and give the impression that they are advocating unlimited and un- 
bridled competition. This they do not mean. The end result of absolutely free 
competition must necessarily be the complete victory of one of the competitors 
over most of the others and thus the establishment of monopoly. The Sherman 
Act was expressly intended to and has always been construed to place limits upon 
“absolute competition” in order to preserve “fair competition.’’ Likewise the 
Federal Trade Commission Act (15 U.S. C. A., see. 41, et seq.) limits and curtails 
free competition by designating certain acts as unfair competition. The concept 
of what is fair and what is unfair is constnatly changing, but price cutting has 
been historically recognized as a major form of unfair competition. 

The term “restraint of trade” is likewise susceptible of various meanings. In 
one sense it refers to acts which curtail the quantity of goods marketed, or to acts 
which limit or restrict the number of producers. On the other hand, the term 
“restraint of trade’? may mean the imposition of certain statutory rules or inter- 
pretations under which trade is regulated by the Government and the courts. 
Thus the Department of Justice asked the courts to restrain the trade of the 
Aluminum Co. of America on the ground that in exercising its freedom of com- 
petition it had become too large and powerful for the good of the country (United 
States v. Aluminum Co. of America (C. C, A. 2d 1945), 148 F. (2d) 416). 

Theretore, the terms “freedom of competition,” “restraint of trade,” “limita- 
tions upon competition” are all relative terms. There is a type of competition 
which provides an incentive for hundreds of manufacturers constantly to offer 
novel, useful and better goods to the consumer and this is the type of competition 
it is considered desirable to preserve. There is competition which seeks to 
concentrate in one enterpriser a greater amount of trade in a particular commodity, 
eventually leading to a partial or complete monopoly, and this is competition 
which is considered detrimental to the public interest 

As noted above, price cutting has long been considered a principal weapon of 
such destructive competition. Many leading cases under the Sherman Anti- 
trust Act have demonstrated that price cutting in a particular line of com- 
modities tending to or having the foreseeable effect of concentrating more and 
more of the trade in such commodities in certain hands (and eliminating compet- 
itors) is an instrument of monopoly. Therefore, the freedom to price-cut, when 
it has such a result, is forbidden by the Sherman antitrust law. 
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It is thus apparent that in construing our antitrust laws there has been a 
constant attempt by Congress and the courts to specify and define that type of 
competition which is to be encouraged, and that type of competition which is 
to be outlawed. As the Supreme Court said in Standard Oil Co. v. Federal Trade 
Commission ((1951), 340 U. S. 231, at pages 248, 249): “The heart of our national 
economic policy long has been faith in the value of com vetifion. In the Sherman 
and Clayton Acts, as well as in the Robinson-Patman Act, ‘Congress was dealing 
with competition, which it sought to protect, and monopoly, which it sought to 
prevent.’’’ (Citing from another case.) 

Confusion in analysis between the type of competition which it is the public 
policy to protect, and that type of competition which leads to monopoly (which 
confusion has sometimes arisen from following a precedent not applicable on the 
facts relating to the particular acts of competition involved) has sometimes led to 
results licensing the undesirable type of competition. 

The psychiatrists describe a man who competes with himself as a split person- 
ality or schizophrenic, and unless the disorder is cured, he destroys himself. The 
same thing is true in economics. A product cannot compete with itself in the 
market place at different prices—the lowest known price must prevail—and so if 
loss leader operators advertise at a price below the average cost of doing business, 
the ensuing spurious price competition with itself must destroy the marketability 
of the product. 

The distinction between the two types of competition was carefully spelled out 
by the Supreme Court or Washington: 

“Finally, it seems to us an economic fallacy to assume that the competition 
which, in the absence of monopoly, benefits the public, is competition between 
rival retailers. The true competition is between rival articles, a competition in 
excellence, which can never be maintained if, through the perfidy of the retailer 
who cuts prices for his own ulterior purposes, the manufacturer is forced to com- 
pete in prices with goods of his own production, while the retailer recoups his 
losses on the cut price by the sale of other articles at, or above. their reasonable 
price. It is a fallacy to assume that the price cutter pockets the loss. The 
public makes it up on other purchases. The manufacturer alone is injured, 
except as the public is also injured through the manufacturer’s inability in the 
face of cut prices, to maintain the excellence of his product. Fixing the price on 
all brands of high grade flour is a very different thing from fixing the price on one 
brand of high grade flour. The one means destruction of all competition on and of 
all incentive to increased excellence. The oiher means heightened competition and 
intensified incentive to oncreased excellence. It will not do to say that the manu- 
facturer has no interest to protect by contract in the goods after he has sold them. 
They are personally identified and morally guaranteed by his mark and his 
advertisement (.Wazetti v. Armour & Co., 135 Pac. 633). His reputation as a 
manufacturer, one of his chief assets, is bound up in them” (Fisher Pioaties Mills 
Co. v. Swanson (1913) 76 Wash. 649, 137 Pac. 144, 151). | Emphasis added.] 

The evil of price cutting in the sale of an identical national-brand product 
normally merchandised by hundreds of dealers simultaneously (as is the case with 
Sunbeam’s products) was recently complained of by the Federal Trade Commis- 
sion. Since we cannot improve upon their clarity, we quote from the findings of 
the Commission for their succinct and graphic portrayal of the evils of price 
cutting: 

“‘Ned’s, however, sold [branded gasoline] at retail exclusively, and it has been 
its practice since March 7, 1938, to sell to its customers below the prevailing retail 
service station price or to give premiums and discounts which result in a price 
below its posted price. 

‘“‘A lower price at one service station than at another is an important factor in the 
urchasing public’s mind, especially in the price of the petitioner’s advertised 
rands. Any difference in price between two stations selling the same brand of gasoline 

ts very important in influencing the business.” 
* * * * * * * 

“In 1937 Ned’s was selling the petitioner’s Red Crown gasoline to the public at 
approximately 2 cents a gallon below the prevailing retail service-station price, 
which continued with variations until the latter part of 1939. In 1939 and 1940, 
when Ned’s posted price was the prevailing retail price, it gave premiums and 
discounts under cover. It has from time to time given commercial discounts of 
1 to 2 cents a gallon off the posted tank-wagon price. In 1939, Ned’s also issued 
trading stamps with a value of 2 cents a gallon, which were redeemable in mer- 
chandise or gasoline at Ned’s stores. Price cutting at Ned’s stores has been almost 
continuous, and this company has been responsible for starting most of the retail price 
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cutting in major brand gasolines in Detroit over a period of several years. This 
practice of Ned’s has caused substantial damage to other retail service-station operators 
selling the petitioner’s Red Crown gasoline and also to retail service station operators 
selling other brands of gasoline. 

“The price discriminations granted to Ned’s, Citrin, Wayne, and Stikeman on 
gasoline sold by them at retail have given a substantial competitive advantage to 
these favored dealers in their retail operations over other retailers of gasoline, 
including retail customers of the petitioner. This competitive advantage is 
capable of being used and has been used by Ned’s and to some extent by Citrin 
[by price cutting] to divert large amounts of business from other gasoline retailers, 
including customers of the petitioner, with resultant injury to them and to their ability 
to continue in business and successfully compete with Ned’s and Citrin in the retailing 
of gasoline. The effect of these discriminations in price allowed by the petitioner 
to Ned’s, Citrin, Wayne, and Stikeman [because of the price cutting resulting 
therefrom] has been and may be substantially to lessen competition and to injure, 
destroy, and prevent competition with each of these four dealers and with their respec- 
tive customers in the retail sale of gasoline (Standard Oil Co. v. Federal Trade Com- 
mission; C. C. A. 7th, 1949, 173 F. (2d) 210, 212-213).”” (Matter in brackets and 
emphasis added.) 

Thus the Federal Trade Commission expressly finds that price cutting on 
standard-brand, widely distributed products is a commercial evil. 

(Incidentally, in its brief betore the Supreme Court in that case, which the 
Department of Justice’s Solicitor approved for filing, the 'ederal Trade Commis- 
sion suggested that Standard should have cut. off the supplies of the price cutters, 
and removed the Standard insignia (trade-mark) from the service stations of the 
price cutters. 

At the same time the Department of Justice in its suit against Sunbeam in 
Chicago complains that under our “fair trade’”’ system price cutters are not being 
supplied and that we are attempting to withhold the use of our trade-marks from 
them. The irony of it all. 

In the above case the price cutting was alleged to have been brought about 
because Standard Oil supplied the price cutter with merchandise at a more favor- 
able price than his competitors. 

Price cutting, however, is also made possible by a variety of other practices, 
such as discount selling, limited solely to ‘‘presold”’ nationally advertised brands 
of high reputation where the manufacturer, as has Sunbeam, at its expense has 
created and is maintaining consumer acceptance of such products for the benefit 
of all its dealers equally. Price cutting is also made possible by loss-leader opera- 
tions which are intended to and do offer for sale quantities of nationally famous 
brand merchandise at a loss, or a sacrifice price below the price cutter’s average 
cost of doing business, in order to attract and in order to divert customers from 
competing stores (creatiny store traffic, as they say in the trade) for the purpose of 
selling them other profitable items. 

Regardless of what causes price cutting on identical nationally advertised goods- 
which are simultaneously handled by great numbers of retailers, the evil is neces, 
sarily and always the same: 

As the Federal Trade Commission points out, the result of price cutting “has 
been and may be substantially to lessen competition and to injure, destroy, and 
prevent competition’’ with the other dealers handling the same nationaily adver- 
tised brand merchandise. 

Thus the object of the State Fair Trade Acts and of the Miller-Tydings Act 
was to enable the brand-name manufacturer to stop such price-cutting evils. 

Now, how in the world can the Federal Trade Commission tell this committee 
that legislation to prevent price cutting is a horrible thing? 


CONCLUSION 


It is respectfully submitted that enactment of the McGuire bill will strengthen 
the anti-trust laws in preventing price-cutting, a type of undesirable economic 
activity which leads to destruction of competing retailers, competing manufac- 
turers, and thus to monoplies and restraints of trade. 


The CuarrMan. Mr. Herman S. Waller. 
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STATEMENT OF HERMAN S. WALLER, GENERAL COUNSEL, 


NATIONAL ASSOCIATION OF RETAIL DRUGGISTS, CHICAGO, : A 
ILL. : 
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Mr. Water. Mr. Chairman and gentlemen of the Senate Com- } C 
mittee on Interstate and Foreign Commerce, my name is Herman 4 

S. Waller, of the law firm of Waller & Waller. I am a member of the 4 el 

Illinois and Florida bars, with offices at 32 West Randolph Street, if of 
Chicago, Ill. For 18 years I have served as counsel of the National ¥ 
Association of Retail Druggists, in whose behalf I appear as proponent & 

of H. R. 5767, more commonly known as the McGuire bill. : Si 
The National Association of Retail Druggists represents the i 

Nation’s independent retail drug-store owners, with an active member- bi B 
ship of some 35,000 individual retail drug-store owners, and by affili- 4 

ation with State and city pharmaceutical associations represents : H 
almost every independent drug-store proprietor in the United States. e 

In behalf of these community servants, and the tens of thousands Es st 


of their employees, and the respective communities they serve, I é * 
shall endeavor to present for your consideration the purpose and the 
reasons for the enactment of H. R. 5767. In support of this measure 
I have prepared a comprehensive statement which at this time I 
request permission to file for the record. 4 
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My comprehensive statement is divided into six parts: ‘ le 
Part 1 treats the historical background of the State “fair trade’’ € y 
laws by discussing— 4 
(a) Resale price maintenance before the State “fair trade” laws - 
were enacted; namely, 1941. { 
(b) Enactment of the State “fair trade’’ laws. fF e 
(c) Enactment of the Miller-Tydings Act by Congress in 1937 to 3 _ 
effectuate the operation of the State “fair trade” laws as far as they | 
may relate to transactions involving interstate commerce. z . 
Part IL treats the reasons for the present problem, as far as it 3 P 
affects the adequate enforcement of the State laws, by pointing out e P 
the effects of— e 7 
(a) The United States Supreme Court decision in the Schweg- q 1! 
mann case; % | 
(b) The decision of the circuit court of appeals in the Wentling case. a t 
Part III presents a solution for the problem created by these court iS ) 
decisions, and discusses the provisions of H. R. 5767, the measure now i ° 
before you for consideration. . ™ 
Part IV analyzes in detail the issues raised by the opponents of > h 
H. R. 5767, as contained in their statements made at the hearing on Ee : 
this measure before the House Committee on Interstate and Foreign 3 I 
Commerce, by discussing the statements of the following persons: im 6s 
(a) A representative of the Department of Justice; : y 
(6) A representative of the Federal Trade Commission; s Fb 
(c) A representative of the CIO; 5 | 
(d) A representative of some farm groups; and . h 
(e) Representatives of a group of retailers who engage in and favor ti 
loss-leader selling. A 
Part V summarizes our conclusions based upon the material sub- 
mitted, and part VI contains an appendix which provides convenient ‘ 


reference to the following: 
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(a) Data showing enactment of the respective State Fair Trade 
Acts with short excerpts of State court decisions thereunder. 

(6) A copy of Senate Report 2053 of the Seventy-fourth Congress, 
sec cal session, as quoted by the dissenting Justices of the Supreme 
Court in the Schwegmann case in support of their view. 

(c) The Miller-Tydings Act amending the Sherman Antitrust Act, 
enacted by Congress in 1937 to effectuate the adequate enforcement 
of the State “fair trade”’ laws. 

(d) The provisions of a typical State Fair Trade Act. 

(e) Conclusions of a recent Senate report of the Senate’s Select 
Small Business Committee with reference to “fair trade” legislation. 

(f) Conclusions of a recent House report of the House Select Small 
Business C ommittee with reference to “fair trade’’ legislation. 

(g) The provisions of H. R. 5767, the McGuire bill as passed by the 
House with an overwhelming majority of 196 to 10. 

Gentlemen, I believe, you will find the material in my extended 
statement informative and a fair presentation of the existing conditions 
in the field of distribution, and the imminent need for immediate 
enactment of H. R. 5767. 

At this time, however, I desire to direct your particular attention 
to the essential feature of my extended remarks, namely, why was it 
necessary for fair trade proponents to again petition Congress for 
legislation, such as is reflected in H. R. 5767, the measure now before 
you for consideration? Briefly this is the answer. 

- Forty-five States in the Union now have, and since 1941 have had 
on their statute books, a law which uniformly provides: 

(a) That it shall be legal by contract to establish the resale price 
of a branded commodity “which is in free and open competition with 
commodities of the same general class; and 

(b) That it shall be an unfair method of competition, for anyone, 
to willfully and knowingly, sell such a commodity at less than the 
price established in a contract as permitted by law, whether the 
person so selling such commodity is or is not a party to such a con- 
tract. 

To effectuate the enforcement of these State laws, the Congress in 
1937 enacted the Miller-Tydings Act, which amended the Sherman 
antitrust law in order to enable the State to carry out effectively 
their respective resale price maintenance policies as far as it may 
apply to transactions involving interstate commerce between States 
which sanction such laws. 

Since the inception of State fair trade legislation in 1931, until 
May 21, 1951, a span of 20 years, these fair trade laws withstood the 
challenge of every conceivable attack in State and Federal courts. 
However, on May 21, 1951, the United States Supreme Court in the 
Schwegmann case, and later in the circuit court of appeals in the 
Wentling case, dealt effective enforcement of these laws two lethal 
blows. 

In the Schwegmann case, the Supreme Court in a divided opinion 
held that the Miller-Tydings Enabling Act failed by express language 
to declare the intention of Congress to exempt from the Sherman 
Antitrust Act that provision of the State fair trade acts which pro- 
vides that it shall be an unfair method of competition for anyone to 
willfully and knowingly sell a commodity at less than the price estab- 
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lished in a contract sanctioned by law, whether the seller of such 
commodity is or is not a party to such a contract. 

The Cuatrman. How many members of the Supreme Court con- 
curred in the majority? 

Mr. WaLLeER. Six to three, the decision was, Senator. 

The Cuarrman. Did the three join in one position? 

Mr. Watter. The three joined in one position. 

The CuatrMan. Who were they? 

Mr. Water. They were Frankfurter, Burton, and Black. 

The majority opinion reached this conclusion irrespective of the 
many comments contained in the Congressional Record and the com- 
mittee reports, stressing the fact that each State fair-trade act, then 
numbering 42, did contain the so-called nonsigner clause, and that the 
express purpose of the Miller-Tydings Act was to enable the States 
to enforce effectively such laws when interstate commerce was 
involved. 

The circuit court of appeals in the Wentling decision, although up- 
holding the constitutionality of the Pennsylvania Fair Trade Act in 
every other respect, nevertheless, held that the enforcement of con- 
tracts entered into pursuant to a State fair-trade act, when it involves 
commodities traveling in interstate commerce, constituted a barrier 
and an interference with such commerce. ~ This decision in effect per- 
mits one, not able to commit an act of unfair competition in his own 
State, to do so, nevertheless, in another State, which has a similar 
law, only because such person commits the act of unfair competition 
under the guise of being engaged in interstate commerce. 

These two decisions, therefore, rendered enforcement of the State 
fair-trade acts legally impossible and economically impractical. The 
result was to nullify the policy of 45 States in their effort to promote 
fair and constructive competition, and to deter the formation and 
growth of monopolies in the field of distribution. 

The CHargMan. When did the number of States move up from 42 
to 45? 

Mr. Wattsr. In 1941, the last State became the forty-fifth State, 
and since then there have been no acts enacted. In other words, for 
11 years we have had 45 States that have had fair trade laws. 

The social and political impact of the Schwegmann and Wentling 
decisions on the economy in the market place, particularly as far as 
affects the small neighborhood retailer in his effort to serve the 
public in his respective community was fully demonstrated by the 
price wars which followed and the continued fear of the renewal and 
spread of predatory loss-leader selling. This problem became so 
acute that it aroused Congress to investigate the conditions. The 
result is contained in the reports and conclusions of both the House 
and Senate Select Small Business Committees, excerpts of which you 
will find in the appendix of my extended remarks. 

Hence, those affected by the problems created by these two deci- 
sions, immediately, once again, petitioned Congress for relief. The 
result was H. R. 5767, which was so overwhelmingly accepted by the 
House, and is now before you for consideration. 

This measure, which amends section 5 (a) of the Federal Trade 
Commission Act, in brief reiterates the provisions of the Miller- 
Tydings Act, and specifically further provides: 
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(a) That it shall not be unlawful to enforce contracts permitted by 
State law, which in substance provides that willfully and knowingly 
selling a commodity at less than the pr ice prescribed in such contracts, 
whether the person so selling, is or is not a party to such a contract: 
and 

(b) That neither the making nor the enforcement of contracts so 
sanctioned by a State law, shall constitute an unlawful burden or 
or restraint upon, or interference with interstate commerce. 

In short, this measure reiterates by express language the intent 
Congress felt it declared, when it enacted the Miller-Tydings Act in 
1937, in order to permit the States to adequately enforce their policies 
with reference to resale price maintenance. 

At this point, gentlemen, I desire to stress the fact that the members 
of the subcommittee of the House Committee on Interstate and 
Foreign Commerce, its legal counsel, and the House legislative coun- 
sel, have analyzed and weighed every word and punctuation mark in 
draftmmg and perfecting H. R. 5767 in its efforts to accomplish the aim 
and purpose of solving the problems created by the Schwegmann and 
Wentling decisions, yet, scrupulously avoiding the use of words or 
phrases which may in any way be construed to commit the Congress 
to the establishment of a Federal policy with reference to fair trade, 
or in any manner make it necessary for any Federal bureau to police 
or enforce the provisions of any contract or policy established by a 
State fair-trade act. 

It is significant to note, gentlemen, that during the House delibera- 
tions on H. R. 5767, every amendment offered, which in any particular 
may have possibly committed the Congress to a Federal fair-trade 
policy, or create a Federal cause of action with its consequences, or in 
any manner required any governmental agency to enforce any of the 
provisions of H. R. 5767, or any policies of the State fair-trade laws, 
was overwhelmingly rejected, thus retaining the sole aim of H. R. 
5767—as was the aun of the Miller-Tydings Act enacted by Congress 
in 1937—to be nothing more than enabling legislation to accommodate 
the States that have fair-trade laws to enforce effectively such laws, 
as far as it may concern interstate transactions. There by preserving 
the constitutional concept of State rights, in the regulation of their 
internal affairs by constitutional statutes and policies, in order to 
enhance the welfare of their respective communities. 

Gentlemen, at this time, I shall refrain from discussing the merits of 
State fair-trade legislation, except to emphasize the fact that 45 
States in the Union, a greater number of States than is required to 
amend the Constitution of the United States, have on their statute 
books a fair-trade act. That 16 State supreme courts, as well as the 
Supreme Court of the United States, upheld the constitutionality of 
these acts. And that in 20 years of fair trade, not a single State found 
it necessary to repeal its fair-trade act. Asa matter of fact, in Flori- 
da when its supreme court declared that fair-trade act unconstitu- 
tional, because the court claimed the act exceeded the States’ police 
power, the Florida Legislature, immediately reenacted its fair-trade 
act by again, more specifically declaring it to be the desired policy of 
the State for it to have a fair-trade act in order to promote the welfare 
of the people of the State. Such an overwhelming acceptance of 
fair trade speaks more eloquently for the concept of this legislation 
than any single person, I believe, could portray. 

20420—52——13 
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Gentlemen, permit me to add another observation in this respect, 
which to me was a thrilling spectacle of democracy at work. Namely, 
my privilege to watch Members of the House of different politica! 
viewpoints, representing large cities and rural areas, join in the debate 
on the floor of the House, in support of H. R. 5767. It was a thril| 
to witness 196 Members of the House rise to be counted for and only 
10 against, the declaration that opportunity through the system of 
small business must never cease to exist in America. It was an over- 
whelming assertion of State rights under our democratic constitutional 
form of government. 

To conclude my remarks, I respectfully desire to reemphasize the 
following conclusions in behalf of H. R. 5767: 

(a) That this measure is urgently needed by the 45 States in the 
Union for the adequate enforcement of their respective State fair-trade 
laws, in order that they may properly promote fair and constructive 
competition in the field of distribution. 

(6) That this measure in no way commits the Congress to a Federal 
policy concerning fair trade; nor does it make any provision which will 
require or burden any governmental agency with the enforcement of 
this measure or any of the provisions of the State fair-trade acts; nor 
does this measure add any burdens to the Federal courts in the en- 
forcement of these State laws. 

(c) That H. R. 5767 is no more than a Federal enabling act to 
accommodate the States to carry out an adopted policy which was 
repeatedly declared to be constitutional and to be an appropriate 
means in an effort to regulate fair methods of competition in the field 
of distribution, as far as it may concern interstate transactions. 

(d) That this measure is a constitutional prerogative of the Con- 
gress to promote and encourage State rights in the regulation of their 
internal affairs for the advancement of their respective communities. 

The Cuairman. We thank you, Mr. Waller. 

(The prepared statement submitted by Mr. Waller reads in full as 
follows: ) 


STATEMENT TO SENATE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 
BY HeRMAN 8S. WALLER, LEGAL COUNSEL FOR THE NATIONAL ASSOCIATION OF 
Retait Druccaists, Proponents or H. R. 5767 


Mr. Chairman and gentlemen of the Senate Committee on Interstate and 
Foreign Commerce, my name is Herman 8. Waller, of the law firm of Waller & 
Waller. I am a member of the Illinois and Florida bars with offices at 32 West 
Randolph Street, Chicago, Ul. For 18 years, I have represented the National! 
Association of Retail Druggists, in whose behalf I appear as proponent of H. R. 
5767. 

The National Association of Retail Druggists represents the Nation's 
independent retail drug-store owners with an active membership of some 35,000 
independent retailers, and by affiliation with State and city pharmaceutical 
associations represents almost every independent drug-store owner in the United 
States. 

In behalf of these community servants, and the tens of thousands of their 
employees, and the respective communities they serve, I shall endeavor to present 
for your consideration, the purpose and the reasons for the enactment of H. R. 
5767. Because other witnesses will or already have dwelt on the economic, social, 
and political reasons for the enactment of this measure, my remarks will, there- 
fore, be limited to the legal aspects thereof, as much as it may be possible to 
exclude discussions of other aspects. 

In order that you may more readily comprehend the scope and purpose of 
H. R. 5767, I have arranged my statement in the following chronological order: 
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I. Historical background: A. Resale price maintenance before the State fair- 
trade laws, viz 1931; B. Enactment of the State fair-trade laws; C. Enactment 
of the Miller-Tydings Act to effectuate the operation of the State fair-trade laws. 

II. Reasons for the present problem: A. The Schwegemann decision; B. The 
Wentling decision. 

Ill. Suggested solutions of the problem: A. H. R. 5767. 

LV. Issues raised by the opposition to restore the effectiveness of the State 
fair-trade acts: A. Statements of a representative of the Department of Justice; 
B. Statements of a representative of the Federal Trade Commission; C. State- 
ment of a representative of the ClO; D. Statements of representatives of some 
farm groups; Kk. Statements of a selected group of retailers who engage in and 
favor loss-leader selling. 

V. Conclusions, 

VI. Appendix. 


I, HISTORICAL BACKGROUND 


A. Resale price maintenance before the State fair-trade laws 


In order to understand the eens eres “ 1 Which legislative bodies 
have approved the fair-trade principle, it is necessary to know something of the 
history of former attempts to protect 1 meat prices cacti the 
unethical distributors. p 

With the development of commerce and industry due to better roads and 
communication systems and a greater interchange between communities and 
geographical sections in the development of our country, the practices of resale- 
price maintenance in one form or another were recognized as legal and com- 
mercially sound. Some of the methods used were known to the common law 
courts before the enactment of the Sherman Anti-Trust Act in 1890. Some of 
the methods used then are still in use today and recognized as legal and prac- 
ticable from the standpoint of economic principles. 

The principal methods of price maintenance in use prior to the enactment of 
the State fair-trade acts with varied and changing 
commercial success are: 

1. Restrictive conditions attached to the goods. 

2. Contractual relationships between producer and distributor. 

3. Refusal to sell. 

1. Agency agreements. 


depredations of 


legrees of approval and 


1. Restrictive conditions attached to the goods.—This method of resale price 
maintenance was used and approved on the theory that the manufacturer had 
the inherent right to control the conditions of resale of his article by the dis- 
tributor to the ultimate user. This method of resale price maintenance was used 
primarily by distributors of patented articles. Judicial approval of this method 
will be found in numerous early American cases such as: 


™ 


Heaion-Penninsular Bulton Fastener Co. v. Eureka Spe 
(1896).) 

Henry v. A. B. Dick Co. (244 U. 

Bement v. National Harrow Co. isé U.S. 70). 

Edison v. Smith Mercantile Co. (188 Fed. 925). 

Automatic Pencil Sharpener Co. v. Goldsmith (190 Fed. 205). 


lalty Co. (77 Fed. 288 


However in 1917, this theory of the patentee’s rights was reversed by the United 
States Supreme Court in the case of Motion Picture a ents v. Universal Film Co. (243 
U.S. 1 (1917)); Bobbs-Merril v. Straus (210 U. 8. 339); Bauer v. O'Donnell (229 
U.S. 1); Boston Store v. American Sraiboumaice’ Co. (246 U.S. 8 (1918)). It is 
significant that in the Boston Store case, Justice Brandeis, in his concurring 
opinion, urged that the right of the producer to fix resale prices was an economic 
question depending upon the relevant facts rather than upon any established legal 
principle. 

In this connection it is of interest to note that the theory of restrictive condi- 
tions attached to the goods which has for a time been followed with approval is 
analogous to the theory now still followed with approval as a restrictive conveant 
running with the land in the sale and transfer of real property. However applicab\ 
to personal property it is no longer so recognized. 

2. Contractual relationship between producer and distributor as a method of resal: 
price maintenance.—The right of the patentee to fix resale prices was extended to 
trade-marked and branded articles and was recognized at common law and 
enforced by the Federal courts upon the ground of direct analogy between the 
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rights of a patentee of a patented article and a trade secret article. The acceptance 
of the contractual relationship of producer and distributor to maintain resale 
prices of trade-marked products was upheld by the following cases: 


Miles Medical Co. v. Goldwaithe (133 Fed. 794). 
In re Park (138 Fed. 421). 

Miles Medical Co. v. Platt (142 Fed. 606). 
Hartman v. Platt (142 Fed. 606). 

Wells & Richardson v. Abraham (146 Fed. 190). 
Jayne v. Loder (149 Fed. 21). 

Miles Medical Co. v. Jaynes (149 Fed. 838). 


However in Miles v. Park ((CCA 6) 164 Fed. 803, (1911)) Judge Turton over- 
threw the rule which sanctioned contractual relationship to maintain resale prices 
on trade secret articles by declaring that: 

“The mere fact that one article or class of articles is made under an unknown 
and private formula and another class is not, is an undeniable fact which may serve 
for some purposes to differentiate them. But that single fact does not afford an 
economic reason, and still less a legal reason, for saying that it operates to exempt 
such articles from rules against unlawful restraint of trade.” 

This decision was accepted and followed by the United States Supreme Court 
in Miles v. Park (220 U. S. 373 (1911)) and is also said to be the leading case on the 
subject of price maintenance reflected by the producer’s contract with his dis- 
tributor whereby the distributor agreed not to resell the article below a stipulated 
price. 

A divided Supreme Court in the Miles case held that the contracts were void as 
a restraint on the alienation of title to property owned by the dealers, and as a 
restraint on competition, and for both reasons against the public interest. Mr. 
Justice Hughes in this case said: 

“The complainant having sold its product at prices satisfactory to itself, the 
public is entitled to whatever advantage may be derived from competition in the 
subsequent topic.”’ 

Of equal, if not of even greater, significance in the Miles case is the observation 
and emphatic remarks of Justice Holmes when in his dissenting opinion in this 
case said: 

“There is no statute covering the case; there is no body of precedent that by 
inelectable logic requires the conclusion to which the Court has come. The 
conclusion is reached by extending a certain conception of public policy to a new 
sphere. On such matters we are in perilous country. I think that, at least, it is 
safe to say that the most enlightened judicial policy is to let people manage their 
own business in their own way, unless the ground for interference is very clear. 
What then is the ground upon which we interfere in the present case? Of course, 
it is not the interest of the producer. No one, I judge, cares for that. It hardly 
can be the interest of the subordinate vendors, as there seems to be no particular 
reason for preferring them to the originator and first vendor of the product. 
Perhaps it may be assumed to be the interest of the consumers and the public. 
On that point I confess that I am in the minority as to larger issues than are 
involved here. I think that we greatly exaggerate the value and importance to 
the publie of competition in the production or distribution of an article (here it is 
only distribution), as fixing a fair price. What really fixes that is the competition 
of conflicting desires. We, none of us, can have as much as we want of all the 
things that we want. Therefore, we have to choose. As soon as the price of 
something that we want goes above the point at which we are willing to give up 
other things to have that, we cease to buy it and buy something else. Of course, 
I am speaking of things that we can get along without. These may be necessaries 
that sooner or later must be dealt with like short rations in a shipwreck, but they 
are not Dr. Miles’ medicines. With regard to things like the latter it seems to 
me that the point of most profitable returns mark the equilibrium of social desires 
and determines the fair price in the only sense in which I can find meaning i! 
those words. The Dr. Miles Medical Co. knows better than we do what will 
enable it to do the best business. I cannot believe that in the long run the public 
will profit by this Court permitting knaves to cut reasonable prices for some 
ulterior purpose of their own and thus to impair, if not to destroy, the production 
and sale of articles which it is assumed it is desirable that the public should be 
able to get.” 

Equally persuasive, in corroborating the observation of Justice Holmes, is the 
prophetic statement of Supreme Court Justice Brandeis, made in 1913, some 2 
years after the Miles’ decision, when discussing the effect of price-cutting, he said: 
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“The competition attained by prohibiting the producer of a trade-marked art icle 
from maintaining his established price offers nothing substantial. Such competition 
is superficial merely. It is sporadic, temporary, delusive. It fails to protect the 
publie where protection is needed, It is powerless to prevent the trust from fixing 
extortionate prices for its product. The great corporation with ample capital, 
a perfected organization and a large volume of business, can establish its own 
agencies or sell direct to the consumer, and is in no danger of having its business 
destroved by price cutting among retailers. But the prohibition of price main- 
tenance imposes upon the small and independent producers a serious handicap. 
Some avenue of escape must be sought by them; and it may be found in com- 
bination. Independent manufacturers without the capital or the volume of 
business requisite for engaging alone in the retail trade, will be apt to combine with 
existing chains of stores, or to join with other manufacturers similarly situated in 
establishing new chains of retail stores, through which to market their products 
direct to the consumers. The process of exterminating the small independent 
retailers already hard pressed by capitalistic combinations—the mail order houses, 
existing chains of stores, and the large department stores—would be greatly 
accelerated by such a movement. Already the displacement of the small inde- 
pendent business man by the huge corporation with its myriad of employees, its 
absentee ownership, and its financier control, present a grave danger to our 
democracy. The social loss is great; and there is no economic gain. But the 
process of capitalizing free Americans is not an inevitable one. It is not even in 
accord with the natural law of business. It is largely the result of unwise, man- 
made, privilege-creating law, which has stimulated existing tendencies to inequality 
instead of discouraging them. Shall we, under the guise of protecting competi- 
tion, further foster monopoly by creating immunity for the price cutters?” 

‘Americans should be under no illusions as to the value or effect of price cutting. 
It has been the most potent weapon of monopoly—a means of killing the small 
rival to which the great trusts have resorted most frequently. It is so simple, so 
effective. Far-seeing organized capital secured by this means the cooperation of 
the short-sighted unorganized consumer to his own undoing. Thoughtless or 
weak, he yields, to the temptation of trifling immediate gain; and selling his birth- 
rizht for a mess of pottage, becomes himself an instrument of monopoly.” 

It is important to observe, nevertheless, that the Miles decision did not go so 
far as to condemn al! contracts in restraint of trade, as was expressly pointed out 
in that decision: 

“To sustain the restraint, it must be found to be reasonable both with respect to 
the public and to the parties and that it is limited to what is fairly necessary, in 
the circumstances of the particular case, for the protection of the covenantee. 
Otherwise restraints of trade are void as against publie policy.” 

It should also be noted that the Miles case was decided without proof or con- 
sideration of the economie factors which might have supported the plan of con- 
tractual relationship of resale-price maintenance. Nor were facts produced to 
show what the actual effect of such plan had or could have upon the publie welfare. 

3. Agency agreements, as a method of resale-price maintenance.—This method is a 
plan whereby a manufacturer distributes his product all the way to the consumer 
through appointed agents. This plan operates on the theory that the manufac- 
turer sells his product to the consumer at prices dictated by him, through the 
dealer as if he were an employee of the manufacturer. The various phases of this 
plan may be evidenced by so-called strict agencies; consignment procedures, or 
del credere agencies. Each procedure is based upon the theory that title to the 
specified goods remain in the manufacturer until sold and/or paid for. 

The method of agency agreements in now used with approval by automobile 
manufacturers and other heavy-goods products such as radios and televisions, 
farm implements, electrical applicances, heavy household products and the like. 

This method of distribution from a lekal aspect was considered in the case of 
United States v. General Electric Co. (272 U. 8. 476, (1926)), in which case the 
United States Supreme Court held: 

“The owner of an article, patented or otherwise, is not violating the common 
law, or the antitrust laws, by seeking to dispose of his article directly to the con- 
sumer and fixing the price by which his agents transfer the title from him directly 
to such consumer.”’ 

4. The refusal-to-sell procedure as a method of resale-price maintenance —This 
plan consists of the manufacturer’s refusal to sell dealers unless they observe 
suggested resale prices. Since this practice, if carried on by the producer without 
active assistance by others, does not necessitate the making of contracts or agree- 
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ments, its operation found judicial approval in several Supreme Court cases, 
The more prominent are: 


United States v. Colgate Co. (250 U. S. 300) 
Federal Trade Commission v. Beechnut Packing Co. (257 U.S. 441) 
Cream of Wheat Co. v. Federal Trade Commission (14 Fed. (2) 40 (C. C. A. 8)) 


In the Colgate case the manufacturer gave notice to the retailer that the goods 
were not to be sold below a ‘‘suggested” retail price, and supplemented this 
notice by a policy of refusing to sell to retailers who did not ere to the sug- 
gested price. The Supreme Court in this case held that no contract for price 
maintenance had been made; that a trader or manufacturer had a right to exercise 
his discretion as to the parties with whom he would deal; and that he might an- 
nounce in advance the circumstances under which he would refuse to sell. 

In the Beechnut case the Supreme Court followed the theory of the Colgate 
case, although enjoining the Beechnut Co. from the use of certain specified practices, 
the Court declaring nevertheless that the order of the Federal Trade Commission 
forbidding any form of resale price maintenance was too broad. 

In the Cream of Wheat case, the Court directed a proviso of an FTC order to 
specify what the company might lawfully do to correct its resale price policy. 

Each of the last three methods of resale price maintenance enumerated above 
is now in use in one form or another with some degree of success and with the full 
approval of the law and the courts. However, experience has proven that none 
of these methods is fully effective to curb the evil of loss-leader selling and other 
deceptive and unfair methods of distribution. 

The refusal-to-sell policy is a precarious one, because if it were carried out to 
the extent of accomplishing real protection from predatory price cutting the 
manufacturer might find that, through the very willingness of his distributors to 
cooperate with him, a combination had developed which might smack as an illegal 
restraint of trade. It may also often be an ineffective policy since, despite the 
refusal of a producer or his regular distributor to sell to a price-cutting dealer, 
the latter invariably, often deviously, manages to get the goods, and as a revenge 
cuts prices even deeper and far below cost. 

The agency plan is likewise ineffective, costly, and impractical because the 
manufacturer has to carrv the entire burden and cost of the whole distributive 
system. This plan is limited in application in that only the giant and well- 
financed manufacturers can fully avail themselves of it with any degree of success. 
The plan, furthermore, is of limited utility because it does not adapt itself to all 
products alike, or to all distributors. Few distributors could afford the cost 
and the machinery of operation. In fact, its full use would require a complete 

hange of our free-enterprise pattern of distribution; namely, manufacturer to 
wholesaler to retailer to consumer. 

The simple contractual relationship between manufacturer and distributor 
plan, now legal under State laws as it applies to intrastate transactions, and under 
he Miller-Tydings Act when it applies to interstate transactions, was made 
ineffective by the recent Supreme Court decision in the Schwegemann case, 
the effect and circumstances of which will be discussed in this statement else- 
where; hence suffice it to note in this connection that price maintenance per se 
has not been declared illegal. Wherever resale price policies have been enjoined, 
the injunction has been aimed at the methods used to achieve the desired results, 
rather than at the principle of price maintenance itself. The courts, in fact, 
frequently have not hestiated to approve resale price policies where the methods 
used were acceptable and in line with the principles of justice and equity for the 
greater good to the greatest number. 

“Fair trade”’ is only one form of resale price maintenance. Resale price mainte- 
nance is the guiding principle of “fair trade.’’ ‘Fair trade” is called price fixing 
by its opponents, who nevertheless do net call other forms of resale price mainte- 
nance price fixing. 

The fact is that “fair trade’ is one—and only one—legal framework for resale 
price maintenance. At least $30 billion worth of goods are sold every year in 
this country without recourse to “fair trade,” through methods of distribution 
under which producers are legally permitted to establish the retail prices for their 
trade-marked products. 

All newspaper and magazine publishers can and do require all newsdealers to 
sell their publications at the price established by the publisher. The legal frame- 
work used by publishers and by other producers of trade-marked items is con- 
signment selling. Another method of resale price maintenance is exclusive dealer- 
ships used by manufacturers of automobiles and many other products. 
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Under the “‘fair trade” laws passed by the legislatures of 45 States, manufac- 
turers of trade-marked products—national brands—may establish minimum 
resale prices, if they choose, for their products through contracts with their dis- 
tributors. However, no product may be ‘‘fair-traded’”’ unless it is in free and 
open competition with similar products produced by others. This safeguard 
against monopoly is not always found in other forms of legal resale price main- 
tenance. 

All forms of resale price maintenance are used to guard a trade-mark’s reputa- 
tion and to protect a manufacturer's channels for mass distribution—all the dealers 
who handle his produets—from the havoe of competitive indecency as exemplified 
in price wars. 

Newspaper and magazine publishing and the automobile industry would not 
have developed and contributed to our economy, as they have, if they had not 
long ago adopted the forms of resale price maintenance they now use to insure 
the orderly distribution of their produets. 

The State “fair trade’ laws have the same purpose and operate in the same 
way. ‘Fair trade’ is needed by many manufacturers, particularly the smaller 
ones, who, in the interest of keeping prices down for the consumer, find it more 
economical to sell through wholesalers and thousands of independent retailers. 

These independent dealers, who form the vast majority of the country’s 
1,770,000 retailers, and many thousands of wholesalers together comprise the 
backbone of small business in America. They also need effective ‘fair trade’’ 
if they are to have even the chance to compete, in terms of efficiency and skill, 
in this age of giant retailing. 

Accordingly, whether or not the ‘‘fair trade’ laws are restored to their former 
effectiveness, there will be plenty of legally accepted resale price maintenance in 
this country. If ‘‘fair trade’’ is to be destroyed because it is resale price mainte- 
nanee, then by the same logic all vertical resale price maintenance in this country 
should be prohibited. 

The fact that the use of resale price maintenance is so widespread through 
various legal frameworks is graphic evidence that manufacturers need ‘‘fair trade’’ 
and employ it voluntarily, just as they do other forms of resale price maintenance. 
Chey are not forced into it by their distributors, as some opponents of ‘‘fair trade”’ 
have alleged. ‘They need ‘‘fair trade’’ to guard the years of hard work and the 
large investments which have gone into building up the reputation of their trade- 
mark. This reputation can be destroyed when that trade-mark is exploited by a 
price juggler to further his own merchandising tricks. 

What happens when a consumer sees a well-known brand advertised for much 
less than its regular price? She thinks that it was too high-priced in the first place 
or that it has deteriorated in quality. During last spring's price wars, when Bayer 
aspirin was being sold for 4 cents (less than the cost of its container), the company 
making Bayer aspirin received a number of calls from customers asking whether 
this 4-cent Baver’s aspirin was a ‘‘second,”’ a batch that was damaged in some way. 
The seeds of doubt about that product’s quality had already been implanted in 
the minds of these customers. Price wars nourish this doubt to a point where a 
trade-marked product cannot be sold any longer at its regular price. 

in the analysis of fair trade in the 1951 annual report of the Senate Select Com- 
mittee on Small Business, the case history of the Ingersoll $1 watch is presented 
rhe price of this watch was driven down to 57 cents. Customers would no longer 
pay a dollar for it. Retailers would not handle it at 57 cents. They could not 
afford to take the losses involved. The Senate committee report says: ‘“‘The 
result was that the manufacturer lost his market and was forced out of busi- 
ness. * * * The consuming publie also lost because they were no longer able 
to buy a serviceable watch for a dollar.” 

Many manufacturers support the State fair-trade laws, then, and use them 
voluntarily because they know how price wars can start the process of consumer 
loubt, of the deterioration of the reputation of their trade-marked products. 
"hey also know how such free-for-all competition can destroy the very channels 
through which their products reach the market. This is why some manufacturers 
need and support the State fair-trade laws. This is why many other manufac- 
turers use other legal forms of resale price maintenance. 

The scope and the need for fair trade on the part of the manufacturer can be 
measured by the efforts a number of manufacturers are making today to work 
to have all their dealers sign fair-trade contracts. When you have thousands of 
lealers, this becomes a large and expensive undertaking. It adds to the cose of 
listribution. Others who can afford to do so are shifting to methods of consign- 
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ment selling or exclusive dealerships. But what does this do to the wholesalers 
and the independent retailers? It will put many of them right out of business 
eventually. For distribution through consignment selling and exclusive dealer- 
ships tends to eliminate the wholesalers and many dealers in smaller communities, 
It has to, in order to be economical! and competitive. 

The Schick Electric Razor Co., for example, shifted in February of this year 
to direct selling through its own salesmen. The company did this to stop the 
price juggling in the New York area which had driven down the price of its 
electric razors from $27.50 to $6.99, less than half the wholesale cost. This was 
brought out by a witness at the hearings on the McGuire bill before the sub- 
committee of the House Interstate and Foreign Commerce Committee. The 
witness, Herman C. Nolen, vice president of McKesson & Robbins, Ine. said 
that his wholesale house and others would no longer be able to distribute this 
product; and that many small retailers would no longer get Schick razors to sell. 
The shift to direct selling forced the company to contract its distribution, to 
concentrate on larger dealers. 

The weakening of fair trade has already upset an intricate network of market- 
ing centering around small business in this country. The larger manufacturers 
will and are finding other legal forms of resale price maintenance because they 
have to, in order to guard their market. But these more expensive forms wil] 
raise consumer prices. The smaller manufacturers, the wholesalers, and many 
small retailers have no workable substitute for fair trade. Their livelihood and 
that of their families and employees, adding up to millions of people, will be 
progressively endangered unless Congress restores effective fair trade to the 
States by passing the McGuire bill, H. R. 5767. In doing so, Congress will be 
merely making available to these manufacturers and distributors one needed 
form of legal resale price maintenance which, as a basic method of distribution, 
is and will continue to be widely used in other legal ways by many other pro- 
ducers in this country. How can we justify the prohibition of fair trade because 
it is resale price maintenance and permit other forms of resale price maintenance 
to flourish? 

The problem has always been as it is now, to determine at what point, as a mat- 
ter of public policy, the line should be drawn between resale price maintenance for 
the legitimate and proper protection of the producer, the distributor and the 
public in general, and the practices of deceptive and unbridled competition of 
loss-leader selling in the field of distribution. That line has been drawn in the 
declaration of a public policy embodied in the 45 State fair-trade laws. 


B. Enactment of the State fair-trade laws 


For several years prior to 1931 and more particularly in 1929, Senator Capper 
and Congressman Kelly sponsored in Congress a proposal which was known as 
the Capper-Kelly bill. The measure sought to protect the property rights repre- 
sented by the good will established by producers and distributors of trade-marked 
products, and to maintain free and constructive competition in the field of retail 
distribution of such products. 

The Capper-Kelly bill was intended to provide on a national level a resale price 
maintenance plan that would permit contracts between producer and distributor 
which bound a vendee not to resell the commodity specified except at a stipulated 
price. 

In 1931, the California State Legislature to accomplish State-wide the aims of 
the Capper-Kelly bill, enacted what is now known to be the first so-called State 
fair-trade act. This act briefly stated, permits producers and distributors of 
trade-marked products, which are in free and open competition with commodities 
of the same general class, produced or distributed by others, to enter into con- 
tracts and agreements with their distributors providing for a@ minimum resale 
price for such products. 

It was soon found, however, that the act was ineffective because it failed to 
provide for a means of enforcing contracts entered into pursuant to the act, 
against the predatory price juggler who refused to enter into such contracts, 
thereby frustrating the intent and purpose of the legislature in its effort to protect 
the trade-mark owners, distributors and the public, from injurious and uneconomic 
practices in the distribution of nationally advertised, trade-marked products. 
To remedy this situation, the California State Legislature in 1933 amended its 
State fair trade act by adding section 1% to its act to provide that: 

“Wilfully and knowingly advertising, offering for sale, or selling any commodity 
at less than the price established in any contract entered into pursuant to the 
provisions of section 1 of this act, whether the person so advertising, offering for 
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sale or selling is or is not a party to such contract, is unfair competition and is 
actionable at the suit of any person damaged thereby.” 

This provision with the other provisions of the California State Fair Trade Act 
soon became a model act for adoption in every other State which desired to avail 
itself of establishing a public policy that would prohibit injurious predatory price 
juggling in the resale of trade-marked products. In 1941 Delaware became the 
forty-fifth State to enact such a State fair trade law. 

For your detailed information, in the appendix you will find alphabetically 
arranged data showing the names of the 45 States that have fair trade acts, the 
date of enactment, the unanimity of the legislative action, and brief excerpts of 
significant State supreme court decisions interpreting some phase of the respective 
States fair trade act. 

1. What is fair trade, and what is its aim and purpose?—Fair trade may be 
defined as a form of resale price maintenance whereby the owner of an article 
which is identified by brand name or trade-mark may, if he so desires by contract 
or agreement with his distributors, set a minimum resale price for such article, 
below which it may not subsequently be resold. We wish to emphasize that 
State statutes which sanction such resale price maintenance agreements apply 
only to products which are in free and open competition with commodities of the 
same general class produced or distributed by others. The provisions of these 
State fair-trade acts sanction only ‘vertical’? agreements, that is, agreements 
between producer and distributor. “Horizontal” agreements (agreements be- 
tween producrs, wholesalers, brokers, retailers, or between persons in competition 
with each other) is expressly prohibited, thereby leaving the competition between 
products free and open. 

The fair-trade form of price maintenance which is comparatively modern is an 
outgrowth of two basic developments in merchandising techniques that appeared 
at the close of the last century. One was the growing use of brands and trade 
names to identify products. The other was the expansion in advertising to pro- 
cure consumer acceptance of these identified commodities. There soon appeared 
a realization on the part of a certain few retailers that a definite personal advantage 
could be gained by eutting prices on these nationally known and identified products. 
As the practice of price cutting by huge and multiple-unit distributors to beat the 
cut prices of competitors became more intensive, the situation became more 
aggravated. In self-defense the producers and the ethical distributors, after 
Congress failed to recognize the problems involved, turned to the State legisla- 
tures for relief. The result was the enactment of the State fair-trade laws, now in 
effect in 45 States of the Union. 

The aim and purpose of legal price maintenance, as reflected by the State 
fair-trade laws is primarily twofold. One, as was declared by the Supreme 
Court of the United States in the Old Dearborn Distributing Co. case (299 U.S. 
183, (1936)), when it upheld the constitutionality of the Illinois and Califorria’s 
State Fair Trade Acts, as being an appropriate means to protect the property 
represented by the good will evidenced by a trade-mark. Secondly, and equally 
as important, it is declared uniformly in all of the 45 State fair-trade acts, that 
it is an appropriate means of curbing unfair and deceptive methods of competition. 

The Supreme Court in the Old Dearborn Distributing Co. case in support of 
the first purpose of the State fair-trade acts, said: 

“Appellants own the commodity; they do not own the mark or the good will 
that the mark symbolizes. And good will is property in a very real sense, injurv 
to which, like injury to any other species of property is a proper subject for 
egislation. Distinctive trade-marks, labels, and brands are legitimate aids to 
the creation or enlargement of such good will.’’ 

In support of the second purpose of the State fair-trade acts, all of the 45 
State statutes uniformly provide that it shall be an unfair method of competition 
for any one to wilfully and knowinglv advertise, offer for sale, or sell anv com- 
modity at less than the price established in any contract entered into pursuant 
to the provisions sanctioned by this act. Every State fair-trade act in its preamble 
declares the purpose to be as follows: 

“An act to protect trade-mark owners, distributors and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
qualitv under a trade-mark, brand, or name.”’ 

3. Essential provisions of the State fair-trade laws.—The fair-trade laws uniformly 
provide the essential means of modern resale price maintenance through the 
provisions in the first two sections of the respective acts, namely: 

“No contract relating to the sale or resale of a commodity which bears, or the 
abel or container of which bears, the trade-mark, brand, or name of the producer 
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or owner of such commodity and which is in fair and open competition with com- 
modities of the same general class produced by others shall be deemed in violation 
of any law of the State of -.________ by reason of any of the following provisions 
which may be contained in such contract ;’’— 

“Willfully and knowingly advertising, offering for sale or selling any commodity 
at less than the price stipulated in any contract entered into pursuant to the 
provisions of section 1 of this act; whether the person so advertising, offering for 
sale or selling is or is not a party to such contract, is unfair competition and js 
actionable at the suit of any person damaged thereby.” 

_In addition, the State fair trade laws contain all or some of the following pro- 
visions: 

1, The requirement that products subject to price maintenance must be in free 
and open competition with other commodities of the same general class; 

2. Prohibitions against horizontal price agreements between manufacturers or 
wholesalers or retailers; 

3. Provisions permitting sales at less than established prices in (a) closing-out 
sales, (b) sales of damaged or deteriorated goods publicly advertised as such, and 
(c) sales under court order; and 

4. Provisions banning evasions through (a) the giving of anything of value in 
connection with the sale of a fair-traded article, (b) the offering of concessions by 
the giving of coupons redeemable in cash or merchandise in connection with such 
sales, or (c) the sale of a fair-traded article in combination with another commodity. 

Some State fair trade acts contain other exemptions such as: 

Illinois, Massachusetts, Pennsylvania, Rhode Island, and Tennessee provide 
that fair trade contracts shall not apply to books or other printed matter sold to 
libraries of the State or to any of its administrative agencies or political subdivi- 
sions or to any municipality or to any free public library, endowed library, college, 
university, or school library. 

Alabama as well as many other States provide that fair trade contracts shall 
not apply to commodities when the trade-mark, brand or name is removed or 
wholly obliterated from the commodity and is not used or directly referred to in 
the advertisement or sale thereof. 

Indiana and 24 other States specifically provide that only the owner of the 
trade-mark, brand or name used in connection with such commodity, or one 
authorized by him, may establish the minimum resale price for such commodity. 

Nebraska provides that a producer or wholesaler of any trade-marked or 
branded commodity may refuse to sell to any buyer who shall fail or refuse either 
to execute a contract establishing minimum resale prices or to observe minimum 
resaie prices established in any such contract. 

New York provides that the act shall not apply to fix or limit prices at which 
any commodity may be sold to the State of New York, its agencies or any political 
subdivision, etc. 

North Carolina provides that the act shall not apply to sales made to a religious, 
charitable, or educational organization or institution, provided such commodity 
is for the use of such organization or institution and not for resale. 

The Department of Agriculture in Wisconsin and in Florida, the attorney 
general, may after investigation, and proper court action prevent enforcement of 
contracts under the respective fair trade acts, if the prices set in such contracts 
are unreasonable and if the commodity covered in the contract is not in free and 
open competition with commodities of the same general class distributed by others. 

For a complete text of a typical State fair trade act, see appendix 4. Judicial 
interpretation of the State fair trade laws. 

It was not very long after the enactment of the State fair trade acts that the 
opponents of legal resale price maintenance unleashed a repeated course of action 
of deep price cutting and loss-leader selling throughout the country with the 
result that hundreds of lawsuits were filed directed toward testing the legality of 
the fair trade statutes from every conceivable phase known to jurisprudence. 
Aside from the hundreds of lower State and Federal court decisions, some 1( 
State supreme courts as well as the Supreme Court of the United States upheld 
the constitutionality of the State fair trade acts as being a legal and appropriate 
means of resale price maintenance of commodities which bear a trade-mark or 
brand. 

The section of the State fair trade acts which was most frequently challenged in 
the legislatures, in Congress when the Miller-Tydings Act was enacted, and in 
the State and Federal courts, is section 2 of the State fair trade acts. This section 
is so-called nonsigner clause uniformly contained in all of the State fair trade acts, 
and reads as follows: 
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“Wilfully and knowingly advertising, offering for sale or selling any commodity 
at less than the price stipulated in anv contract entered who pursuant to the 
provisions of section | of this act; whether the person so advertising, offering for 
sale or selling is or is not a party to such contract, is unfair competition and is 
actionable at the suit of any person damaged thereby.’’ 

Analysis of the language of section 2 of-the State fair trade acts makes it clear 
that it is no more than an accurate restatement of the universally accepted rule 
of law that a malicious act resulting in damage is civilly actionable. It provides: 
(a) Wilfully and knowingly (i. e., maliciously), (>) advertising, offering for sale 
or selling, (c) any commodity (i. e., an article bearing the trade-mark, brand, or 
name of a producer and which is in fair and open competition with other com- 
modities of the same general class produced by others), (d) at less than the price 
stipulated in any contract under the law (i. e., at less than established prices), 
(e) by anyone that is a party to such contract or not, (f) is unfair competition, 
(q) and is actionable at the suit of any person damaged thereby. 

That is to say, that anyone suffering legal damage from malicious price cutting 
may sue. This has nothing to do with price fixing. It defines injurious price 
cutting, when done maliciously, as actionable unfair competition. 

This legal principle is not new or unusual. The fact is that for centuries it 
has been a principle of the common law that knowingly and wilfully to do any- 
thing which results in damage is actionable at the suit of any person injured. 
This is also the modern law. See American Lew Institute’s Restatement of 
Torts, paragraph 766.) 

Section 2 of the State fair trade acts simply describes certain injurious acts 
as “unfair competition.’’ In this aspect of our discussion it is desirable to note 
that long ago the question of unfair competition arose in connection with the 
unauthorized use of trade-marks. 

The injury resulting from the imitation of a trader’s identifying mark was 
the sale of a competitor’s goods as those of the original user, thereby interfering 
with his trade expectancy or good wili by depriving him of customers by mis- 
representation. The notion of property in trade-marks was thus developed and 
for a while it served well enough, but it was very soon perceived that a trader’s 
customers might be diverted by the imitation of elements which were not trade- 
marks and in which property rights could not be maintained, such as simulation 
of packages, the misuse of personal names, descriptive words, and the like. The 
result was the same misrepresentation and the same interference with trade 
expectancy. 

Mr. Browne in his book on ‘‘Trade-marks’’ (Boston, Lilte, Brown Co., second 
edition 1885) dealing with unfair competition in section 43 said: 

“Unfair competition in business—In examining cases classified in digests and 
books of reports as those of trademarks, the reader is sometimes puzzled. In the 
absence of the slightest evidence that technical trademarks have been infringed 
courts of equity have granted full and complete redress for an improper use of 
labels, wrappers, bill-heads, signs, or other things that are essentially publici juris. 
The difficulty is, that wrong names are used. French-speaking nations have a 
standard name for this king of wrong. The term used is concurrence deloyale. 
This term may fairly be Anglicized as a dishonest, treacherous, perfidious rivalry 
in trade. In the German Imperial Court of Colmar, in 1873, the court said that 
current jurisprudence understands by concurrence deloyale all maneuvers that 
cause prejudice to the name of a property, to the renown of a merchandise, or in 
lessening the custom due to rivals in business. The euphemism employed as a 
head to this section will answer the present purpose.” 

The phrase unfair competition soon became applied exclusively to eases which 
involve “passing off,’”’ and the law itself was in danger of being crystalized by the 
supposed limitations of the term. Fortunately, unfair competition soon became 
applied to conduct which did not involve ‘‘passing off’ and was extended to in- 
clude misappropriation as well as misrepresentation, and in general to conduct 
which actually and injuriously interferes with the normal course of trade. (See 
the International News Service v. Associated Press, 248 U.S. 215 (1918) at page 240) 
when the court said: 

“This defendant, by its very act, admits that it is taking material that has been 
acquired by complainant as the result of organization and the expenditure of labor, 
skill, and money, and which is saleable by complainant for money, and that de- 
fendant in appropriating it and selling it as its own is endeavoring to reap where it 
has not sown, and by disposing of it to newspapers that are competitors of com- 
plainants thereby is appropriating to itself the harvest of those who have sown. 
Stripped of all disguises, the process amounts to an unauthorized interference with 
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the normal operation of complainants ligitimate business precisely at the point 
when the profit is to be reaped, in order to divert a material portion of the profit 
from those who have earned it to those who have not; with special advantage to 
defendant in the competition because of the fact that it is not burdened with any 
part of the expense of gathering the news. The transaction speaks for itself, and 
a court of equity ought not to hesitate long in characterizing it as unfair competi- 
tion in business.” 

Thus disparagement, molestation, inducing breach of contract (see Sayere 
Inducing Breach of Contract (1923), 36 Harvard Law Review 663; Carpenter 
Interference with Contract Relations, 41 Harvard Law Review 728), commercial) 
bribery, misleading advertising, false-trade descriptions, misrepresentation of 
business status, use of lotteries as a sales stimulant, all illustrate only a few 
instances Which show how the phiase “unfair competition” or ‘‘unfair methods of 
competition”? has expanded from limited and meager coverage to its present 
extensive scope. (See article ‘Unfair Competition,’’ by Milton Handler, 21 lowa 
Law Review 175, January 1936.) 

The applicability of this development to the present discussion is, we think, 
obvious. The section of the fair-trade acts here under discussion in reality has 
nothing to do with price fixing. It makes injurious price cutting actionable. 
In this case it is the price cutting dealer who fixes the price of the trade-marked 
goods in the market in which he operates, because with respect to identified 
merchandise, the lowest price is the market price. Thus it is the price-cutter who 
is claiming the right to fix the price at which trade-marked goods shall be sold in 
his community. 

Mr. Justice Pitney said in International News Service v. Associated Press (248 
U.S. 215, 236): 

“Obviously, the question of what is unfair competition in business must be 
determined with particular reference to the character and circumstances of the 
business. The question here is not so much the rights of either party as against 
the publie but their rights as between themselves.” 

Price cutting as a variety of unfair competition is probably actionable at com- 
mo ilaw. Certainly a State can make it so through legislation. 

By such statutes as this, the state merely opens its courts to the injured party by 
giving him an opportunity to recover such damages as he can prove that he suffered 
from an injurious act. No penalty is provided; nothing is forbidden; a civil suit is 
authorized, no more. 

No one is deprived of a right merely because he is made liable to a civil suit 
to redress wrongs he commits. It has been held repeatedly that States without 
depriving anvone of his constitutional rights, may create a civil liability where 
none existed before, take away defenses, and in general may determine for them- 
selves what shail be actionable. 

In St. Louis and S. F. Railway v. Mathews (165 U.S. 1, 27), the court said: 

“The statute is not a penal one, imposing punishment for a violation of law; 
but it is purely remedial, making the party, doing a lawful act for its own profit, 
liable in damages to the innocent party injured thereby, and giving to that party 
whole damages, measured by the injury suffered.” 

In Chicago and Alton Railroad Co. v. Tranbarger (238 U. S. 67, 76), which 
involved a Missouri statute compelling surface water outlets, Mr. Justice Pitney 
said: 

“The previous immunity from responsibility for such injury was nothing more 
than a general rule of law, which was not in terms or by necessary intendment 
imported into the contract. For just as no person has a vested right in any 
general rule of law or policy or legislation entitling him to insist that it shall remain 
unchanged for his benefit * * * so an immunity from a change of the 
general rules of law will not ordinarily be implied as an unexpressed term of an 
express contract * * = *, 

“But a more satisfactory answer to the argument under the contract clause, 
and one which at the same time refutes the contention of plaintiff in error under 
the due process clause, is that the statute in question was passed under the police 
power of the State for the general benefit of the community at large and for the 
purpose of preventing unnecessary and wide-spread iniurv to property.” 

In George v. Board of Revenue (207 Ala. 227, 92 South 269), before the enact- 
ment of the statute in issue, the common law required that livestock be ‘fenced 
out, not in’? (Clear Creek Lumber Co. v. Gossom, 151 Ala. 450, 44 South 404). 
The livestock law later required owners of cattle to fence them in or be liable for 
damages they caused. The court in this case said: 
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‘The decisions are to the effect that, should he exercise the right and permit 
his cattle to run at large, he nevertheless subjects himself to liability should they 
wander into a stock law district and commit depredations upon property of resi- 
dents of such district.”’ 

Statutes making the seller of liquor liable civilly for all damages done by the 
pure haser are valid. In Bertholf v. O' Rielly (74 N. Y. 509, 513), the court said: 

‘The question we are now to determine is whether the legislature has the power 
to create a cause of action for damages, in favor of a pe rson injured in person or 
prope rty by the act of an intoxicated person = * 

This opinion contain a full and valuable discussion of police power and coneludes 
that the legislation in question is but an extension by the le wislature of the prin- 
ciple expressed in the maxim “sie utere tuo, etc.’”’ to cases to which it had not 
before be en applied and that “the propriety of such an application is a legislative 
and not a judicial question.’’ <A similar case is Kiger v. Garrity (246 U.S. 97). 

\ statute making one who excavates more than 12 feet, liable for damages to 
at djoining property, is constitutional (7illson v. Consumers’ Power Co., 269 Mich. 
53, 256 N. W. 801). 

‘In Kimmish v. Ball (129 U. S. 217, 222), the court said: 

‘The case is, therefore, reduced to this, whether the State may not provide 
that whoever permits diseased cattle in his possession to run at large within its 
limits shall be liable for anv damages caused by the spread of the disease occasioned 
thereby; and upon that we do not entertain the slightest doubt.” 

In M. K. T. Railroad Co. v. Haber (169 U.S. 613, 625), there was under con- 
sideration a Itansas statute giving a right of action for damages caused anyone 
by another’s transportation of diseased animals. This court upheld the statute 
saying: 

“It did nothing more than declare as a rule of civil liability in Kansas, that 
anvone driving, shipping or transporting * * * cattle liable to mrer’ 
(disease) * * * should be responsible in damages to any persons injure: 
thereby.” 

There is no doubt that the legislature of a state may create causes of action and 
the right to reeover damages for acts which theretofore were not actionable 
This statement is such a truism that to cite examples of bulk sales laws, automobile 
speed limits, death actions, and the like, seems superfluous. Indeed, the legis- 
lature may and often does subject persons to liability without fault. A few 
examples are workmen’s compensation laws, New York Central Railroad v. White 
(243 U. S. 188); the liability of railroads for fires caused by locomotives and for 
injuries to passengers, Chicago Railroad Co. v. Zernecke (183 U.S. 582); of the 
driver of animals for injury to the highway, Jones v. Brim, (165 U. S. 180); of 
damage to municipalities done by mobs, Chicago v. Sturges, (222 U.S. 313); of the 
owner of an automobile for injury caused by the automobile when driven by a third 
person. 

The question is whether, under the economic situation existing in the several 
States which have fair-trade laws, the States have a right, with respect to trans- 
actions entirely within their borders, to define acts which are unfair in fact to be 
unfair competition in law and to give access to their local courts to persons who 
may be damaged by them. 

Section 2 of the State fair-trade acts does no more than to make a willful act 
civilly actionable by a person injured thereby. 

As the Supreme Court of California, in the case of Mar Factor v. Kunsman 
(55 Pacific (2) 177 (1936)) suggested, this section is not solely a price-regulating 
statute. The court observed: 

‘The statute, in other words, does not merely prohibit price-cutting in order to 
regulate prices, but prohibits price-cutting in an attempt to protect the validly 
acquired rights of others.” 

Analysis of the language will show the correctness of the court’s conclusion. 

“Willfully and knowingly”’ is a term well understood. These words have been 
defined to mean, for a bad purpose, without justifiable excuse (Potter v. United 
Thee 155 U. 8. ve 446); Spurr v. United Siates (174 U. 8. 728, 734); Felton 

nited States (96 U.S. 699, 702)) 

The language ce * * at less than the price stipulated in any contract 
entered into pursuant to the provisions of section 1 of this act’’ may be para- 
phrased: * * at less than established prices’’ or ‘in violation of a lawful 
contract.’’ Whether a person ‘‘is or is not a party to such contract’’ seems to be 
the language objected to. 

A party to a contract, of course, is liable if he breaks it. No question is raised 
except as to the liability of one who is not a party. The vice is asserted to result 
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from the two words “is not’’ and it is claimed that these bind a man to observe a 
contract he did not make and, thus, interferes with his right of free bargaining or 
making any contract he pleases. 

On this point in C. B. & 0. R. R. Co. v. McGuire (219 U. 8. 549 (1911)), Mr. 
Justice Hughes at Page 566 said: 

‘It has been held that the right to make contracts is embraced in the conception 
of liberty as guaranteed by the constitution (citing numerous cases). But it was 
recognized in the cases cited, as in many others, that freedom of contract is a 
qualified and not an absolute right. There is no absolute freedom to do as one 
wills or to contract as one chooses. The guaranty of liberty does not withdraw 
from legislative supervision that wide department of activity which consists of the 
making of contracts, or deny to Government the power to provide restrictive safe- 
guards (citing Supreme Court decisions), in which is proclaimed that: It is within 
the undoubted power of Government to restrain some individuals from all con- 
tracts, as well as all individuals from some contracts.” 

But the definition of a noncontracting party’s liability is plain enough when 
the language of the acts is cousidered in its legal meaning. He is a person who, 
knowing of a lawful contract, purposely interferes with its operation. This the 
act calls ‘“‘unfair competition,” which is an epithet to characterize the preceding 
language (Hurn v. Oursler (289 U. 8. 238, 246)). This unfair competition is made 
“actionable at the suit of any person damaged thereby.’”’ ‘Actionable’ means 
ground for legal proceedings. ‘‘Damage’’ means ‘“‘the compensation which the 
law wi)l award for any injury done”’ (Scot! vy. Donald (165 U. 8. 58, 86)). Hence, 
“Person damaged”? means one hurt by a legal injury. 

Therefore, to paraphrase the section, it would read: 

“To advertise, offer for sale or sell any commodity identified by a trade-mark, 
brand, or name at less than the established price therefore when done for a bad 
purpose and without justifiable excuse is ground for a civil suit in the courts of 
this State by any person who can show that he has suffered legal injury therefrom.” 

The question in this aspect resolves itself thus, and we should suppose that no 
one would seriously dispute the validity of such an act. It will be observed that 
nothing is prohibited. There is no penalty. There is no criminal liability. The 
law here assailed does no more than define a civil liability and provides that suit 
may be brought to recover, if one can show a legal injury, for acts which many 
courts in accordance with common law principles, have long regarded as wrongful. 
The defendant is not deprived of any defense. As the Supreme Court said in 
the Arizona Employers’ Liability cases (250 U. 8. 400, 426): 

‘‘And it amounts to a contradiction of terms to say that in submitting a con- 
troversy between litigants to the established courts, there to be tried according 
to long-established modes and with a constitutional jury to determine the issues 
of fact and assess compensatory damages, there is a denial of ‘due process of law.’ ”’ 

Moreover, it is significant that the normal, and perhaps the only practical, 
remedy available for the enforcement of a Fair-Trade Act is injunctive relief. This 
being an equitable remedy, a court of equity is vested with the broad and dis- 
cretionary powers which characterize equity jurisdiction. The court, thus, is 
always at liberty to deny relief where particular circumstances make it inequitable 
to grant it. 

The doctrine of willful interference with contractual relationship has a further 
common-law analogy. 

The common law has dealt with various phases of the problem of protecting 
contractual relationships against breaches and interference caused by the other- 
wise legal acts of third persons. Lumley v. Gye (2 El. & Bl. 216 (1853)), led the 
way for the establishment in nearly all common-law jurisdictions, of the principle 
that the law will not permit a person willfully to induce another to breach a con- 
tract. The leading cases on the subject are collected in: Carpenter, Interference 
with Contract Relations (41 Harvard Law Review 728 (1928)), and Sayre, Induc- 
ing Breach of Contract (36 Harvard Law Review 663 (1923)). In Angle v. Chi- 
cago, St. Paul, Minneapolis and Omaha Railway Company (151 U. 8. 1), the Su- 
preme Court applied and — the common-law doctrine. 

The California Supreme Court recognized, in passing upon section 114 of the 
California Fair Trade Act, this common-law analogy, by saying: 

“The common law, without statutory authorization long recognized that 
unjustifiable interference with contract rights of others constituted a tort. * * * 
The statute here involved, in a large measure, merely extends that common-law 
doctrine to the transactions enumerated in the statute.” 
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Fair trade is ineffective without the nonsigner provision 

The basic reason for the ‘‘nonsigner’’ provision in the State fair-trade acts is the 
very practical fact that without it, systematic price maintenance is not effective. 
There are always some retailers who in the absenee of compulsion will refuse to 
observe the manufacturer’s minimum prices. The confirmed price cutter natur- 
ally will not voluntarily sign a contract that deprives him of the ‘‘bait’’ he uses in 
his type of selling. Chains and other large distributors refuse to enter into agree- 
ments for the maintenance of resale prices as a matter of general policy. Ex- 
perience under the California law of 1931 shows the futility of relying on voluntary 
price maintenance. 

While the number of confirmed price cutters is very small, the presence of even 
a single price cutter in a market has a demoralizing effect on the entire price 
structure. “One bad oyster spoils the stew and one price cutter makes the whole 
market sour.” Retail prices of many commodities are very sensitive to competi- 
tive forces. If one retailer starts to cut prices, others must follow. Despite his 
fear of price wars, no retailer can afford to permit his next door competitor to 
undersell him for long. ‘The recent price war between New York department 
stores is an example of what can happen. There is no limit to the extent to which 
prices may be slashed or to the number of dealers involved. Eventually all are 
cutting prices; profits vanish and the price-cut article disappears from the market. 
The only way to avoid the flood is to stop the first trickle. 

We believe that if one accepts the basic philosophy of fair trade, there is no 
logical reason for objecting to the nonsigner clauses. If it is good public policy 
to allow a manufacturer to stipulate the minimum resale prices of his products at 
all, it does not cease to be good merely because a few retailers do not desire to sell 
at that price. Obviously, if price cutting is to be made unfair, the restrictions 
must be directed at price cutters. These are the individuals who refuse to sign 
contracts. Once the principle of fair trade is accepted, the extension of the 
practice to those who refuse to cooperate by signing contracts is a logical and 
practical necessity. ‘The only significant issue is price maintenance itself, not the 
nonsigner clause. 

The enforcement against nonsigners is necessary for the protection of contract 
rights. To hold that fair-trade contracts are good when voluntarily signed but 
that they cannot be protected against noncontract nullification ‘‘is to say that the 
body may live but the heart must die.” 

The enferecement of fair trade with the nonsigner clause is ‘‘fair,’’ “‘democratie’”’ 
and ‘“‘the American way of doing things.’’ It is merely the principle of majority 
rule applied to commercial practices. The retailer is not forced to sell articles 
subject to price maintenance. He can sell only ‘‘free’’ goods or can develop his 
own private brands. Or, as the courts have pointed out, he is not bound by the 
fair-trade minimum price if he removes the identifying trade-mark. The limita- 
tions apply only to identified products. Only if a retailer elects to deal in fair- 
trade goods and to retain their distinguishing trade-marks, is he affected by the 
fair-trade contract. It must apply to him, “just as the traffic laws apply to every- 
one driving a car.’’ Otherwise fair trade would be as ‘‘meaningless as a criminal 
code which didn’t apply to criminals.” 

The nonsigner clause establishes and enunciates a policy of unfair competition, 
insofar as the State is concerned. That policy is made applicable to all, rather 
than a selected group. It applies to signers of fair-trade contracts, obviously, 
because these persons have full knowledge of the existence of such contract and 
of its terms as regards minimum resale price. It applies to nonsigners only when 
they have similar knowledge because the clause specifically states ‘willfully and 
knowingly advertising, offering for sale, or selling,’ ete. In short we are dealing 
here with a system of fair competition on a State-wide basis as elaborated in a 
State fair-trade act. The fair-trade contract is not the system; rather, it is the 
means by which the system is put into operation. In this respect, the fair-trade 
contract is not unlike the electric-light switch which is, obviously, not the elec- 
trical system but merely the means for starting the system. 

Legally this provision has been adjudicated and held valid in 16 State supreme 
courts, as well as the Supreme Court of the United States. The gist of all these 
decisions is to the effect that the so-called nonsigner clause is an appropriate and 
constitutional means to that perfectly legitimate end, namely a means of avoiding 
the spread of unfair and deceptive methods of competition in the market place. 

The nonsigner clause is the heart of the State fair-trade laws. Without it, 
fair trade—as the experience since last May 1951 amply shows—is a weak instru- 
ment. Without it, fair trade cannot operate effectively within the 45 States 
which have enacted fair-trade laws. 
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There are some who challenge the concept of the nonsigner clause in fair-trade 
legislation, by contending that it is not needed by those producers who really 
desire to maintain resale prices for their products, that all they need do is to adopt 
the permitted poliev of refusing to sel! to those who disregard an established 
resale price maintenance plan. However, exverience in the market place reveals 
that such a plan is ineffective both legallv as well as practically. 

As was previously indicated, that while the United States Supreme Court in 
the Colgate Co. decision did announce that one may refuse to sell his products to 
anyone for any reason or no reason at all, the same court, however in a later 
decision, the Beechnut Co. ease, held that while one may adoot a refusal-to-sel! 
policv, he may not pursue the goods after thev have been sold, to enforee such 
policy, without running afoul of the Sherman anti-trust law. 

The fallacious contention that a refusal-to-sell policy may adequately take the 
place of the nonsigner clause, uniformly provided in all the 45 State fair-trade 
laws in order to maintain a resale price maintenance policy, is abundantly demon- 
strated by the recent Department of Justice civil suit against the Sunbeam Corp. 
In that case the Department of Justice charges the Sunbeam Corp. with a viola- 
tion of the antitrust laws, because the corporation refused to sell their products to 
those who were not willing to sign resale price agreements, and for pursuing a 
policy of policing the shipment of their merchandise to distributors who have not 
signed such agreements, 

While the complaint by the Department of Justice against the Sunbeam Corp, 
consists of some nine differently worded charges, the gist of the entire complaint 
is, nevertheless, that the Sunbeam Corp. illegally pursued a policy of enforcing its 
resale price maintenance plan by refusing to sell, and insisting on those it did sell, 
to refrain from reselling to those who have not likewise entered into resale price 
maintenance agreements sanctioned by the State fair-trade laws. 

When the problem of the refusal-to-sell plan is exposed to the light of actual 
experience in the market place few, if any, will subseribe to the contention that the 
refusal-to-sell policy can take the place of the remedial and essential nonsigner 
clause, uniformly contained in all the State fair-trade laws. 

Of particular interest on this point is the observation of the majority report of 
the House Judiciary Committee when it reported its finding of its recent study of 
resale price maintenance. Dealing with the nonsigner clause in the State fair- 
trade acts. in its House Report No. 1516, Calendar No. 158, Eighty-seeond 
Congress, Second session, published March 13, 1952, the majority report states: 

“Conceding that fair trade is part ot the economic public policy of the many 
States which have adopted such laws, and that the Miller-Tydings amendment, 
ambiguous though the Court may interpret it, was designed to effectuate such 
State policv, the committee is of the opinion that the nonsigners’ clause is the 
keystone of such legislation and must therefore be sanctioned. 

“This is so even though the committee realized that the nonsigners’ clause has 
been the subject ot much litigation and criticism throughout the vears. Without 
such clause, fair-trade contracts or agreements alone cannot provide for resale 

rice maintenance, as experience has plainly shown in the Schwegmann and 
Ventling cases. The merchant who does not wish to sign a fair-trade contract 
can easily demoralize and shatter the whole structure of resale price maintenance 
with the consequence of rendering any number of products subject to price cutting 
The retailer who does not adhere to a trade policy as expressed in the declaration 
of public policy in State laws must effectively be bound lest all other merchants 
lose the protection afforded by such laws. 

“The absence of the consensual element imposed by the nonsigners’ clause is 
claimed by the opponents of fair trade as a violation of the basic tenets of contract 
law; namely, that a person, not a party to a contract, should, nevertheless by the 
nonsigners’ clause be bound by its provisions. It has been said, and there is 
much merit in the argument that price cutting and destruction of a manufac- 
turer’s good will is no less offensive whether free of the effects of contractual 
obligation or the same in any case. The nonsigners’ provision effectuates State 
as well as National policy and only provides a remedy rather than a new right of 
action. The many acts that are in effect in the several States as well as H. R. 
6925 requre that such improper and immoral economic practices, if ‘willfully 
and knowingly’ made by persons net party to a fair-trade contract, leaves an) 
nonsigning party in this situation. First, he may choose to sign a contract in 
which case the ordinary remedies under contract law would apply in case of a 
breach thereof. Second, he need not carry the product which has been fair- 
traded. But, thirdly, if he, as a nonsigner, does choose to carry the article, he 
may not sell it at less than the minimum price set or, in the alternative, be held 
liable if he is on notice that such a resale price restriction is in force. 
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“The declaration that it is an act of unfair competition willfully and knowingly 
to sell below the fair-trade price is a matter not only of direct and immediate 
interest to retailers and manufacturers but it sets forth a principle of public 
economic policy not inconsistent with established policy in the Robinson-Patman 
Act and the Federal Trade Commission Act as well as other Federal laws relating 
so trade and commerce.” 

In the dissent in the ease of Dr. Miles Medical Co. v. Park and Sons Co. (220 
U. S. 373 (1911)), Mr. Justice Holmes said: 

‘‘The Dr. Miles Medical Co. knows better than we do what will enable it to do 
the best business. We must assume its retail price to be reasonable, for it is so 
alleged and the case is here on demurrer; so I see nothing to warrant my assuming 
that the pubiie wiil not be served best by the company being allowed to carry out 
its plan.” Poorer ae 

Opponents of fair trade assert that such price fixing destroys competition on the 
distributive level and even more so when a nonsigner’s clause applies. But Mr. 
Justice Holmes states, in general terms that 

“T think we greatly exaggerate the value and importance to the public of com- 
petition in the production or distribution of an article (here it is only distribution), 
as fixing a fair price. What really fixes that is the competition of conflicting 
desires. We, none of us, can have as much as we want of all the things that we 
want. Therefore, we have to chose. As soon as the price of something we want 
goes above the point at which we are willing to give up other things to have that, 
we cease to buy it and buy something else. Of course, I am speaking of things 
that we can get along without. There may be necessaries that sooner or later 
must be dealt with like short rations in a shipwreck, but they are not Dr. Miles’ 
medicines. With regard to things like the latter, it seems to me that the point 
of most profitable returns marks the equilibrium of social desires and determines 
the fair price in the only sense in which I ean find meaning in those words.”’ 


Constitutionality of the State Fair Trade Acts 


As was previously indicated, every phase of application of the State fair-trade 
acts as well as its constitutionality was challenged in hundreds of cases in State 


and Federal courts. At least 16 State supreme courts and the Supreme Court of 
the United States have upheld the constitutionality of the State fair-trade acts 
In one exception (Florida) when the Supreme Court in Liquor Stores, Inc. v. 


Continental Distributing Co. (40 So. (2) 371 (1949)) held the State fair-trade law 
unconstitutional because it claimed the act exeeeded the State’s police power 
the legislature immediately reenacted its fair-trade act, similar almost, in every 
respect to its former act. 

One will find it interesting to read the varied brief excerpts of the State suprem« 
courts interpreting some phases of their respective fair-trade act, as contained 
in the appendix, pages 124-141. 

It will serve no purpose to quote all of them here. However, some of thes 
decisions so forcefully point the way to the overwhelming acceptance of the theory 
of price Maintenance as reflected by the State fair-trade acts that they bear 
quoting at this point of our discussion. 

California: In the case of Max Factor v. Kunsman (55 Pacific (2) 177 - 
Chief Justice Waste in upholding the constitutionalitv of the California State 
Fair Trade Act, among other things said at page 185: 

“The next major factor that must be emphasized is that the statute here in- 
volved is not solely a price fixing or regulating statute. It is true that the statute 
permits the producer to fix by contracts with his distributor, and the latter by 
contracts with retailers, the minimum resale price of the product, and that by 
section 144 of the act the minimum price so fixed is made binding on all retailers 
who have knowledge of the contracts and in this sense it is a price-regulating 
statute. However, to regulate prices as such was not the main purpose of the 
statute. The statute only applies to certain articles sold under the trade-mark 
of the producer. As to such articles, the producer or manufacturer, through 
advertising or other means, has built up a good will in connection with the arti- 
cles, Which good will is a species of property entitled to protection. When the 
retailer sells such an article to a customer, the article is not sold solely on the 
reputation of the retailer, but partially, at least, on the reputation built up by 
the owner of the trade-mark, brand or trade name. Moreover, section 144 comes 
into operation only when the manufacturer or producer has entered into contracts 
fixing the resale price. The statute, as its title indicates, by preventing price 
cutting, is aimed at protecting these valuable property and contract rights of the 
manufacturer or producer—rights just as valuable and just as much entitled to 
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protection as the right of the retailer, who is attempting, by exercising his claimed 
right of freedom of action, to injure the property and contract rights of the manu- 
facturer or producer. The statute, in other words, does not merely prohibit price 
cutting in an attempt to protect the validly acquired rights of others. The 
common law, without statutory authorization, long recognized that unjustifiable 
interference with contract rights of others constituted a tort. The statute here 
involved, in a large Measure, merely extends that common-law doctrine to the 
transactions enumerated in the statute.” 

Illinois: In the case of Joseph Triner Corp. v. McNeil consolidated with Sea- 
gram Distillers v. Old Dearborn Distributing Co. (363 Ill. 559), Justice Wilson 
speaking for a unanimous court said: 

“Tt is wholly immaterial whether the individual members of this court agree 
with the economic and social philosophy upon which the Fair Trade Act is estab- 
lished, and no duty rests upon us to pass upon the wisdom of the economic public 
policy which it declares. That function is wholly legislative. It is not a judicial 
function to lecture either the public or business. Neither is it within the province 
of the court to philosophize concerning economic conditions. In passing, however, 
we cannot help but note that many of the present legislative enactments, such as 
the fair-trade acts of New York, California, and Illinois, are resultants brought 
about because of the failure of the public, and particularly the business public, 
to observe those ethical principles which lie at the very foundation of fair dealing 
and business honesty. The shady efforts made by some to obiain an unfair 
advantage over others are not compatible with good citizenship nor in keeping 
with the best traditions of the law merchant as known at the common law. If 
public opinion cannot check these practices, then business can expect legislatures 
to attempt to remedy them.” 

Senator Herbert H. Lehman, when as Governor of the State of New York, upon 
signing the State’s Fair Trade Act said: 

“The bill is in no sense a general price-fixing act. Under no condition does it 
authorize a contract or agreement between manufacturers and producers or be- 
tween wholesalers or between retailers as to the sale or resale prices of any com- 
modity. Nor does the bill prevent the resale of a commodity at any price where 
one is closing out his stock of goods, for the purpose of discontinuing that line, or 
where the goods have been damaged or have deteriorated in quality and proper 
notice has been given to the public. 

‘This bill in no way sanctions monopoly, monopoly prices, or combinations in 
restraint of free competition between commodities. This is true because the 
provisions of this bill are applicable only to a commodity which is in fair and 
open competition with commodities of the same general class produced by others. 
The prices of commodities that are sold in fair and open competition with other 
commodities of the same general class will always be subject to control by the 
powerful forces of competition. If a manufacturer markets his products at a price 
which the consumer deems too high, the consumer will naturally purchase a 
commodity of the same type produced by another manufacturer who is willing 
and able to market at a lower price. 

“Tt seems to me to be sound economy to devise a method whereby a manu- 
facturer or producer may protect himself against undue slashing of the price of 
his product with consequent destruction of the value of his trade-mark and good 
will and with unnecessary loss to others.”’ 

The United States Supreme Court in the cases of Old Dearborn Distributing Co. 
consolidated with Triner v. McNerl, and the California case of The Ped Boys v. 
Pyroil Sales Co. (299 U. S. 183 (1936)) upholding the constitutionality of both 
the Illinois and California State fair-trade acts, Justice Sutherland speaking 
for a unamimous Court said: 

A. Re price fixing: ‘‘In respect of the due process of law clause, it is contended 
that the statute is a price-fixing law, which has the effect of denying to the owner 
of property the right to determine for himself the price at which he will sell. 
Appellants invoke the well-settled general principle that the right of the owner 
of property to fix the price at which he will sell it is an inherent attribute of the 
property itself, and as such is within the protection of the fifth and fourteenth 
amendments. Tyson & Brother v. Banton (273 U.S. 418, 429); Wolff Co. v. Indus- 
trial Court (262 U.S. 533, 5387); Ribnik v. McBride (277 U. 8. 350); Williams v. 
Standard Oil Co. (278 U. 8S. 235); New State Ice Co. v. Liebmann (285 U. 8. 262). 
These cases hold that, with certain exceptions, which need not now be set forth, 
this right of the owner cannot be denied by legislative enactment fixing prices 
and compelling such owner to adhere to them. But the decisions referred to 
deal only with legislative price-fixing. They constitute no authority for holding 
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that prices in respect of ‘identified’? goods may not be fixed under legislative 
leave by contract between the parties. The Illinois Fair Trade Act does not 
infringe the doctrine of these cases.”’ 

B. Re the so-called nonsigner clause contained in section 1% of the California 
Act and section 2 of the other State fair-trade acts, the Court said: ‘‘The 
challenge is directed against section 2 which provides that willfully and knowingly 
advertising, offering for sale, or selling any ener at less than the price 
stipulated in any contract made under section 1, whether the person so doing is 
or is not a party to the contract, shall constitute unfair competition, giving rise 
to a right of action in favor of anyone damaged thereby. 

“Tt is first to be observed that section 2 reaches not the mere advertising, 
offering for sale or selling at less than the stipulated price, but the doing of any 
of these things willfully and knowingly. We are not called upon to determine 
the case of one who has made his purchase in ignorance of the contractual restric- 
tion upon the selling price, but of a purchaser who has had definite information 
respecting such contractual restriction and who, with such knowledge, neverthe- 
less, proceeds willfully to resell in disregard of it. 

“In the second place, section 2 does not deal with the restriction upon the sale 
of the commodity quo commodity, but with that restriction because the com- 
modity is identified by the trade-mark, brand, or name of the producer or owner. 
The essence of the statutory violation then consists not in the bare disposition of 
the commodity, but in a forbidden use of the trade-mark, brand, or name in 
accomplishing such disposition. The primary aim of the law is to protect, the 
property—namely, the good will—of the producer, which he still owns. The 
price restriction is adopted as an appropriate means to that perfectly legitimate 
end, and not as an end in itself. 

“Appellants here acquired the commodity in question with full knowledge 
of the then-existing restriction in respect of price which the producer and wholesale 
dealer had imposed, and, of course, with presumptive, if not actual knowledge 
of the law which authorized the restriction. Appellants were not obliged to buy; 
and their voluntary acquisition of the property with such knowledge carried with 
it, upon every principle of fair dealing, assent to the protective restriction, with 
consequent liability under section 2 of the law by which such seupene was 
conditioned. Cf.— Provident Institution v. Jersey City (113 U. 8. 506, 514 
515); Vreeland v. O’ Neil (386 N. J. Eq. 399, 402): same case on appeal (37 N. J. Eq. 
574, 577).”’ 

C. Re the effect of price-cutting the Court said: “There is a great body of fact 
and opinion tending to show that price-cutting by retail dealers is not only in- 
jurious to the good will and business of the producer and distributor of identified 
goods, but injurious to the general public as well. The evidence to that effect is 
voluminous; but it would serve no useful purpose to review the evidence or to 
enlarge further upon the subject. True, there is evidence, opinion, and argument. 
to the contrgry; but it does not concern us to determine where the weight lies. 
We need say no more than that the question may be regarded as fairly open to 
differenees of opinion. The legislation here in question proceeds upon the former 
and not the latter view; and the legislative determination in that respect, in the 
circumstances here disclosed, is conelusive so far as this Court is concerned. 
Where the question of what the facts establish is a fairly debatable one, we 
accept and carry into effect the opinion of the legislature. Ne ey v. New York 
(264 U.S, 292, 294): Zahn v. Board of Public Works (274 U.S. 325, 32 8) ) and cases 
cited.”’ 

In another United States Supreme Court case on the subject of State regulation 
aimed to promote fair competition ~ deter the promotion of monopolies in the 
case of Nebbia v. New York (291 U. S. 502 (1934)) at page 537 Justice Roberts 
speaking for the majority of the Count said: ‘“But there can be no doubt that 
upon proper occasion and by appropriate measures the State may regulate a 
business in any of its aspects, including the prices to be charged for the products 
or commodities it sells. 

“So far as the requirement of due process is concerned, and in the absence 
of other constitutional restriction, a State is free to adopt whatever economic 
policy may reasonably be deemed to promote public welfare, and to enforce that 
policy by legislation adapted to its purpose. The courts are without authority 
either to declare such policy, or, when it is declared by the legislature, to override 
it. Ifthe laws passed are seen to have a reasonable relation to a proper legislative 
purpose, and are neither arbitrary nor discriminatory, the requirements of the 
due process of law are satisfied, and judicial dete rmination to that effect renders a 
Court functus officio. Whether the free operation of the normal laws of com- 
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petition is a wise and wholesome rule of trade and commerce is an economic 
question which this Court need not consider or determine. And it is equally 
clear that if a legislative body be to curb unrestrained and harmful competition 
by measures which are not arbitrary or discriminatory it does not lie with the 
courts to determine that the rule is unwise. With the wisdom of the policy 
adopted, with the adequacy or practicability of the law enacted to forward it, 
the courts are both incompetent and unauthorized to deal. The course of de- 
cisions in this Court exhibits a firm adherence to these principles. Times without 
number we have said that the legislature is primarily the judge of the necessity of 
such an enactment, that every possible presumption is in favor of its validity, 
and that though the Court may hold views inconsistent with the wisdom of the 
law, it may not be annulled unless palpably in excess of legislative power. 

“The law-making bodies in the past endeavored to promote free competition 
by laws aimed at trusts and monopolies. The consequent interference with 
private property and freedom of contract has not availed with the courts to set 
these enactments aside as denying due process. Where the public interest was 
deemed to require the fixing of minimum prices, that expedient has been sustained. 
If the law-making body within its sphere of government coneluded that the 
conditions or practices in an industry make unrestricted competition an inadequate 
safeguard of the consumer’s interests, produce waste harmful to the public, 
threaten ultimately to cut off the supply of a commodity needed by the public, 
or portend the destruction of the industry itself, appropriate statutes passed in 
an honest effort to correct the threatened consequences may not be set aside be- 
cause the regulation adopted fixes prices reasonably deemed by the legislature to 
be fair to those engaged in the industry and to the consuming public.”’ 

C. Federal legislation relative to the State fair-trade laws— 

The enactment of the Miller-Tydings enabling act. 

In 1937 Congress enacted the Miller-Tvdings Act as an amendment to the 
Sherman Act which briefly provides that nothing in the Antitrust Act, nor in the 
Federal Trade Commission Act shall render illegal any contract or agreement 
prescribing minimum resale prices of any commodity which bears, or the label or 
container of which bears, the trade-mark, brand, or name of the producer or 
distributor thereof. This immunity is operative only when such contracts or 
agreements are lawful, as applied to intrastate transactions, under any law in 
effect in.any State in which the resale is to be made, or to which the commodity 
is to be transported for resale. The commodity must, moreover, be in free and 
open competition with commodities of the same general class produced or dis- 
tributed by others. The Miller-Tydings Act, as does every State fair-trade act, 
specifically prohibit contracts or agreements which provide for the maintenance of 
minimum resale prices between manufacturers, producers, wholesalers, brokers, 
or retailers: or between persons, firms, or corporations in competition with one 
another. (See appendix for exact Miller-Tydings Act provision.) 

Despite the fact that the Miller-Tydings Act was passed as a rider to a District 
of Columbia appropriation bill, a fact which opponents of fair trade delight in 
pointing out, the measure was nevertheless extensively deliberated on by Congress 
for two sessions. The Congressional Record will abundantly bear this out. 

The evident purpose of the Miller-Tydings Act is to effectuate the policies 
established by State fair-trade acts as far as they may apply to transactions involv- 
ing interstate commerce. The act was designed as an exemption from the Sher- 
man Act, to enable States which desire to avail themselves of establishing a 
policy of legal resale price maintenance such as have been adopted almost uni- 
formly by all States (except Missouri, Texas, Vermont, and the District of 
Columbia). 

Sinee the enactment of the Miller-Tydings Act as an enabling statute on 
August 17, 1937, until May 21, 1951, when the United States Supreme Court 
handed down its decision in the Schwegmann case (which will be discussed in 
detail elsewhere in this brief), the act presented few issues requiring court con- 
struction or legislative action. The few opinions rendered by the courts have 
had to do primarily with defining the scope of the immunity granted by the 
Miller-Tydings Act from the operation of the antitrust laws. The chief questions 
have been the following— 

“(1) What constitutes a “resale’’ for which 


“minimum prices’? may be estab- 


lished? In the Paramount Pictures case the fixing of minimum admission prices 
by motion picture distributors was declared not to constitute the establishment of 
“minimum prices for resale” for the reason that the distributors did not sell and 
convey title to any commodity but merely licensed the exhibitors to show films. 
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The action of the distributors accordingly was held not to fall within the exemp- 
tion conferred by the Miller-Tydings Aci and was condemned as violative of the 
antitrust laws (U’. S. v. Paramount Pictures, Inc. (334 U.S. 131, 1948)). 

(2) What constitutes a commodity ‘‘which is in free and open competition with 
commo tities of the same general class produced or distributed by others”’ and for 
which minimum resale prices may be established? In Fastman Kodak Co. v. 
Federal Trade Commission (158 F. 2d 592, 1946) the Commission was sustained in 
its order directing the Eastman Kodak Co. to desist from continuing any contract 
with dealer-customers providing that Kodachrome film, the production of which 
was monopolized by the company, was not to be sold by such dealer-customers at 
prices less than those specified by the company. The Federal court made the 
following significant statement: 

“As clearly appears from the legislative history of the Miller-Tydings amend- 
ment the purpose was to validate resale price agreements with respect to branded 
commodities which are in effective competition with similar commodities pro- 
duced by others, so that if the resale price of the branded article was set too high, 
the manufacturer would lose his trade by the competition of other similar articles. 
Hence it will not do (to argue) that all film is in the same class. If a purchaser 
wants a color film he must be able to buy it from more than one manufacturer if 
there is to be “free and open competition with commodities of the same general 
class,”’ that he ean buy black and white film will not serve to destroy the monopoly 
of the sole producer of color film.” 

3) What constitutes horizontal price maintenance agreements, such as are 
not protected? Contracting parties who are in a horizontal or competitive 
position such as manufacturers and other manufacturers, jobbers and other 
jobbers, retailers and other retailers, are forbidden by the Miller-Tydings Act to 
enter into agreements for the mutual observance of uniform minimum resale prices 
as to the commodities which they distribute. In the Frankfort Distilleries case 
the Court held that the act does not permit a combination of producers, whole- 
salers, and retailers to fix and maintain prices of products shipped into a state by 
adopting a single course in making contracts of sale and boycotting those who 
refuse to conform. (U.S.v. Frankfort Distiileries (824 U. S. 293, 1945).) The 
illegal program in this case embraced a plan whereby the retailers agreed to boy- 
cott wholesalers or producers who refused to enter into or enforce compliance 
with the terms of price-fixing agreements. Noncomplying retailers were denied 
an opportunity to buy the goods of the complying producers and wholesalers.”’ 

To sum up the aim and purpose of the Miller-Tydings Act, it is of interest to 
note the comments of Senator Millard Tvdings before a Senate committee which 
considered the enactment of the Miller-Tydings Act. In brief he said: 

‘First I would like to point out that this bill does not authorize manufacturers 
to enter into agreements with other manufacturers to control the fixing of prices 
to their customers. It deals only with the right of a manufacturer to keep track 
of his article until it reaches the public, in order to guard the public against 
excessive prices on the one hand and protect the manufacturer and distributor 
against cutthroat price-cutting on the other. There is no agreement providing 
for or permitting the creation of a monopoly. 

‘Let me also point out that what this bill seeks to do for the small business man 
is what is already a privilege which the powerful can enjoy. For example, all 
automobile agencies in the country selling General Motors or Ford cars sell at 
the prices designated by the manufacturers, because the distributors are in most 
cases the agents of the manufacturers. Therefore, he can do legally by contract 
what the man not so fortunately circumstanced cannot do, because the latter 
does not have the power through aggregation of capital to set up agencies, but 
has to sell to distributors willy-nilly. So that if you extend the privilege contained 
in this bill to the extent that the bill defines it, you will be doing nothing more 
than extending to the small manufacturer a privilege enjoyed for many years 
by the most powerful concerns in the United States. 

“The last thing I would like to point out is that this bill cannot be unfair to the 
public, because if prices are set too high by any manufacturer, competition will 
take his trade away from him. It cannot be unfair to the retailer, because all 
retailers will stand on the same bottom. They can sell above the minimum, but 
they cannot go below it. It cannot be unfair to the manufacturer, because the 
element of competition is always present, and it should be obvious that no concern 
does business long by selling at less than cost. Less than cost selling rarely results 
in a saving to the public. 

“This bill does not transgress the spirit of the Sherman antitrust law or the 
Federal Trade Commission Act. There is no restraint of trade. The competition 
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still exists. If this bill would allow manufacturers to combine, or allow retailers 
to combine and fix the prices, that would be one thing, but the element of competi- 
tion is never lost, never out of the provisions of this bill. Manufacturers still 
compete with each other, Retailers still compete with each other. Competition 
remains—and it is fair competition to the manufacturer, the retailer, and the 
public. I cannot see, therefore, where it would be unfair to the consumer, because 
it only fixes the minimum price, which we will assume should be above cost, and 
if it goes higher, competition will bring it down. It likewise cannot be unfair to 
the retailer or manufacturer. 

“T will say to the opponents of this bill, if we do not meet this problem now, in 
5 or 10 vears you will have to meet a more drastic solution of it. The day is 
going to come when this fight will be brought upon you 10 times as hard as it is 
now. We need large aggregations of capital as well as small-business men. Each 
is 2 part of our economic life. But the small-business man is entitled to a reason- 
able amount of protection, and he must have it. If he does not survive the publi 
is at the mercy of the larger concerns.”’ 

Of further interest with respect to the passage of the Miller-Tydings Act note 
the contents of the Senate Report No. 2053, Seventy-fourth Congress, second 
session, when it recommended the passage of the Miller-Tydings Act. See 
appendix. 


II, THE REASONS FOR THE PRESENT PROBLEM CONCERNING THE EFFECTIVENESS 
OF THE STATE FAIR TRADE ACTS 


A. The Schwegmann Decision 


On May 21, 1951, in the Schwegmann Bros. v. Calvert Distillers Corp. case, 
(341 U.S. 384), in a 6 to 3 decision the Supreme Court of the United States held 
in effect, that the Miller-Tydings Act did not go far enough to embrace an exemp- 
tion from the Sherman Anti-Trust Act the immunity of the act as far as it relates 
to persons who have not signed a fair-trade contract. 

The legal effect of this decision, coupled with the decision of the Circuit Court 
of Appeals in the Sunbeam v. Wentling case, was to render ineffective the enforce- 
ment of the State fair-trade acts in interstate as well as in intrastate commerce. 
Although both decisions left fully effective and constitutional the State fair-trade 
acts and the Miller-Tydings Act as far as they apply to persons who have signed 
fair-trade contracts, the results of the remaining enactment, however, were no 
more than a futile gesture. This is conclusive because no court would long 
require signers to abide by the terms of their fair-trade contracts while their com- 
petitors, who for apparent reasons, had not or would not sign such contracts and 
could disregard the terms and conditions of existing contracts with impunity. 

The immediate economic effect of the Schwegmann decision was the spread of 
a disastrous price war on trade-marked products which started in New York and 
lasted almost a month. The conditions of these price wars became so serious that 
the Select Committees on Small Business in the House and the Senate inaugurated 
investigations, and reported its findings to the respective bodies in Congress. 
(For the conclusion and recommendations of these reports see appendix.) Also 
see appendix for the recommendations contained in House Report No. 1292, 
Eighty-second Congress, second session, Union Calendar No. 416, entitled ‘Fair 
Trade; The Problem and the Issues’’ and the observations of the Senate Select 
Committee on Small Business, contained in chapter 10 of its annual report, Senate 
Report No. 1068, Eighty-second Congress, second session, page 213 entitled 
“Fair Trade Laws.” 

The theory of the Schwegmann decision was based entirely upon a violation of 
the Sherman Act. The decision did not rest upon any theory of unconstitution- 
ality of the Miller-Tydings Act, nor the State fair-trade acts. The conclusion of 
the majority opinion is based upon the observation gleaned from the statement of 
Justice Douglas speaking for the majority when he said: 

“It should be remembered that it was the State laws that the Federal law was 
designed to accommodate. Federal regulation was to give way to State regula- 
tion. When State regulation provided for resale price maintenance by both those 
who contracted and those who did not, and the Federal regulation was relaxed 
only as respects ‘contracts or agreements,’ the inference is strong that Congress 
left the noncontracting group to be governed by preexisting law. In other words, 
since Congress was writing a law to meet the specifications of State law, it would 
seem that if the nonsigner provision as well as the ‘contract’ provision of State law 
vee to be written into Federal law, the pattern of the legislation would have been 
different.” 
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This conclusion was reached by the majority opinion irrespective of the many 
comments in the Congressional Record which report the deliberations to the 
effect that each State fair-trade act then in effect (there were 42 in effect at the 
time) did contain a so-called nonsigner clause, and that it was the purpose of the 
Miller-Tydings Act to effectuate such State fair-trade acts. 

On this point Justice Douglas remarked: 

“The House Report referred to the State fair-trade acts as authorizing the 
maintenance of resale prices by contract and as providing that ‘third persons with 
notice are bound by the terms of such a contract regardless of whether they are 
parties to it,’ and the report also stated that the objective of the act was to permit 
the publie policy of the States having such acts to operate with respect to inter- 
state contracts for the sale of goods. This report is the strongest statement for 
respondents’ position which is found in the legislative history.” 

“However, continued the court, when we search the words of the sponsors for a 
clear indication that coercive as well as voluntary schemes or arrangements are 
permissible, we find none. What we do find is the expression of fear in the 
minority report of the Senate committee that the nonsigner provisions of the State 
laws would be made effective if the law passed.”’ 

“The fears and doubts of the opposition are no authoritative guide to the con- 
struction of legislation. It is the sponsors that we look to when the meaning of 
the statutory words is in doubt.” 

Of particular interest in this respect and in sharp conflict with the majority 
opinion are the remarks of the minority opinion speaking through Justice Frank- 
furter, (joined by Justices Black, and Burton) when he said: 

“Both the House of Senate, therefore, had before them reports dealing with the 
substance of the Miller-Tydings amendment. These reports speak for themselves, 
and I attach them as appendices to this opinion. Every State act referred to in 
these reports contained a ‘nonsigner’ provision. I cannot see how, in view of these 
reports, we can conclude that Congress meant the ‘nonsigner’ provisions to be 
invalid under the Sherman Act—unless, that is, we are to depart from the respect 
we have accorded authoritative legislative history in scores of cases during the last 
decade. See cases collected in Commissioner v. Estate of Church (335 U. 8. 6382, 
687, appendix A). In many of these cases the purpose of Congress was far less 
clearly revealed than here. It has never been questioned in this Court that 
committee reports, as well as statements by those in charge of a bill, are authorita- 
tive elucidations of the scope of a measure. 

“It is suggested that we go to the words of the sponsors of the Miller-Tydings 
amendment. We have done so. Their words confirm the plain meaning of the 
words of the statute and of the congressional reports. Senator Tydings made the 
following statement: ‘What we have attempted to do is what 42 States have al- 
ready written on their statute books. It is simply to back up those acts, that is 
all; to have a code of fair-trade practices written not by a national beard such as 
the NRA but by each State, so that the people may go to the State legislature and 
correct immediately any abuses that may develop.’ (81 Cong. Rec. 7496.) 

“Representative Dirksen made a statement to the House as a member of its 
conference committee. He referred to the case of Old Dearborn Co. v. Seagram 
Corp. (299 Y. S. 183), in which this Court had held that the ‘nonsigner’ provision 
of the Illinois fair-trade statute did not violate the due process clause. Mr. 
Dirksen continued: ‘A question then arose as to whether or not the maintenance of 
such resale prices under a State fair-trade Act might not be in violation of the 
Sherman Anti-Trust Act of 1890 insofar as these transactions sprang from a con- 
tract in interstate commerce. This question was presented to the House Judiciary 
Committee and there determined by the reporting of the Miller bill. It was 
essentially nothing more than an enabling act which placed the stamp of approval 
upon price-maintenance transactions under State acts, notwithstanding the 
Sherman Act of 1890.’ (81 Cong. Ree. 8138.) 

“very one of the 42 State acts which the’ Miller-Tydings amendment was to 
‘back up’—the acts on which the Miller-Tydings amendment was to place a 
‘stamp of approval’—contained a ‘nonsigner’ provision. As demonstrated by 
experience in California, the State acts would have been futile without the 
‘nonsigner’ clause. The Court now holds that the Miller-Tydings amendment 
does not cover these ‘nonsigner’ provisions. Not only is the view of the Court 
contrary to the words of the statute and to the legislative history, it is also in 
conflict with the interpretation given the Miller-Tydings Act by the Federal 
Trade Commission, by the Department of Justice, and by practically all persons 
adversely affected by the ‘fair trade’ laws. ‘The ‘fair trade’ laws may well be 
unsound as a matter of economics. Perhaps Congress should not pass an im- 
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portant measure dealing with an extraneous subject as a rider to a revenue bill 
with the coercive influence it exerts in avoiding a veto; perhaps it should restrict 
legislation to a single relevant subject, as required by the constitutions of three- 
fourths of the States. These are matters beyond the Court’s concern. Where 
both the words of a statute and its legislative history clearly indicate the purpose 
of Congress, it should be respected. We should not substitute our own notion 
of what Congress should have done.” 

It may be noted that in legal circles, many are of a mind that the majority 
opinion in the Schwegmann case reached out far in the field of interpreting 
‘Congressional intent to strike down the effectiveness of fair trade as a State policy. 
The effect of the decision was, nevertheless, a mortal blow to the movement ot 
fair trade. By this decision the enforcement of contracts under the State fair- 
trade acts became legally impossible and economically impractical. The ulti- 
mate result of this decision was the nullification of the policy of the 45 State 
laws in their effort to promote the flow of free and constructive competition and 
deter the formation and spread of monopolies in the field of distribution. 


B. The Wentling decision 


In January 1951, in the case of Sunbeam Corp. v. Wentling (185F (2) 903), 
the United States Circuit Court of Appeals for the Third Circuit (which case was 
remanded in June 1951 by the United States Supreme Court in 340 U. S. 944), 
fair trade was dealt another fatal blow. 

In this case the appeals court in effect declared that the enforcement of con- 
tracts and agreements entered into pursuant to a State fair-trade act, involving 
commodities moving in interstate commerce constituted a barrier and an inter- 
ference with interstate commerce. In this decision the Court, although upholding 
the constitutionality of the Pennsylvania Fair Trade Act in every other respect, 
as far as it applies to such sales in Pennsylvania, held however, that the Penn- 
sylvania act does not apply to sales by Pennsylvania retailers to consumers in 
other States, or to advertisements in publications in other States, this whether 
or not such other States also have similar State fair trade acts. 

In effect the scope of the Wentling decision creates the anomaly which permits 
and encourages one not permitted to commit an act of unfair competition in his 
own State, to do so nevertheless, in another State, although such other State also 
prohibits similar acts of unfair competition. This the court holds can be done 
only because and under the guise that the products in question have traveled, 
or the act of unfair competition was committed by one engaged in interstate 
commerce. 

In short, the Wentling decision must be viewed in this light: in the absence 
of an express declaration of Congressional intent, State laws or policies may not 
be enforced when such enforcement may be construed as a burden, restriction or 
interference with interstate commerce. 

The conclusion reached by the appeals court in the Wentling case we believe 
to be in error and in disregard of the doctrine of comity between the States; Federal 
legislation as represented by the Miller-Tvdings Act; as well as the well settled 
United States Supreme Court cases which formally established that Congress in 
the exercise of the commerce power may enact legislation to effectuate constitu- 
tional State statutes. 

In support of our premise on this point we direct your attention to the United 
States Supreme Court decisions in the following cases: 

Clark Distilling Co. v. Western Md. Ry. Co. (242 U.S. 311 (1917)). 

Kentucky Whip & Collar v. Ill. Central R. R. Co. (299 U.S. 334 (1937)). 

Brooks v. U.S. (267 U.S. 432). 

International Shoe Co. v. Washington (325 U.S. 310 (1945)). 

Prudential Insurance Co. v. Benjamin (328 U.8. 408 (1946)). 

Rice v. Santa-Fe Elevator Co. (3831 U.S. 218 (1947)). 

In the International Shoe Co. case, the United States Supreme Court said: 

“Tt is no longer debatable that Congress, in the exercise of the commerce 
power, may authorize the States, in specified ways, to regulate interstate commerce 
or impose burdens upon it.” 

Citing numerous cases, among which was the Kentucky Whip & Collar case in 
which case the Court said: 

“Congress may prevent interstate transportation from being used to bring into 
a State, articles which are innocous in themselves, but the local traffie in which, 
because of its harmful consequences, has been constitutionally forbidden by the 
State.” 
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In Brooks v. U.S., cited heretofore, the United States Supreme Court said: 
“Congress can certainly regulate interstate commerce to the extent of forbidding 
and punishing the use of such commerce as an agency to promote immorality, 
dishonesty, or the spread of any evil or harm to the people of other States from the 
state of origin. In doing this it is merely exercising the police power, for the 
benefit of the publie, without the field of interstate commerce.” 

In the Clark Distilling Co. case also cited above, the United States Supreme 
Court said: 

“Where the subject of commerce is one as to which the State may consti- 
tutionally restrict, prohibit, or regulate in order to prevent harmful consequences, 
and for the protection of property rights, Congress may, if it sees fit to put forth 
x its power and aid to so regulate interstate commerce, so as to prevent that com- 










































tiie Tc ai Rae 


dag 2B 


; merce from being used to impede the carrving out of the State policy.” 
4 The impact of the Schwegmann and Wentling decisions on the economy in the 
i market place particularly as far as it affects the small distributor in his effort to 
% serve the public in his respective community was fully demonstrated by the price 
wars which followed and the fear of the renewal and spread of loss-leader selling. 
- To corroborate these fears, I quote from a sign which appeared in a drug store 
window in Akron, Ohio, as recent as the last week in April of 1952. This sign 
featured in a Walgreen drug store window was prompted to meet local competi- 
tion and reads: 
“Here is proof that Walgreen’s give you Akron’s lowest drug prices: Cents 
4 50-cent Colgate dental cream - - - -- ’ ‘ het d Jéwws 7 
40-cent size Modess ; ; ; — site i 5 
25-cent Gillette Blue Blades - - - - aah emia. 5 
60-cent Halo shampoo___ / ’ is Ss 7 
29-cent Hershey kisses. _______- aswtié pak i 5 
$1.36 Lilly’s insulin_-_-_ — — - . i Sle tas besa pik xia Gelman ke kd 27 
45-cent Kodak Film - -- ‘ ‘ ett ie os 19 
65-cent Alka Seltzer - - - - ; ats 7 


50-cent Barbasol shave cream ii hts a suszd owek hs 19 


Without discussing the wholesale costs of these items, I can assure you, never- 

; theless, that it would cost more to steal them, let alone purchasing them. 

- Touching on this problem Congressman Carl T. Durham (North Carolina) on 
the floor of the House during the debates on H. R. 5767 in his remarks, drew on 
the many years of experience as a retail druggist to give emphasis to the necessity 
for the enactment of H. R. 5767, the MeGuire bill. He recalled the hard days 
before fair trade. Said he, ‘‘The doors of thousands of small stores were closed 
(on account of cutthroat competition).’”’” Then he added: “I know what fair 
trade meant to me in the past.’’ He went on to tell about the bitter fight to survive 
the operations of the unscrupulous merchandisers. He said, ‘‘The independent 
retailers across the country are scared. They fear the consequences of a possible 
epidemic of price wars. They see the things they have worked for, their plans and 
dreams swept away.” 

Py Those affected by the resulting problems of the Schwegmann and the Wentling 

decisions, soon realized that they must turn to Congress for legislation to solve 

the problem which these decisions have created. Legislation which will by express 
language reiterate the intent and purpose Congress thought it expressed when in 

1937 it enacted the Miller-Tydings Act. H.R. 5767, the McGuire bill, now before 

you for consideration does just that and no more. 
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A SOLUTION TO THE PRESENT PROBLEM AS FAR AS IT CONCERNS EFFECTIVE 


“PAIR TRADE’? ENFORCEMENT 














: H.R. 5767, more commonly known as the MeGuire bill (for the complete text, 
B see appendix, p. 150) seeks to restore effective enforcement of the State ‘fair 
: trade” laws which was made ineffective by the Schwegmann and Wentling 
decisions. ‘ 

The primary purpose of the bill is to reaffirm the very same proposition which, 
in the committee’s opinion, the Congress intended to enact into law when it passed 
the Miller-Tydings Act (act of August 17, 1937, title VIII, 50 Stat. 673, U. S.C. 
sec. 1), to the effect that the application and enforcement of State fair-trade acts, 
including the nonsigner provisions of such laws, with regard to interstate trans- 
actions shall not constitute a violation of the Federal Trade Commission Act or 
. the Sherman Act. This reaffirmation is made necessary because of the decision of 
a divided Supreme Court in Schwegmann Bros. v. Calvert Distillers Corp. In that 
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case, six members of the Supreme Court held that the Miller-Tydings Act did not 
exempt from these Federal laws enforcement of State ‘fair trade’? laws with 
respect to nonsigners. The end result of the Supreme Court decision has been to 
seriously undermine the effectiveness of the Miller-Tydings Act and, in turn, of 
the “fair trade’’ laws enacted by 45 States. H. R. 5767, as amended, is designed 
to restore the effectiveness of these acts by making it abundantly clear that Con- 
gress means to let State “fair trade’’ laws apply in their totality; that is, with 
respect to nonsigners as well as signers. 

The bill further provides that the application of these State laws to interstate 
transactions shall not constitute a burden upon interstate commerce. The 
purpose of this provision is to remove any obstacle, as far as Federal law is con- 
cerned, which might stand in the way of a broader interpretation of State ‘‘fair 
trade”’ laws so as to make them applicable to retail transactions and retail adver- 
tising which cross State lines. 

Congress in the MeGuire bill will, by express language, recognize that the rela- 
tive weight of the State interest in carrying out the policy provided for in State 
fair-trade acts is in harmony with the national interest. This is certainly justi- 
fiable when 45 States in the Union have for enforcement such a policy affecting so 
large a portion of tne national population. 

In passing the McGuire bill as strictly enabling legislation designed to effectuate 
State policy in an area touching on interstate commerce, Congress will not be 
departing in any way from precedents already established. Congress has, in the 
past, enacted a number of statutes to harmonize its power over interstate commerce 
with the rights of the States, under the Constitution, to carry out their respective 
policies effectively in order to regulate their internal affairs. These statutes en- 
acted by Congress include the Webb-Kenvon Act, the Ashurst-Sumners Act, the 
United States Warehouse Act, and the Mililer-Tydings Act. And, in connection 
with the Miller-Tydings Act, it should be remembered that this act is still consti- 
tutional and effective under the restricted interpretation given to it by the United 
States Supreme Court in the Schwegmann decision. 

In drafting the McGuire bill as enabling legislation to restore the effectivness 
of the State “‘fair trade” laws, the sponsor of the bill, Representative John A. 
MeGuire of Connecticut, and his fellow members of the House Interstate and 
Foreign Commerce Committee, who reported the bill out favorably, were con- 
cerned that this legislation should be able to solve the problems created by the 
Schwegmann and Wentling decisions, and shall remain enabling legislation only, 
legislation that would not commit the Congress to a national policy involving 
resale price maintenance as is reflected by the State “fair trade”’ laws, nor commit 
any of the States to enact or maintain a fair-trade act. 

in this respect it is of interest to note the comments of Congressman J. Percy 
Priest, of Tennessee, chairman of the Subcommittee of the House Committee on 
Interstate and Foreign Commerce, who during the House debates on the McGuire 
bill said: 

“In other words, the committee feels most strongly that the Congress should 
help the 45 States which want ‘fair trade’ to realize the full effectiveness of their 
‘fair trade’ laws. The committee believes, with equal vigor, that an enabling act 
alone will suffice to achieve this purpose, and the MeGuire bill is an enabling act— 
nothing more. It takes nothing away from the ‘fair trade’ laws of the 45 States. 
It adds nothing in the way of Federal ‘fair trade’ policy to the ‘fair trade’ laws of 
the 45 States.”’ 

Of further interest on this point is the observation made by the House Judici- 
ary Committee when it reported out for passage the Miller-Tydings Act. House 
Report 382, Seventy-fifth Congress, first session, said: 

“Your committee respectfully submit that sound public policy on the part of 
the Federal Government lies in the direction of lending assistance to the States 
to effectuate their own public policy with regard to their internal affairs. It is 
submitted that this is especially true when such assistance, as in this instance, 
consists of removing a handicap resulting from the surrender of the power over 
interstate commerce by the State to the Federal Government.” 

A section-by-section analysis of H. R. 5767 will conclusively show that the pat- 
tern of this legislation was directed primarily to solve the problems created by 
the Schwegmann and Wentling decisions, an effort to restore adequate Federal 
enabling legislation to permit the 45 States to effectively enforce their respective 
“fair trade’ laws as far as they may affect transactions involving interstate com- 
merce. 
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Seetion 1 of H. R. 5767 provides: 


“To amend the Federal Trade Commission Act with respect to certain con- 
tracts and agreements which establish minimum or stipulated resale prices 
and which are extended by State law to persons who are not parties to such 
contracts and agreements, and for certain other purposes. 


‘Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That it is the purpose of this Act to protect the 
rights of States under the United States Constitution to regulate their internal 
affairs and more particularly to enact statutes and laws and to adopt policies which 
authorize contracts and agreements prescribing minimum or stipulated prices 
for the resale of commodities and to extend the minimum or stipulated prices 
prescribed by such contracts and agreements to persons who are not parties thereto. 
It is the further purpose of this Act to permit such statutes, laws, and public 
policies to apply to commodities, contracts, agreements, and activities in or 
affecting interstate or foreign commerce.” 

In spelling out the purpose of the McGuire bill, section 1 does not seek to 
extend its provisions to spheres of activities other than to effectuate the enforce- 
ment of the State Fair Trade Acts in States which have enacted such laws. This 
purpose it expresses clearly and definitely. The language of the McGuire bill 
in this section is in line with its single aim of establishing in the Federal Trade 
Commission Act itself the express intent of Congress in regard to the right of the 
respective States which have Fair Trade Acts to ‘‘regulate their internal affairs 
with respect to resale price maintenance policies’; and to make possible the effec- 
tive enforcement of such policies in transactions involving interstate commerce. 

The language in section 1 is required because of the language of the majority 
opinion of the United States Supreme Court in the Sechwegmann Bros. case. In 
this decision, the Court said it was unable to determine the intent of Congress 
from the Miller-T'ydings Act, which was at issue in the Schwegmann Bros. case. 
On this point, Justice Jackson, who joined the majority opinion in the Schwegmann 
decision, said: 

‘*Moreover, there are practical reasons why we should accept, whenever possible, 
the meaning which an enactment reveals on its face. Laws are intended for all 
of our people to live by; and the people go to law offices to learn what their rights 
are. Here is a controversy which affects every little merchant in many States. 
\side from law offices in the larger cities, the materials of legislative history are not 
available to the lawyer who can afford neither the cost of acquisition, the cost of 
housing, nor the cost of repeatedly examining the whole congressional history. 

“By and large, | think our function was well stated by Mr. Justice Holmes: 
‘We do not inquire what the legislator meant; we ask only what the statute 
means.’ And I can think of no better example of legislative history that is 
unedifying and unilluminating than that of the statute before us’’ [meaning the 
Miller-Tydings Act]. 

The MeGuire bill, through section 1, clearly expresses the intent of Congress in 
unmistakable terms. Its objective is to prevent the possibility of a future 
misinterpretation of the intent of Congress like that which occurred with respect 
to the Miller-Tydings Act in the Schwegmann case. 

Section 2, paragraph 2 of the H. R. 5767 reiterates the provisions now contained 
in the Miller-Tydings Act and provides: 

““(2) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful any contracts or agreements perscribing minimum or stipulated prices, 
or requiring & vendee to enter into contracts or agreements prescribing minimum 
or stipulated prices, for the resale of a commodity which bears, or the label or 
container of which bears, the trade-mark, brand, or name of the producer or 
distributor of such commodity and which is in free and open competition with 
commodities of the same general class produced or distributed by others, when 
contracts or agreements of that description are lawful as applied to intrastate 
transactions under any statute, law, or public policy now or hereafter in effect in 
any State, Territory, or the District of Columbia, in which such resale is to be 
made, or to which the commodity is to be transported for such resale.”’ 

Section 2» paragraph 3 of the measure without equivocation embraces the 
nonsigner clause, uniformly contained in all the 45 State fair-trade acts, as an 
exemption from the antitrust laws. The language in this paragraph definitely 
and precisely expresses the intent of Congress in its aim to effectuate all of the 
provisions of the State fair-trade acts. In exact language, it provides what 
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the Court in the Schwegmann case said the Miller-Tydings Act failed to do, 
and reads as follows (italies supplied): 

(3) Nothing contained in this act or in any of the antitrust acts shall render 
unlawful the exercise or the enforcement of any right or right of action created by 
any statute, law, or public policy now or hereafter in effect in any State, territory, 
or the District of Columbia, which in substance provides that willfully and 
knowingly advertising, offering for sale, or selling any commodity at less than 
the price or prices prescribed in such contracts or agreements whether the person 
so advertising, offering for sale, or selling is or is not a party to such a contract or 
agreement, is unfair competition and is actionable at the suit of any person damaged 
thereby.” 

Section 2, paragraph 4, of H. R. 5767 squarely, and we believe adequately, 
overcomes the Court’s decision in the Wentling case when it specifically provides: 

“(4) Neither the making of contracts or agreements as described in paragraph 
(2) of this subsection, nor the exercise or enforcement of any right or right of 
action as described in paragraph (3) of this subsection shall constitute an unlawful 
burden or restraint upon, or interference with, interstate commerce.” 

Section 2, paragraph 5, of the measure wisely provides against horizontal 
price-fixing agreements by repeating the provision contained in the Miller- 
Tydings Act, to the effect that it provides: 

(5) Nothing contained in paragraph (2) of this subsection shall make lawful 
contracts or agreements providing for the establishment or maintenance of 
minimum or stipulated resale prices on any commodity referred to in paragraph 
(2) of this subsection, between manufacturers, or between producers, or between 
wholesalers, or between brokers, or between factors, or between retailers, or 
between persons, firms, or corporations in competition with each other.’’ 

Section 2, paragraph 6, repeats a provision now contained in section 5 (A) of the 
Federal Trade Commission Act and reads as follows: 

““(6) The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common earriers subject to the acts 
to regulate commerce, air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938, and persons, partnerships, or corporations, subject to 
the Packers and Stockyard Act, 1921, except as provided in section 406 (b) of said 
act, from using unfair methods of competition in commerce and unfair or decep- 
tive acts or practices in commerce.” 

Observations commenting on the overwhelming acceptance of the provisons 
of H. R. 5767, the McGuire bill, by the Members of the House of Representatives 
points to this significant statement which depicts democracy at work: 

“Congressmen of different political viewpoints joined in the debate in support 
of fair trade and H. R. 5767. Democrats and Republicans and Dixiecrats helped 
in the fight to preserve the system of small business. Every section of the coun- 
try and cities and rural areas were represented. Young members and oldtimers 
in the House stood to be counted in favor of fair trade. It was a remarkable 
expression of concern for the plight of the little fellow in business. Moreover it 
was a thrill to witness 196 Members of the House rise against cutthroat competi- 
tion and only 10 in support of monopoly in the market place. It amounted to a 
stentorian declaration that opportunity through the system of small business 
must never cease to exist in America.” 


IV. ISSUES RAISED BY THE OPPOSITION TO FEDERAL LEGISLATION DESIGNED TO 
RESTORE THE EFFECTIVENESS OF THE STATE FAIR TRADE ACTS 


The most active opposition to legalized resale price maintenance characterized 
by the State fair-trade acts stems primarily from four sources. They are the 
Department of Justice; the Federal Trade Commission; the few predatory resale 
price jugglers, who see in fair-trade legislation a threat and restriction to their 
subtle marketing methods; and those who for some immediate conflicting, al- 
though well-meant, reason join the opposition in echoing their views, such as 
representatives of some farmers’ groups and the CIO, 

The reasons which motivate opposition to this measure stemming from the 
National Retail Dry Goods Association is self-evident and understaadable. We 
can even understand some of the reasons, as misguided as we think they may be, 
on the part of the CIO and the farmers’ groups, but, we cannot logically reconcile 
the bias nor the contrasting positions for the opposition which stems from the 
Government departments. We have been taught and always felt that it is the 
duty of the various governmental agencies to enforce the laws which have been 
enacted by the people’s representatives, rather than oppose the enactment of 
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legislation which the duly elected representatives of the people find it expedient to 
enact. 

How long and what else will it take to impress the Department of Justice and 
the Federal Trade Commission that resale price maintenance as represented by 
the State fair-trade acts is in the interest of the public welfare? That such 
legislation is an appropriate means to maintain free, open, and fair competition, 
as well as deter the formation and growth of monopolies, other than that the 
legislators of 45 States in the Union, the Governors of these 45 States, the Con- 
gress of the United States, some 16 State supreme courts, and the Supreme 
Court of the United States have, in unison and in the prescribed method, approved 
and sustained fair trade as a practical, economic, and democratic form of resale 
price maintenance, 

What are the major objections of the varied opponents to the effectuation of 
fair-trade legislation? 


A. The Federal Trade Commission 


In a letter dated February 2, 1952, addressed to the Honorable Robert Crosser, 
chairman of the House Committee on Interstate and Foreign Commerce, when it 
considered H. R. 5767, more commonly known as the MeGuire bill, which letter 
appears on page 2 of the report of the hearings before a subcommittee of the 
committee on Interstate and Foreign Commerce, held on February 4 through 20, 
1952, the Federal Trade Commission, through the Honorable James M. Mead, 
its chairman, in opposition to the enactment of H. R. 5767, raised the following 
issues: 

(1) That the State resale price maintenance laws, better known as the fair- 
trade Laws, now, and for many vears the law in 45 out of the 48 States in the 
Union permits private persons to fix prices for their own pecuniary interests rather 
than that of the public interest and that such prices would not be tested for reason- 
ableness by any instrumentality, publie or private. 

(2) That vertical price fixing for trade-marked products in contracts entered 
into pursuant to the State fair-trade laws is contrary to the Federal antitrust 
laws, which prohibit horizontal price fixing. 

(3) That the economic conditions today do not warrant the maintenance of 
the State fair-trade Laws, as was necessary when such laws were first enacted. 

(4) That Congress has already provided legislation toward the elimination of 
the evils which sponsors of the Miller-Tydings Act, sought to remedy through 
legislation prohibiting price discrimination (presumably meaning the Robinson- 
Patman Act) and other unfair methods of competition. 

(5) That by the enactment of H. R. 5767, an area of interstate commerce would 
be made subject to the provisions and the public policy of State laws. 

(6) That the penalty provision in H. R. 5767 is vague and ambiguous. 

The speculative conclusions of the Commission are not in harmony with the 
expressed public policy of the 45 State legislatures which have fair-trade laws, 
nor with existing Federal legislation intended to enable the States to effectuate 
their established objective policies with reference thereto. Moreover, the 
conclusions are contrary to the realities of experience in the market place, as well 
as to the opinions of prominent unbiased persons in the field of law, politics, and 
economics. 

In the order mentioned, we will briefly analyze the issues raised by the Com- 
mission. 

(1) Under this issue, the Commission expresses the unfounded fear that the 
State fair-trade acts (which permit a producer of trade-marked articles, which are 
in free and open competition with commodities of the same general class produced 
by others, to enter into contracts which provide for a minimum resale price for 
such articles) will tend to permit private persons to fix prices for their own pecu- 
niary interests rather than for the public interest and that such prices would not 
be tested for reasonableness by any instrumentality public or private. 

Considering the first premise raised by this issue, the Commission’s covert 
implication seems to condemn the legitimate process whereby businessmen 
advance their pecuniary interests. It is implied that making a profit in the 
sale of one’s product in the market place is contrary to our economic policies, 
and is inimical to the public interest. Little more argument need be made 
here to stress this erroneous conclusion, other than to say that 45 State legis- 
latures after thorough deliberations felt and declared it to be differently, and 
that the very basis of our economic system of free enterprise rests upon the 
fact that profit in any proper personal endeavor is in the interest of our existing 
economy. These accepted concepts corroborated by the representatives in the 
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legislatures as well as the judiciary squarely refutes the Commission’s erroneous 
implication in this respect. 

The second premise raised by this issue is the unsupported allegation by the 
Commission that the State Fair-Trade Acts in permitting contracts to establish 
minimum prices for the resale of trade-marked products, lacks an instrumentality, 
public or private, to test the reasonableness of the minimum prices so established 
in such contracts. This implication likewise fails to stand up when exposed to the 
realities and experiences of the market place. It is common knowledge that the 
consumer sets the price for a commodity by her acceptance of a given product 
in preference to others available for her choice. This fact has been corroborated 
by the testimony of Mr. Maurice Mermey, Director of the Bureau of Education, 
on fair trade in his statement before a subcommittee of the House Committee 
on Interstate and Foreign Commerce when it considered H. R. 5767. 

On page 21 of his statement, Mr. Mermey stated: 

‘The consumer is the price boss. She and she alone determines whether any 
price is right, by the simple process of buying or refusing to buy a particular 
product at a particular price. That the consumer has wide freedom of choice 
as between competing articles in the market place.” 

To support this pertinent observation, Mr. Mermey quotes data from Consumer 
Reports Buying Guides as to the extent of the consumer’s ability to choose, 
and lists the following variety of merchandise and the extent of the choices 
available. 


Silverware: 
Plated: 9 brands, price range $28.95 to $69.75 
Sterling: 58 brands, price range $21.50 to $49.50 
Exposure meters: 8 brands, price range $14.95 to $32.50 
Lens tissues: 14 brands, price range from 10 cents (for 100 sheets) to 66 cents 
Face powder: 56 brands, price range from 9 cents per ounce to $1.20 per ounce 
Laundry soaps (flakes): 51 brands, price range from 28.3 to 69.3 cents per pound 
of dry soap contents 
Toilet soaps: 76 brands, price range from 32 cents per pound of dry weight to 
$10.50 
Automatic coffee makers: 6 models, price range from $8.95 to $28.75 
Household ammonia: 48 brands, price range from 4.5 cents per ounce to 46 cents 
Inks: 
Permanent: 20 brands, price range from 4 cents per fluid ounce to 25 cents 
(2- to 3-ounce bottles) 
Washable: 7 brands, price range from 4 cents per fluid ounce to 12.5 cents 
Fountain pens: 
Gold point: 10 brands, price from $3.50 to $12.50 
Steel point: 6 brands, price from 69 cents to $1.85 
couring powders: 32 brands, price from 8 to 20 cents per pound 
ilver polish: 
Paste: 12 brands, price from 1.9 cents per ounce to 8.5 cents. 
Liquid: 5 brands, price from 1.8 cents per ounce to 12.5 cents 
Household bleaches: 44 brands, price from 10 to 19 cents per quart 
Portable typewriters: 9 brands, price range $76.85 to $119.67 
Carbon paper: 45 brands, price range 56 cents to $4.25 (for 100 sheets) 
Toasters: 
Automatic electric: 14 brands, price range from $9.75 (plus shipping) to $24.50» 
Nonautomatie eleectic: 7 brands, price range from $1.98 (plus shipping) to 
$7.95 
Washing machines: 
Nonautomatic: 10 brands, price range from $92.95 (plus shipping) to $184.95 
Semiautomatic: 4 brands, price range from $169.95 to $199.95 (only these 2 
prices) 
Automatic: 17 brands, price range from $219.95 to $399.95 
Cleansing creams: 
Cold cream: 45 brands, price range from 4 to 60 cents per ounce. 
Emollient cream: Nineteen brands, price from 5 to 75 cents per ounce 
Liquefying cream: Seventeen brands, price range from 7 to 60 cents per ounce 
Talcum and dusting powders: Fifty-seven brands, price range from 19 cents an 
ounce to $1.08 an ounce 
Tire gages: Eight brands, price range from 89 cents plus postage to $2.15 
Floor waxes: 
Water emulsion: Twenty-eight brands, price range from 11 cents per ounce 
of solids content to 31 cents 
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Solvent type: Nineteen brands, price range from 8 to 28 cents per ounce 
Liquid: Nine brands, price range from 20 to 35 cents per ounce 
Electric irons: Seventeen national brands and 22 private brands; price range 
from $3.45 to $21.90 
Electric toasters: Nine national brands and 12 private brands; price range from 
$2.98 to $26.50 
Electric mixers: Nine national brands and six private brands; price range from 
$18.75 to $76.41 
Electric shavers: Ten national brands and one private brand; price range from 
$15.50 to $39.75 


It is equally well known that a businessman however grasping or rapacious 
he may be pictured to be, for his own interest, when establishing the resale price 
for his commodity, cannot afford to overlook the tremendous force the consumer 
exerts over the reasonableness of the price asked for a given product. The con- 
sumer, While not physically present, nevertheless, pervades every board room 
every sales conference; indeed, she can be said to attend every meeting at which 
business policies are made, whether these be the setting of the price for which a 
commodity is to be sold, the margin of profit to be allowed the wholesale or 
retail distributor, the construction of a new building or the purchase of a piece 
of equipment, or to raise wages. Each decision of policy must answer the 
following: 

What will it do to the price? Will the consumer pay the price in comparison 
with similar products on the market? Can we sell our product in sufficient volume 
at the established price to warrant and maintain our production schedules and 
pay decent wages to our employees? ‘To what extent will our price structure for 
the product be able to invade and compete with products of equal quality priced 
lower or higher? 

To further corroborate the fact that the consumer exerts a decisive influence on 
the fixing of resale prices of trade-marked products, please note the comments of 
Mr. Donald Montgomery, UAW-CIO, for the Congress of Industrial Organiza- 
tions, contained in his prepared statement submitted to the same House subcom- 
mittee on February 8, 1952, when he said in part: 

“Many consumers cannot or will not pay these high prices (having reference to 
prices established by producers of trade-marked products), and they have an al- 
ternative. They can test our private brand products that sell at lower prices, and 
by doing this they often can get as good or better quality for less money.” 

Continuing further Mr. Montgomery said: 

“This continuous and widespread promotion of private label merchandise is 
the major advantage which big retailers hold over small and independent retailers. 
Resale price maintenance cannot take that advantage away from the larger re- 
tailer merely by preventing the use of nationally advertised products as loss 
leaders. Its long-range effect is more likely to be exactly the opposite. The more 
firmly the advertised lines are held to high prices, the more consumers will be 
encouraged to seek out equal or better substitutes at lower prices. To find those 
substitutes they will go to the chain stores, to Macy’s, to the mail-order houses and 
to the large cut-price liquor stores.” 

The producer must consider the consuming public in pricing his products 
against competition, not only of similar trade-marked products—such as for 
instance Colgate tooth paste as against Pepsodent and the dozens of others, but 
also against the private brand products such as those referred to by Mr. Mont- 
gomery in his statement. 

We maintain that the cumulative impelling force exerted by the consumer as 
to the reasonableness of the price for a given commodity is by far the most 
practical, more economically sound and most accurate test of reasonableness that 
any instrumentality, public or private, may establish to accomplish the desired 
aim, 

That the principle of the State fair-trade laws is economically sound, and the 
results of its application is justifiable is demonstrated by the fact that the Federal 
Government has itself accepted and applied the principle of minimum-price 
maintenance in many fields: 

(1) In the field of labor, minimum wages and maximum hours are fixed. 

(2) In the field of agriculture, loans are made on basis crops, in excess of their 
current market values; such loans, being made without recourse, make the estab- 
lished loan values the minimum prices for all cooperating farmers. 

(3) The Guffey Coal Act provides for the establishment of minimum prices for 
various kinds and grades of coal. 
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(4) In the Interstate Commerce Act, and in amendatory and supplementary 
acts, the Federal Government has gone even further, in establishing rates for 
transportation which are both minimum and maximum. 

Of interest on this subject of price maintenance is the unbiased observation of 
Professor Seligman, highly regarded as a practical economist, when in his book 
entitled ‘“‘Price Cutting and Price Maintenance’”’ on page 267 said on this point: 

‘*We conclude accordingly that, apart from the particular form it may assume, 
the general principle of resale price maintenance is legitimate; the type of price 
cutting which we have studied in this volume is a form of unfair competition; 
price maintenance is a step toward fair competition. It is economically defensible, 
and therefore ethically desirable. The adoption of resale price maintenance as a 
general principle will mean, on the whole, a step forward in American business life. 

Of similar interest touching this point is the remarks of former Senator Millard 
Tydings when in support of the Miller-Tydings Act said: 

“The last thing I would like to point out is that this bill cannot be unfair to the 
public, because if prices are set too high by any manufacturer, competition will 
take his trade away from him. It cannot be unfair to the retailer, because all 
retailers will stand on the same bottom. They can sell above the minimum, but 
they cannot go below it. It cannot be unfair to the manufacturer, because the 
element of competition is always present, and it should be obvious that no concern 
does business long by selling at less than cost. Less-than-cost selling rarely 
results in a saving to the public.” 

Another emphatic observation, touching the principle of price maintenance 
and its benefits is contained in the opinion of the Supreme Court of North Carolina 
when Justice Seawell, speaking for a majority opinion in the case of Eli Lilly & 
Co. v. Saunders (4 8. E, (2) 528), quoted from the book entitled ‘‘Toulmin Trade 
Agreements and the Anti-Trust Law’”’ (1937), page 153, the following statement: 

“There is nothing immoral in resale price maintenance. It is one of those 
policies that happen to be arbitrarily prohibited by the Government. The whole 
foundation of trade is in maintaining stabilized prices. While it may be to the 
temporary advantage of a department store to increase its own sales of unbranded 
merchandise by using trade-marked merchandise as a leader at a cut price, vet 
the ultimate repercussions on commerce are of the most serious character. This 
has resulted in grave injury to the development of trade-marked merchandise 
upon which the country’s commercial scheme of doing business has been largely 
founded. 

‘‘Trade-mark merchandising means merchandise that is extensively advertised, 
and being extensively advertised, must live up to high qualitv. There must be 
quantity production to support the expenditure of advertising with a correspond- 
ingly relatively low, but stabilized price. This gives labor steady and gainful 
employment, results in large purchasing power, and places the stamp of identi- 
fication of the trade-mark of the manufacturer on the goods with the resulting 
requirements of integrity of production and honor in selling for public protection. 
To permit for ultimate distribution of such merchandise to wreck the entire 
foundation of this business structure for a temporary personal profit is a short- 
sighted policy that should be condemned and prohibited in the strongest terms.” 

We believe it is abundantly evident that in a free-enterprise economy, prices 
are necessarily determined by private persons. That while the producer deter- 
mines the price at which his product will move into consumption, the consumer, 
nevertheless, with an inexorable force determines the reasonableness of the price. 
Accordingly, we deny the correctness of the allegations of the Commission raised 
by this issue. 

(2) Under this issue the Commission implies that vertical price fixing of trade- 
marked products as permitted bv the State fair-trade acts is contrary to the 
accepted policy which prohibits horizontal price fixing. 

In support of this view, the Commission quotes Justice Douglas’ dicta state- 
ment in the Schwegmann decision (341 U. 8S. 384) Mav 1951, which follows: 

“Tt should be noted in this connection that the Miller-Tydings Act expressly 
continues the prohibitions of the Sherman Act against ‘horizontal’ price fixing 
by those in competition with each other at the same functional level. Therefore, 
when a State compels retailers to follow a parallel price policy, it demands private 
conduct which the Sherman Act forbids (see Parker vy. Brown, (317 U.S. 341, 350). 
Elimination of price competition at the retailer level may, of course, lawfully 
result if a distributor successfully negotiates individual ‘vertical’ agreements with 
all his retailers. But when retailers are forced to abandon price competition, 
they are driven into a compact in violation of the spirit of the proviso which 
forbids ‘horizontal’ price fixing.” 
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The Court’s statement was not based upon any evidence in the case to that 
effect, nor was it the reason given for the decision. The conclusion of the majoritv 
opinion rested primarily on the fact that the Miller-Tydings Act by its express 
language did not go far enough to embrace that provision of the State fair-trade 
acts, Which applies to a nonsigner of a fair-trade contract as well as to those who 
have signed contracts. 

We agree wholeheartedly with the policy which prohibits horizontal price 
fixing, when it tends to restrict competition and promote monopolies. We, 
however, unequivocally disagree with the implications that vertical price fixing 
is derogatory to such a policy. In fact we maintain the reverse, namely, that 
vertical price fixing such as is permitted by the State fair-trade acts has a deterrent 
effect on horizontal price fixing. 

Horizontal price fixing is contrary to the public welfare only because it is a 
process Which may be used to foster and maintain monopolies and trusts, and 
thereby restrict trade, and free and constructive competition. Accordingly, the 
Federal Government, as does every State in the Union, prohibits horizontal price 
fixing. This is expressly probibiced in the Miller-Tydings amendment to the 
Sherman Antitrust Act, and in every State fair-trade act, as well as in H. R. 5767, 
by the following language: 

“Nothing contained herein shall make lawful contracts or agreements providing 
for the estsblishment or maintenance of minimum or stipulated resale prices on 
any commodity herein referred to, between manufacturers, or between producers, 
or between wholesalers, or between brokers, or between factors, or between 
retailers, or between persons, firms, or corporations in competition with each 
other.” 

Horizontal price fixing by agreements between competitors at the producing 
level is prohibited because it stifles and restricts free and active competition and 
invariably results in the creation and growth of monopolies. However, vertical 
price fixing at the retail level, that is from manufacturers to consumers by pro- 
viding for a minimum resale price on a single manufacturer’s product, prevents 
the jpggling of resale prices which stifles and restricts free competition by eliminat- 
ing competitors in the field. 

It is important to note that in order to foster an economy based upon free and 
open competition, it must follow that there be competitors. Only free and fair 
competition will and can maintain open competitive policies. 

We believe that few, if any, will justifiably maintain that unfair methods of 
competition are beneficial to a free-enterprise economy. We doubt that the 
Commission intends to imply that unfair methods of competition are good for a 
democratic economy. If it does, then it takes a stand contrary to the mandate 
of the Federal Trade Commission Act, which expressly provides in section 5 (a) 
that: “Unfair methods of competition in commerce, and unfair or deceptive acts 
or practices in commerce, are hereby declared unlawful.’’ And that, ‘“The Com- 
mission is hereby empowered and directed to prevent persons; partnerships, or 
corporations, * * * from using unfair methods of competition in commerce 
and unfair or deceptive acts or practices in commerce.” 

We believe also that no one will rightfully maintain that selling below cost or 
juggling of resale prices of trade-marked products which tend to eliminate com- 
petition as well as destroy the property rights represented by the good will of a 
brand name, is not unfair and destructive competition. 

To support our premise, please note that 45 State legislatures through their 
respective fair-trade laws overwhelmingty corroborate our view by providing 
uniformly that: 

“Willfully and knowingly advertising, offering for sale, or selling, any com- 
modity at less than the price established in any contract entered into pursuant 
to the provisions,of section 1 of this act, whether the person so advertising, offer- 
ing for sale, or selling is or is not a party to such contract, is unfair competition 
and is actionable at the suit of any person damaged thereby.” 

The soundness of our premise is further confirmed by the emphatic statements 
of the following prominent persons: 

(1) Senator Herbert H. Lehman, as Governor of the State of New York, when 
he signed New York’s State Fair Trade Act, said: 

_ “This bill in no way sanctions monopoly, monopoly prices, or combinations 
in restraint of free competition between commodities. This is truc because the 
provisions of this bill are applicable only to a commodity which is in fair and 
open competition with commodities of the same general class produced by others. 
rhe prices of commodities that are sold in fair and open competition with other 
commodities of the same general class will always be subject to control by the 
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powerful forces of competition. If a manufacturer markets his products at a 
price which the consumer deems too high, the consumer will naturally purchase 
a commodity of the same type produced by another manufacturer who is willing 
and able to market at a lower price. 

“It seems to me to be sound economy to devise a method whereby a manu- 
facturer or producer may protect himself against undue slashing of the price of 
his product with consequent destruction of the value of his trade-mark and good 
will and with unnecessary loss to others.” 

(2) Professor Seligman in his book entitled ‘‘Price Cutting and Price Main- 
tenance,”’ said: 

“Having thus cleared the ground for the conception of true competition and 
for the benefits which accrue from the competitive process, we are now prepared 
to consider the concept of pseudo competition. 

“Pseudo competition, as distinct from real competition partakes of the char- 
acteristics either of the brute struggle or of the sporting rivalry. So-called cut- 
throat competition is not true competition; it is brute competition. In the first 
place, the avowed object of cutthroat competition is to cut the throat of the 
competitor. True competition permits the competitor still to compete and to 
do his best, for who knows when the temporarily unsuccessful competitor may 
not, through a turn of fortune, a new invention, or any other conjuncture of 
events, become the successful competitor? Cutthroat competition is designed, 
on the other hand, to remove the rival entirely from the arena in order that the 
successful competitor may remain in control. Cutthroat competition results in 
monopoly. The temporary benefit to the consumer from the reduction in price 
will in the end be more than outweighed by the evils of monopoly. Cutthroat 
competition, therefore, is pseudo competition, not real competition. 

Justice Oliver Wendel Holmes in his dissent opinion in the case of Miles Medical 
Co. v. Park (220 U. 8. 373), in this respect emphatically declared: 

“T cannot believe that in the long run the public will profit by this Court 
permitting knaves to cut reasonable prices for some ulterior purpose of their own 
and thus to impair, if not to destroy, the production and sale of articles which 
it is assumed it is desirable that the public should be able to get.” 

Justice Brandeis significantly asserted: 

“The competition attained by prohibiting the producer of a trade-marked 
article from maintaining his established price offers nothing substantial. Such 
competition is superficial merely. It is sporadic, temporary, delusive. It fails 
to protect the public where protection is needed. 

**Americans should be under no illusions as to the value or effect of price cutting. 
It has been the most potent weapon of monopoly—a means of killing the small 
rival to which the great trusts have resorted most frequently. It is so simple, 
so effective. Far-seeing organized capital secured by this means the cooperation 
of the short-sighted unorganized consumer to his own undoing. Thoughtless or 
weak, he vields to the temptation of trifling immediate gain; and selling his 
birthright for a mess of pottage, becomes himself an instrument of monopoly.”’ 

Senator John Sparkman, Chairman of the Senate Select Committee on Small 
Business, in its recently released report speaking for the committee in Senate 
Report No. 1068, Eighty-second Congress, second session, chapter X, officially 
stated: 

“The advantages of fair trade are evident and vour committee will be awake 
to any opportunities in the legislative field that would renew the stability and 
security of small business. The Nation’s economic well-being depends to a large 
extent on the vitality of America’s small businesses. Threats of price wars 
must be eliminated if that vitality is to endure. 

‘Fair trade eliminates the necessity for ‘shopping around.’ He knows too 
that the price is fair. By the very nature of fair-trade laws, a price-fixed item 
cannot succeed unless it competes successfully with similar items produced by 
other manufacturers. In the drug field, fair-trade items have increased in price 
just 10.5 percent since 1939, while the cost of living, according to the Department 
of Labor, has risen more than 85 percent.” 

“Fair trade also assures the customer that a qualified product will remain on 
the market. It will not be lost to the consumer through loss-leader selling.” 

“It assures the manufacturer a steady market for his product. It does not 
give him an unfair advantage or a monopoly because * * * if he does not 
maintain the quality of his product or if he fixes the price too high, he loses out 
to his competitors in spite of fair-trade laws. But fair trade does protect him 
against the evils of loss-leader selling and the possible destruction of his product 
and his business through price cutting.” 
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(3) Under this issue the Commission seeks to imply that the economic con- 
ditions today do not warrant the support of the State fair-trade laws, as was 
necessary When such laws were first enacted in the early thirties. This con- 
clusion, When exposed to the realities of the market place, must likewise fail 
for many undisputable fundamental reasons, chief among which are— 

(1) That the economic conditions today represented by the existence of giant 
retailers, and multiple-unit distributors, make necessary the application of the 
principle of the State fair trade, even more extensively than the conditions which 
prevailed in the late thirties. f 

2) That the keenness of competition for the consumer dollar today is by far 
greater and more intense than it was when the fair-trade acts were enacted. 

(3) That today as never before in the history of our own economy, and in view 
of the changing and shaky economics of the world, unfair methods of competition 
and unfair or deceptive acts or practices in commerce, which are invariably 
detrimental to a democratic economy, must be prevented and declared to be 
unlawful. 

(4) That today as ever before, the aim of a democratic form of government 
should be to enact legislation that will protect the property rights of citizens by 
prohibiting the use of unlawful and deceptive means leading to the destruction of 
such property rights. 

Since 1890 when the Sherman Act was enacted the State and Federal Govern- 
ments were ever alert to provide and employ effective and ample means that 
would deter the formation and growth of trusts and monopolies. Back in 1896 
President Grover Cleveland in his annual message to Congress declared: 

“Another topic in which our people rightfully take a deep interest may be 
here briefly considered. I refer to the existence of trusts and other huge aggre- 
gations of capital, the object of which is to secure the monopoly of some particular 
branch of trade, industry, or commerce, and to stifle wholesome competition. 
When these are defended, it is usually on the ground that though they increase 
profits, they also reduce prices, and thus may benefit the public. It must be 
remembered, however, that a reduction of prices to the people is not one of the 
real objects of these organizations, nor is their tendency necessarily in that 
direction, If it occurs in a particular case it is only because it accords with the 
purposes of interests of those managing the scheme. 

“Such occasional results fall far short of compensating the palpable evils 
charged to the account of trusts and monopolies. Their tendency is to crush out 
individual inteliigence and to hinder or prevent the full use of human faculties 
and the full development of human character. Through them the farmer, the 
artisan, and the small trader are in danger of dislodgment from the proud position 
of being each his own master, watchful of all that touches his country’s pros- 
perity, in which he has an individual lot, and interested in all that affects the 
advantages of business of which he is a factor, to be relegated to the level of a 
mere appurtenance to a great machine, with little free will, with no duty but that 
of passive obedience, and with little hope or opportunity of rising in the scale of 
responsible and helpful citizenship. * * * Whatever may be their economic 
advantages their general effect upon personal character, prospects, and usefulness 
cannot be otherwise than injurious.”’ 

In this connection we repeat the observations of Justice Brandeis when, in 
1913, he stoutly proclaimed: 

“Americans should be under no illusions as to the value or effect of price cutting. 
It has been the most potent weapon of monopoly—a means of killing the small 
rival to which the great trusts have resorted most frequently. It is so simple, 
so effective. Far-seeing organized capital secured by this means the cooperation 
of the short-sighted unorganized consumer tO his own undoing. Thoughtless or 
weak, he yields, to the temptation of trifling immediate gains; and selling his 
birthright for a mess of pottage, becomes himself an instrument of monopoly,” 

In 1936 Senator Millard Tydings, speaking to a congressional committee con- 
sidering the passage of the Miller-Tydings Act, in part prophetically said: 

‘“T will say to the opponents of this bill, if we do not meet this problem, now, 
in 5 or 10 years you will have to meet a more drastic solution of it. The day is 
going to come when this fight will be brought upon vou 10 times as hard as it is 
now. We need large aggregations of capital as well as small-business men. Each 
is a part of our economic life. But the small-business man is entitled to a reason- 
able amount of protection, and he must have it. If he does not survive the public 
is at the mercy of the larger concerns.” 

Today 45 State legislatures have uniformly expressed an objective policy to 
promote free and fair competition in an effort to forestall the formation and 
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growth of trusts and monopolies. This policy characterized by the State fair- 
trade acts in most of the States since 1937 and in all States (except Missouri, 
Texas, and Vermont) Since 1941, guides and maintains the State’s economic sta- 
bility and publie welfare. No State has repealed its Fair Trade Act. Congress 
has not repealed its enabling act (the Miller-Tydings Act) to effectuate the State 
policies in their effort to maintain free competition in the market place. 

Today, if not more aggressively than in 1931 when the State fair-trade acts 

were first enacted, State and Federal legislative bodies ought to be alert in pro- 
viding practical means that will prevent the formation of trusts and monopolies 
in order to promote open and fair competition. 
_ We maintain that effective State fair-trade laws today, as they were regarded 
in 1937 when the Miller-Tydings made them effective in interstate commerce, 
are an appropriate, practical, and democratic process of accomplishing the avowed 
aims and purposes uniformly declared in the preamble of every State fair-trade 
act, namely: ‘An act to protect trade-mark owners, distributors, and the publie 
against injurious and uneconomic practices in the distribution of articles of stand- 
ard quality under a trade-mark, brand, or name.” 

In this foregone conclusion we are corroborated by thousands of legislators in 
45 out of the 48 States, State Governors, the Members of Congress when they 
enacted the Miller-Tydings Act, some 16 State supreme courts, and the Supreme 
Court of the United States. 

We sincerely believe that if the Federal Trade Commission would correctly and 
without bias analyze the present economic realities in the market place and dis- 
passionately appraise the evils of predatory price juggling and loss-leader selling, 
it would without hesitation embrace the principle of the State fair-trade acts in 
an effort to carry out the mandate embodied in the Federal Trade Commission 
Act, namely to prevent unfair methods of competition and unfair or deceptive 
acts and practices in commerce. 

(4) Under this issue the Commission probably will, as it did before a House 
committee, seek to support its opposition to the measure before you, by the 
innuendo that Congress has already pointed the way toward elimination of the 
evils, which sponsors of the Miller-Tydings Act sought to remedy, through legis- 
lation prohibiting price discrimination and other unfair methods of competition. 
By these remarks, the Commission presumably refers to the Robinson-Patman 
Act. 

Congress, ever alert to the needs of our changing free-enterprise economy, has 
from time to time considered and enacted legislation to strengthen the laws 
against trusts and monopolies and unfair methods of competition in the market 
place. In this respect witness the Sherman Act, the Clayton Act, the Federal 
Trade Commission Act, the Miller-Tydings Act, the Webb-Kenyon Act, the 
Food, Drug, and Cosmetic Act, and now H. R. 5767. 

It is a fact that the Robinson-Patman Act is an appropriate means in an effort 
to eliminate price discrimination, and price juggling in one way or another, as 
far as it applies to dealings between the manufacturer and his distributor, but it 
goes no further. At least the Commission does not recognize that it goes further. 
Nevertheless, it is evident that the purchase of products by a distributor from a 
producer is but the first step in the field of distribution. 

The second and final step, is the sale of such products by the distributor to the 
ultimate consumer. If the Commission recognizes the need of legislation to 
prevent unfair methods of competition in the first step of distribution, how can 
it logically deny the need of legislation in the final step of distribution, that is, 
sales by a distributor to the ultimate consumer. If it is desirable, as Congress 
found it to be, and in which the Commission apparently concurs, to enact legisla- 
tion such as the Robinson-Patman Act to enable the small distributor to acquire 
for resale products in the market place at prices free from discriminatory hidder 
discounts, secret rebates, and various undercover allowances in favor of the large 
and multiple-unit distributors, is it not equallv as desirable and necessary to 
provide legislation to enable such small distributors to fairly compete in the sale 
of such products. Protection of the small distributor on the buying level without 
equal protection on his selling level is like shutting the front door against a wind- 
stcrm, yet leaving the back door open. rhea Nor é 

Bu ing on an equal basis does not complete the process of distribution, in the 
interest of the public. When the final phase, in the fieid of distribution is inhibited 
with unfair and deceptive practices such as loss-leader selling, serving the con- 
suming public by small distributors must ultimately vanish. Unless the small 
distributor in competition with the large and multiple-unit distributor, is able to 
compete in a market place on a fair basis, our economy will change to clock- 
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punchers, instead of independent businessmen. A distributor is not in business, 
nor can he earn a profit by buying alone, no matter how advantageous the terms 
may be, any more than a manufacturer can remain in business or earn a profit 
by producing alone. Each must complete the final process of selling. Where the 
final process of selling at the retail level is beset with uneconomic, deceptive, and 
unfair methods of competition, the Robinson-Patman Act is no help to a solution 
of the problem. The State fair-trade acts, on the State level, and the Miller- 
Tydings Act as extended by the measure before you, on the interstate level, will 
help solve the problems of the small distributor. 

The proponents of the State fair-trade laws, believe, and experience has 
overwhelmingly proved the economic soundness and the practical application of 
the principles of fair trade in the effort of maintaining a free, open, and fair 
competitive system which is conducive to the elimination, promotion, and growth 
of monopolies and trusts. 

(5) Under this issue the Commission probably will, as it did before the House 
committee, allege the proposition, as if it were novel and insidious, to enact the 
measure before you because an area of interstate commerce would be made subject 
to the provisions and the public policy of State laws. This implication is unwar- 
ranted and completely out of harmony with many similar acts of Congress in the 
exercise of its exclusive constitutional power to regulate interstate commerce. 

To mention but a few acts enacted by Congress to accommodate the effectuation 
of State laws and policies, please note the following: 


(1) The Webb-Kenyon Act 

(2) The Ashurst-Sumners Act 

(3) The United States Warehouse Act 
(4) The Miller-Tydings Act. 


Please note that the last-mentioned act, which the measure before you seeks to 
extend, is still constitutional and effective, except under the Schwegmann déci- 
sion, the act applies only to persons who have signed contracts pursuant to State 
fair-trade acts. 

To substantiate the position of the proponents of the measure before you in 
this respect, please note the decision of the following United States Supreme Court 
cases: 


International Shoe Co. v. Washington (325 U. 8S. 310 (1945)) 

Prudential Insurance Co. v. Benjamin (328 U.S. 408 (1946)) 

Rice v. Santa-Fe Elevator Co. (331 U.S. 218 (1947)) 

Clark Distilling Co. v. Western Md. Ry. Co, (242 U.S. 311 (1917)) 
Kentucky Whip & Collar v. Ill. Central R. R. Co. (299 U. 8. 334 (1937)) 
Brooks v. U. S. (267 U.S. 432) 


Suffice it here to quote only from one or two of these cases: 

In the International Shoe Co. ease, the United States Supreme Court said: 

“It is no longer debatable that Congress, in the exercise of the commerce power, 
may authorize the States, in a specified way, to regulate interstate commerce or 
impose burdens upon it.’’ 

In the Clark Distilling Co. case also cited above, the United States Supreme 
Court said: : 

“Where the subject of commerce is one as to which the State may constitu- 
tionally restrict, prohibit or regulate in order to prevent harmful consequences, 
and for the protection of property rights, Congress may, if it sees fit to put forth 
its power and aid to so regulate interstate commerce, so as to prevent that com- 
merce from being used to impede the carrying out of the State policy.” 

In the Rice v. Santa Fe Elevator Corp. case, the Court said: 

“Congress may, if it chooses, take unto itself all regulatory authority over 
them (warehouses), share the task with the States, or adopt as Federal policy 
the State scheme of regulation” (citing Prudential Ins. Co. v. Benjamin (328 
U. &. 408)). 

These few decisions clearly affirm that Congress in the regulation of interstate 
commerce may by its express choice and regulation declare which State acts or 
policies May or may not be a burden or an interference with such interstate 
commerce. Congress in its effort to promote interstate commerce has frequently 
and for a variety of purposes, extended or restricted the application of the inter- 
state commerce clause, so as to prevent that commerce from being used to impede 
the carrying out of a State policy constitutionally enacted. 

(6) The National Association of Retail Druggists, the proponents of H. R. 
5767, in behalf of the tens of thousands of its members, takes issue with the 
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Commission’s statement opposing this measure, because it is unwarranted, and 
it unfairly presents the elements and principles involved. The statement incor- 
rectly presents the problems of the small merchants in their effort to serve their 
respective communities. The spokesmen of the Commission by innuendo portray 
the small merchant as inefficient, and one seeking through legislation to enhance 
his self-interest in disregard to the welfare of the general public. 

We maintain, as was repeatedly asserted, that the small-business man is 
the economic backbone of our Nation. Therefore, to maintain the individual 
character, intelligence, and freedom of the small-business man, it is imperative 
that he be protected from the brute and jungle method of competition. 

We propose that the State fair trade acts, when extended to apply to inter- 
state commerce, as provided by the measure before you, will in a large extent 
eliminate the uneconomic effect of cut-throat competition at the retail level in the 
field of distribution. 


B. Department of Justice 


The Department of Justice, through a representative of the Antitrust Division, 
at the hearings on H. R. 5767, the McGuire bill, before the House Interstate and 
Foreign Commerce Committee, advanced the following reasons for its untenable 
opposition to the bill or any other legislation which may tend to effectuate the 
enforcement of the State fair trade acts: 

1. That the Miller-Tydings Act, or any other similar effective measure is 
inconsistent with the basie philosophy of the Sherman Act. 

2. That such legislation is susceptible of use as a cloak to hide general price- 
fixing activities, and 

3. That it impairs competition at all levels of production and distribution, 

While the general theme of the arguments presented by the Department. of 
Justice in support of its view do not radically differ much in scope from those 
proposed by the spokesmen of the Federal Trade Commission, the Department of 
Justice conclusions beeause of its official character warrant examination and 
discussion. 

(a) The contention of the Department of Justice in opposition to the Miller- 
Tydings Act or any measure which effectuates it is that the act is inconsistent 
with the basic philosophy of the Sherman Act. What is the basic philosophy of 
the Sherman Act, since its enactment and as amended from time to time to extend 
its applications to the growing and changing economic conditions of our free- 
enterprise system? Is it not primarily to suppress the formation and growth of 
trusts and monopolies which may restrain trade or commerce among the several 
States? Is not the sole and deliberate aim and purpose of the antitrust laws to 
foster and maintain the free flow of competition? Is it not also a fact that in 
order to have competition in any field of endeavor that there be active and effec- 
tive competitors? Isn’t it, therefore, logical to conclude that any method or 
practice in a given field of endeavor which eliminates competitors or their effec- 
tiveness is contrary to the aim of fostering the free flow of competition, and, there- 
fore, is inimical to the basic philosophy of the Sherman Act. 

Our economy is rightly called a free-enterprise economy. It is based on the 
theory that encouragement of full, vigorous competition is the best means of 
achieving the economic well-being of the American people. Nonetheless, under 
our economic system, free competition, like other forms of freedom, has never 
existed in an absolute and unlimited manner. 

The whole growth of a free civilization has consisted in tempering, in the interest 
of society, the liberty of the individual to do as he pleases. This applies to the 
liberty to compete also. If by ‘‘free’’ is meant “unbridled,” there is no such thing 
as free competition in our society. The American people would not tolerate such 
competition. No businessman is allowed to compete entirely on his own terms. 
He is always limited by what the public considers fair for all. 

A great landmark in the recognition of this principle was the passage by Con- 
gress of the Sherman Act in 1890. On the face of it, the Sherman Act restrained 
competition regarded as harmful to the public interest. But in a deeper sense, 
it safeguarded and preserved competition. For it outlawed those predatory 
activities of a small minority of businessmen who undertook to destroy all their 
rivals and thus to abolish competition altogether. 

Since the Sherman Act, Congress has successively enacted other measures 
which curb certain kinds of antisocial competition regarded as unfair or monopo- 
listic. Among them were the Clayton Act, the Federal Trade Commission Act, 
the Food, Drug, and Cosmetic Act, the Securities and Exchange Act, and the 
Robinson-Patman Act. 
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The purpose of the fair trade laws of the 45 States is also to curb unfair competi- 
tion in order to promote fair competition. They restrain ruthless commercial 
behavior which destroys competition by using superior dollar power alone to 
eliminate small competitors. The fair trade laws curb the unscrupulous competi- 
tion of those retailers of the mind to use trick prices and price-juggling to bewitch 
the consumer without benefit to her pocketbook. 

Such retailers, of course, object to being fenced in, and for obvious reasons. 
Like their predecessors in our history who bitterly opposed the antitrust laws 
and similar legislation, they seek to do as they please even though they harm society. 
They ery out that the right of free competition is being invaded, and they refuse 
to consider that the ‘‘free competition” they wish is a form of competition, which 
in the final outcome is the destruction of all competition. 

The Sherman Act, in the course of congressional debate, was condemned as a 
statute which would crush competition. The Federal Trade Commission Act 
was called an infringement upon our basic liberties. It was prophesied that the 
Securities and Exchange Act would destroy the operations of the stock market 
and undermine the savings of the American people. I need hardly say, of course, 
that these laws are now universally regarded as among the most constructive 
legislation on our statute books. 

‘The broad purpose of the antitrust Jaws is to prevent the growth of monopoly 
and the evils consequent upon it. According!y, as a means toward this end, the 
antitrust laws prohibit horizontal price fixing, i. e., any getting together of com- 
petitors who agree not to compete on price. 

The broad purpose of the fair-trade laws is likewise to prevent the growth of 
monopoly and the evils it produces. They also prohibit horizontal price fixing. 
But as a means of restraining unfair competition, the fair-trade laws permit ver- 
tical resale price maintenance under conditions of full and fair competition. 
Vertical resale price maintenance must not be confused with horizontal price 
fixing. They are entirely different, and one has nothing to do with the other. 

Horizontal price fixing is essentially an agreement among those who are on 
the same level in the distributive process, be they manufacturers or distributors, 
not to compete. Vertical resale price maintenance takes place between a manu- 
facturer and his distributors, who are not on the same level in the distributive 
process and thus, of course, are not competitors. Furthermore, every fair-trade 
law requires that any product, in order to be fair-traded, be in free and open 
competition with similar articles produced by others. 

It is not, therefore, reasonable to conclude that anv means or method which 
tempers or which may entirely eliminate a practice which tends to curb ruinous 
competition, is desirable, and in furtherance of the basic philosophy of the 
Sherman Act. 

To stimulate constructive competition and thereby strengthen the progressive 
application of the Sherman Act, as well as execute its basic philosophy, 45 out of 
the 48 State legislatures have uniformly adopted the principles of the fair-trade 
acts. To extend the benefits and experience of this legislation as it may apply 
to interstate commerce, the Congress in 1937 enacted the Miller-Tydings Act 
which amends the Sherman Act in order to enable the States to carry out their 
respective State policy in this connection. It is only because of the Supreme 
Court’s decision in the Schwegmann Bros. case which held that Congress failed 
in express language to effectuate completely the operation of the States laws, that 
Congress is now again petitioned to do what it thought and felt it did do in 1937, 
when it enacted the Miller-Tydings Act. 

The error of the Department of Justice in arriving at its conclusions we believe 
rests upon its inexperience in the market place, as well as its failure to recognize 
and feel that predatory price juggling is just as detrimental] to free and construc- 
tive competition as is conspiratorial price fixing. 

(b) The second contention of the Department of Justice against the Miller- 
Tydings Act or any measure to effectuate its application, is that such a measure 
is susceptible of use as a cloak to hide general price-fixing activities. 

If the Department means to infer by “general price fixing,’ that type of resale 
price Maintenance which is represented by the State fair-trade acts, we believe 
that enough has already been pointed out in this statement to undeniably refute 
that the concept and type of resale price Maintenance as provided in the State 
fair-trade acts, applicable to certain types of commodities and under specified 
conditions, is detrimental to the cause of our free-enterprise system. 

If the Department seeks to infer by the phrase ‘‘general price fixing’’ to mean 
a type of price fixing conspiratorily accomplished by horizontal competitors, then 
the very simple answer lies in the fact that such method of price fixing is expressly 
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and uniformly prohibited by all the State fair-trade acts and also the Miller- 
Tydings amendment to the Sherman Act, After repeated and considered delib- 
eration by legislative bodies of the two methods of resale price maintenance, that 
is, vertical price fixing from the producer down to the consumer, as permitted by 
the State fair-trade acts, in intrastate transactions and the Miller-Tydings Act, 
it was overwhelmingly concluded that vertical price fixing legally accomplished 
is conducive to the promotion of active and constructive competition, by individ- 
uals and products. 

Horizontal and illegal vertical price fixing are prohibited today (and rightly so) 
as they have been for many years. Without passing on the merits of the indict- 
ments against the NARD, and others which the Department of Justice boasts 
about in its statement before the congressional committee hearings which con- 
sidered measures to promote Federal legislation to effectuate the State fair-trade 
laws, the incident nevertheless conclusively negates the Department’s contention, 
that the Miller-Tydings Act or similar legislation is a cloak to hide illegal actions 
when and where they may be found to exist. We maintain that it is no more 
difficult to prove cases of prohibited vertical price fixing than it is to prove illegal 
horizontal price fixing. The boast of the Department of Justice in connection 
with the NARD indictments substantially sustains our premise, that the conclu- 
sion of the Department in this respect isin error. The Interstate Circuit and the 
Paramount cases cited in the Department’s statement demonstrate that the De- 
partment of Justice could proceed against retailers and their associations that 
coerce manufacturers to fair-trade, and against fair-trading manufacturers who 
connive with competing manufacturers as to prices of trade-marked commodities. 
By the same token the Department of Justice would condemn the legal use of 
automobiles because it may be susceptible of use as a cloak for illegal purposes as 
well. In this instance the Department indicts legal procedure and the partici- 
pants therein before trial and without a scintilla of evidence to substantiate its 
awkward position. 

The Department of Justice declares, nevertheless, that predatory price cutting 
for the purpose of forcing a competitor out of business is in violation of the anti- 
trust laws, and in support of its declaration cites the Supreme Court decision of 
the Standard Oil Co. v. U. S. (221 U.S. 1 (1911)), although for some reason fails 
to cite the more recent case U.S. v. The N. Y. Great Atlantic & Pacific Tea Co. (the 
A, & P.) and others (67 Fed. Supp. 626), affirmed by the United States circuit court 
of appeals (173 Fed. (2) 79), in which case the defendants were fined $175,000 for 
violating the Sherman Act by engaging in conspiratorial and unfair methods of 
competition in the field of retail distribution (to be discussed more in detail later). 
In this case the Department condemned with great force, and the court upheld the 
fact that the practice of loss-leader selling to eliminate competitors is a violation 
of the spirit and purpose of the Sherman Act, vet now, without justification, 
opposes legislation which 45 States have adopted, the Congress has effectuated as 
far as it may apply to interstate commerce, and numerous State supreme courts 
as well as the Supreme Court of the United States have judicially approved to be 
a practical, appropriate, and democratic means of curbing the vicious, dishonest, 
and uneconomic practice of predatory price juggling of standard-quality nationally 
accepted products. 

Can it be possible that the Department’s indefensible and shifting position rests 
upon the degree or the extent of the offense against the Sherman Act? Is it 
possible the attorneys of the Antitrust Division think that the embezzler who 
juggles the figures to his advantage less guilty if the amount involved is $1,000 
instead of $10,000? Is one less guilty of a violation of the Sherman Act if he 
limits his operation of predatory price cutting and loss-leader selling to a portion 
of activities in a single unit of his operation, or when he uses an entire unit in 
multiple operation to accomplish the same result, namely, to eliminate the smaller 
and less ably financed competitor? 

We resolutely maintain that the intent and purpose of every predatory price 
cutter and loss-leader merchant, in either instance referred to above, is to divert, 
by unfair and dishonest methods of competition, the trade of his smaller competi- 
tors. 

In its statement to congressional committees the Department of Justice officially 
asserts that section (5) of the Federal Trade Commission Act prohibits unfair 
methods of competition, and that articles may be sold below cost in such manner 
as to violate that section. In support thereof it cites Sears, Roebuck & Co. v. 
Federal Trade Commission (258 Fed, 307 (1919)) Circuit Court of Appeals for the 
Seventh Circuit. 
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In this case Sears, Roebuck & Co. was charged with— 

1. Advertising that, because of large purchases of sugar and quick disposal of 
stock, it is able to sell sugar at a price lower than others offering sugar for sale; 

2. Representation that it sells its sugar at a price much lower than its competi- 
tors, and thereby imputing to its competitors that they charge more than a fair 
price for their sugar. 

' 8. Sales of merchandise at less than cost made on the condition that the cus- 
tomer simultaneously purchase other merchandise at prices which give it a profit 
on the transaction, without letting the customer know the facts. 

4. Advertising its opportune purchases unavailable to competitors, and that, 
therefore, it can offer advantages and prices which cannot be offered by its com- 
petitors. 

The appeals court affirming the Federal Trade Commission’s cease-and-desist 
order in this case in part said: 

1. “We find in the statute (sec. 5 of the FTC Act) no intent on the part of 
Congress even if it has the power, to restrain an owner of property from selling 
it at any price that is acceptable to him or from giving it away. But, manifestly 
in making such a sale or gift the owner may put forward representations and 
commit acts which have a capacity or a tendency to injure or to discredit com- 
petitors and to deceive purchasers as to the real character of the transaction.’’ 

2. “From the facts respecting petitioner’s (Sear’s) methods of advertising 
and buying and selling sugar, respondent (the FTC) found, and properly so, 
in our judgment, that the petitioner intentionally injured and discredited its 
competitors by falsely leading the public to believe that the competitors were 
unfair dealers in sugar and the other commodities which petitioner was offering 
in connection with sugar.”’ 

How true and similar is the ring of the above charges and incidents today as 
practiced by the self-styled efficient merchants in selling trade-marked standard 
quality merchandise below the minimum resale price established by a State 
fair-trade contract. 

It is difficult to reconcile, in the face of these decisions cited by the Department 
of Justice itself, and the experiences in the market place, how it can fundamentally 
oppose legislation which is directly and intently designed to curb practices and 
activities which are declared unlawful and which the Department is charged 
with and duty bound to prevent and eliminate 

(c) The third contention of the Department of Justice, that the Miller-Tydings 
Act, or any measure to effectuate its application “impairs competition at all 
levels of production and distribution,’’ likewise fails to stand up when exposed 
to the realities and experiences in the market place. Enough has already been 
presented in this statement which effectively controverts the Department’s con- 
clusion in this point. It is significant to note here, nevertheless, that by its 
own statement at Congressional hearings considering the measure before you, 
as well as the statements of other witnesses who echo the same contention, the 
Department itself completely refutes its own contention. 

The Department of Justice said: 

“Where the chain stores and the large department stores choose to compete 
pricewise, they can develop their own brands; this method of competition is 
sgarcely available to the small retailer.’’ 

This sudden benevolent concern for the small retailer by the Department of 
Justice seems incongruous to say the least. 

‘Touching the effect of this legislation on the consumer the Department vaguely 
alleges, “for the consumer, of course, this means higher prices, for the mark-up 
must be sufficient to keep the marginal dealer in business,”’ as though to do so by 
some equitable measure, would be an unpardonable sin. 

That neither contention proposed by the Department justifies its conclusion is 
further corroborated by the statement of a consumer representative in an appear- 
ance before a congressional committee, when he said: 

“Many consumers cannot or will not pay these high prices, and they have an 
alternative, they can test out private-brand products that sell at lower prices, and 
by doing this they often can get as good or better quality for less money. This is 
where the chain stores and big retailers have their real advantage. They can 
develop sources for good products to sell under their own labels at reasonable 
prices, once they can find a great many consumers who will learn to rely upon 
private label, just as other consumers rely upon nationally advertised names.” 

To further expound the above conclusion, it should be noted also, that the 
competition of private brands with trade-marked products is even keener and 
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more extensive on the production level, and made available not only to chain and 
large department stores but to the small retailer as well. 

The extent of the vigorous competition from private brands is graphically 
related by the Grey Advertising Agency, Inc., of New York City, in its January 15, 
1952, issue of Grey Matter when it summarizes the competitive position of pri- 
vate brands with the foilowing conclusions: 

1. “The A. & P. will do at least $300 million of its $3 billion volume in controlled 
brands; 

2. “Sears, Roebuck & Co. turned in a 1951 volume of close to $2.4 billion, 
Well over $2.2 billions of that volume will be accounted for by the 44 Sears 
brands; 

3. “Affiliated Retailers will move well over $1 billion of ““Armaid’”’ and other 
brands through its member stores; 

4. “Macy’s reports that over 75 percent of its television volume is done on its 
own brands; 

5. “In the candy field, the controlled and advertised brands of the chains 
probably outsell the nationally advertised manufacturers’ brands; 

6. ‘‘Three giant retailers sell over 25 percent of the country’s total bedsheet 
volume. They are Sears, Wards, and Penny. All three feature their own 
brands in bedsheets; 

7. ‘Twenty huge retailers are taking in, exclusively on their own brands, 
roughly $1 out of every $15 spent by the public in the categories in which at least 
75 percent of manufacturers who advertise nationally operate.” 

In this connection it is illuminating to note the extent of fair-traded commodi- 
ties in competition with private brands, as well as trade-marked commodities 
which are not fair-traded. While there is no authoritative record to indicate the 
dollar volume of fair-traded commodities competing with commodities outside 
of fair trade, *Macy’s probably the foremost exponent of the lurist practice of 
“loss leader” selling of nationally known products, in its blast dated May 29, 
1951, which opened the New York price war, boasts that “‘less than a tenth of the 
billion dollars or more of good things we’ve sold in these vears fell under price 
fixing’ (meaning, of course, minimum resale price maintenance permitted by the 
State fair trade acts). 

Mr. Lazarus, president of Federated Department Stores, Inc. quoted in Retail- 
ing Daily on June 7, 1951, as having said: 

“Tn our stores the number of items either fair-traded or carrying a retail price 
suggestion is purely not more than 10 percent of all items carried in the store, 
which is about 350,000 to 400,000.” 

It is estimated, however, that only sixty-six one hundredths of 1 percent of the 
total number of 240,881 manufacturers, according to the 1947 Census of Manu- 
facturers, have fair-traded one or more of their products. 

To further illustrate the keenness of competition between brands and products, 
fair-traded or otherwise, please note the searching and significant observation on 
the subject, contained in an editorial of Advertising Age, January 1950, in which 
& pears the following comment. 

“There was a time—not many years ago—when a bad guess, or promotional! 
coasting, or poor distribution or pricing methods, could be endured by a company 
in strong position without serious long-term effect. It was possible for a good 
product to ‘coast’ for vears before anything serious happened to it. 

“But no longer. There has never been so ‘fast’ a market in all history. To- 
day’s darling-product can become tomorrow’s dog almost in the twinkling of an 
eye. Examples abound on every hand. The figures indicate, for example, that 
Tide, P. & G.’s new entry in the packaged soap field, has come from nowhere to 
undisputed top position in the field in about 2 vears, during which it has hurt 
every other product, including P. & G.’s own packaged cleansers. 

“Packaged vitamins moved into a commanding position overnight, and then 
moved out again so quickly that a score of manufacturers who one day thought 
they had a handsome new profit maker, woke up the very next day to discover 
they had a very large, and very costly white elephant on their hands.  Anti- 
histamines and ammoniated dentifrices, within recent months, have gone a long 
way to create chaos in the cold-remedy and dentifrice fields, with long-term results 
which cannot yet be assessed. Toni almost single-handedly has changed the 
whole complexion of the beauty shop business, and even now there are vague 
indications that changes in women’s hair styling may have a serious effect upon the 
growth potentials of the home permanent wave, including Toni. 

“The fact is—and it is a most significant fact—that in the consumer goods field 
particularly, competition between brands and products has never been so savage 
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and so swift in its effects. In most lines, it is no longer possible to coast, to take 
things easy for a while, to wait out a trend. 

“Ageressive forward action, applied promptly and efficiently, is essential to 
maintaining position in a market where change is the one thing that’s sure. Once 
a merchandiser was able to sit on his hands occasionally and watch the parade 
go by, confident that when he regained his strength he could catch up with the 
paraders. But now the paraders are racing by in jet-propelled vehicles.”’ 

It is, therefore, reasonable to conclude that noncompetitive pricing methods 
which are out of harmony with recognized and accepted value will hasten a 
manufacturers’ commercial suicide and that would be true whether his products 
are fair-traded or not. Undoubtedly the demise would occur sooner under 
fair trade. 

We justifiably maintain that, the process of resale price maintenance, evidenced 
by the concept provided in the State fair-trade laws which the measure before 
you seeks to effectuate again, promotes active and legitimate competition between 
individuals as well as between products, and does not suppress or impair compe- 
tition at any level. 

Accordingly it is significant that the opposition of both the Department of 
Justice and the Federal Trade Commission rests not upon the realities in the 
marketplace, nor upon the will of the people as represented by legislation on our 
statute books, but rather on the opinions and personal feelings of the individual 
representatives of the Department and the Commission, a situation which war- 
rants condemnation as an undemocratic process of law enforcement and failure to 
maintain our representative system of government. 

To corroborate our position in this respect we direct your attention to the recent 
observations of United States Senator Paul H. Douglas from Illinois, when in an 
article in the March 1952, issue of the American Magazine, entitled ‘“Too Many 
Lawvers in Washington,”’ said: 

“By a gradual but wholly unnecessary build-up of the legal staffs in the various 
legal departments, things have reached a point where, to put it bluntly, Govern- 
ment lawyers, not Congress, are largely making our laws. 

“Although most people in Washington by now know that I am warmly inter- 
ested in cutting down needless Government spending, this aspect seems relatively 
unimportant in the face of a larger, but subtier, menace. This menace is the 
threat that these swollen legal staffs represent to our whole form of Government, 
to our democracy itself. 

“Let me explain what I mean: 

“Congress, under our system of government, passes a law. This law, by and 
large, represents the will of the majority of the people. You may argue otherwise 
in certain cases, and vou may be right. But, generally speaking, legislators are 
too sensitive to the wishes of the people who send them to Congress to pass laws 
which are a direct flaunt of public opinion. 

“On the other hand, the various departments and agencies charged with execut- 
ing these laws are under no such direct pressure to express the will of the people. 
lf the head of a department does not want to obey a law, or wishes to interpret 
it in some manner which is in accord with his own wishes, he merely calls on the 
large battery of legal experts in his own department to find a way which will en- 
able him to do exactly what he wants. 

“This method of government has progressed to such a state that Senator 
George D, Aiken, of Vermont, was recently prompted to remark: ‘One of the 
biggest problems of the times is to get the executive branch of the Government 
to comply with the intent of the law.’ 

“Let me state at the start that I am not opposed to lawyers as such. A large 
part of the people in government, as well as Members of Congress, is made up of 
lawyers who are both able and hard working. Nevertheless, it is true that the 
legal offices of many departments have waxed so large and influential that they 
have been able by rulings, interpretations, and regulations to manipulate labor 
laws, farm laws, veterans’ laws, housing laws, social-security laws, and crime 
laws in such a way that the departments charged with carrying out the law have 
done exactly what they wanted rather than what Congress actually intended.”’ 

Senator Douglas goes on to say: 

“But in any department, Labor or otherwise, the situation is the same. If 
the head of the agency does not want to take up a subject and wants to deny 
jurisdiction, a lawyer in his agency will then produce an opinion showing that it 
is either illegal or unconstitutional to take the matter up. If, on the other hand, 
the head wants to assume jurisdiction, an opinion will be produced showing that 
there is a sound statutory or constitutional basis for his so doing. 
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“It is important, not so much in the interest of economy but in the interest 
of democratic government, to find a way to eliminate every budget dollar which 
is spent by departmental lawyers’ offices in finding ways to evade the intent of 
Congress. 

“Since I have made here a number of general charges against lawyers in the 
executive departments, I would now like to give a few examples of what I mean, 
There is a wealth of material showing how Government legal staffs have been 
able to create an administrative law which is greatly at variance with what the 
framers of the original law intended, but perhaps a few instances will make valid 
the point I wish to make.” 

Then the Senator points out several well founded examples and concludes by 
saying: 

“In other words, although one may be sympathetic occasionally with the ends 
being accomplished, it is the means which I consider a basic threat to our democ- 
racy. These ends should be accomplished by direct action of Congress, which 
represents basically the will of the people, rather than by the indirect action of 
lawyers, which represents the wil! of a particular department. 

“My own suggestion is that the various executive agencies should be forced 
to apply to the Department of Justice for all rulings and interpretations of the 
laws of Congress. This is the body provided by our Government for this pur- 
pose. And the members of this Department would be under no obligation to 
the heads of other departments. 

“Naturally, if all the agencies began applying for rulings to the Department 
of Justice, the staff of that agency would have to be enlarged. However, I do 
not think that the increase would come anywhere near the total number which 
would be dropped from the other departments as a result of their not having to 
make rulings and interpretations. 

“Of course, there should be some appeal from the Department of Justice which 
itself might reflect the biases of its chief. In this case the agency head should be 
allowed to appeal to the legal staff of the General Accounting Office, which is 
part of the legislative branch of the Government, or to Congress itself. 

“The possibility of an appeal is very important. Here is an example to show 
why: Not long ago the Federal Trade Commission wanted to bring suit against 
a company for violation of the Robinson-Patman Act (one of our antitrust laws). 
The Department of Justice is charged with prosecuting such cases. But in this 
instance the Department refused to take the case because it does not really believe 
in the Robinson-Patman Act. 

“Under the present system, the FTC was able to go ahead and bring suit itself. 
They could not have done this if all legal opinions had to be obtained from the 
Department of Justice, so an appeal should be available. 

“What is most important, however, is that this pool of lawyers-—whether it be 
the Department of Justice or some other agency—be sensitive to the wishes of 
the people, as expressed through the laws of Congress. 

“Most of us want a government of the people, by the people, and for the people. 
Let us stop this trend toward a government of the people, by the lawyers, and 
for the lawyers.” 


C. CIO opposition 

A representative of the Congress of Industrial Organizations (C. I. 0.) before the 
House Committee on Interstate and Foreign Commerce in opposition to H. R, 
5767, the McGuire bill, said: 

‘‘We believe it will maintain high prices and high profit margins on many kinds 
of nationally advertised products, will increase the cost of living, and will not 
effectively achieve its purpose of protecting small and independent stores against 
the predatory and monopolistic practices of big distributors and big manufacturers. 

“We wish it to be clearly understood that in opposing this measure we are not 
hostile to small business, but on the contrary believe that the welfare of small and 
independent business is of great importance to the welfare of this country. We 
believe that small business should have the protection of law against unfair, 
monopolistic, and uneconomic practices of large manufacturers and large retailers. 

‘‘We agree with the proponents of this bill that independent retsilers deserve a 
better break. They deserve to be protected against unfair price discounts given 
by manufacturers to chains and large retailers. And they deserve to have nation- 
ally advertised products sold to them at prices which are more competitive with 
the private label merchandise of the big outlets.” 

The reason for the opposition by the CIO seems to stem more from his con- 
demnation of advertising costs than from the effectiveness of the legislation de- 
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signed to accomplish what he thinks the retailers deserve. In this connection, 
the representative of the CIO said: 

‘Resale price maintenance is imposed by manufacturers to make sure that their 
retail outlets will exact from ultimate consumers the full price which the advertis- 
ing has made them willing to pay. 

“With national advertising controlling the decisions of so many consumers, 
we understand why the small and independent retailers seek legislative protection 
against the use of nationally advertised items as loss-leaders. Prevention of such 
loss-leader sales protects them against this kind of competition in which the larger 
retailer has an overwhelming, and often unfair, advantage. This we understand. 
But we do not believe that this protection against unfair or deceptive loss-leaders 
provides any real or long-run solution for the hazards to which small retailers have 
been exposed by the overpricing of nationally advertised products.” 

Without defending the costs of advertising, as a means to aid the distribution 
of products and services, we believe, however, few will disagree with the foregone 
conclusion that advertising has been an efficient means to attain our unequaled 
free enterprise economy, that advertising has played an essential and decisive 
part. in the development of our incomparable standard of living and our enviable 
democratic way of life. Few will dispute the fact that advertising has created 
wants and furthermore, that it has been a mighty factor in satisfying such wants, 
The ever increasing production and distribution of products and services to satisfy 
the people’s wants has helped employment at wages surpassing any scale estab- 
lished anywhere in the world. With these observations, we are certain, the 
CIO representative will find no fault. We are also certain, that upon reflection, 
and in line with the spirit of his statement, the CIO representative ought not 
object to a legal process of distribution, such as provided by the State fair trade 
acts, designed to provide minimum compensation to the distributor for handling 
the products of labor which by law is assured of a minimum wage and fair standards 
of labor; legislation which is intended to afford equal opportunities to engage in 
the field of distribution and to protect such system from the onslaught and un- 
scrupulous practices of the giant mercantile establishments. 


D. Opposition of some farm groups 


Probably the most inconsistent statement in opposition to Federal legislation 
to effectuate anew the State Fair Trade Acts was made by a representative of the 
National Grange. 

Despite the fact that this and other farm groups have claimed for and now 
receive price parity protection financed and paid for by the Government through 
price pegging, production restrictions, and special allowances, this representative 
asserts that the National Grange is against competitive resale price maintenance 
such as is provided by the State fair-trade laws, which provides a means for the 
small retailer to survive the cutthroat competition of the giants in distribution. 

By his groundless statements and inexperienced observations he echoes the 
argument of the predatory price juggler. 

The following excerpt from his statement is an example of some of the fallacious 
and conflicting arguments advanced by the representative of the National 
Grange: 

“Competition may put people out of business, and may tend toward larger 
businesses which are efficiently organized and enjoy economies of mass scale. 
It is only if competition puts inefficient business out of existence that we have 
economic progress. 

“Farmers strongly resent being forced to pay $46.50 for an electrical appliance 
which is marked up from a wholesale cost of $30—a 55-percent mark-up—if 
another retailer would be able to sell it and come out with a good volume of sales 
and good profits with only a 30-percent mark-up—a price of $39. Now it may be 
true that some companies will sell them for $29 as a loss leader, and make enough 
money on other items in the store to come out with a profit. If it does not make a 
profit on the over all it cannot last long. Any other store can also have a loss 
leader and make a profit on other items. We do not endorse the idea of loss 
leaders, but maybe the harm they might do is exaggerated. Some business firms 
spend many more dollars than others for advertising to entice customers into their 
store to buy their products. Maybe a markdown on an item should really be 
looked upon as a form of advertising cost. It would not be engaged in it if it did 
not bring customer results. It should not be forgotten that markdowns are a 
method of enticing the customers into stores and that it benefits the consumers 
much more than beautiful, enticing full-page ads.” 
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While he does not favor loss-leader practices, and concedes that such com- 
petition may put people out of business, thereby creating large businesses operating 
on & mass scale, yet, he opposes a practical means, devised to curtail loss-leader 
selling and to promote fair and constructive competition which make it possible 
for the small retailer to compete not only in selling products of agriculture, but 
also to compete in purchasing the products of the farm. 

He admits that some companies (and out of a lack of knowledge he seems to 
minimize the number) engage in loss-leader selling, ‘‘and make enough money on 
other items in the store to come out with a profit.” He goes on to say, “If it does 
not make a profit on the over all it cannot last long.”’ But, he consoles himself 
with the observation that, “any other store can also have loss leaders and make 
up the profit on other items.” Yet, he asserts, ‘“‘We do not endorse the idea of 
loss leaders.’’ From these conflicting statements one can reach but a single con- 
clusion, namely, that while he condemns loss-leader selling generally, but if one 
does it (no matter how dishonest or uneconomic), another may and can do the 
same in retaliation in order to come out on top. 

Such a system of jungle business warfare in our economy can lead to no other 
result than monopolistic operation in every field of endeavor and a form of govern- 
ment in the control of plutocrats. Is the National Grange in favor of such in 
eventuality? 

Another inconsistent and curious observation offered by this witness, is the 
statement that, “It should not be forgotten that markdowns are a method used to 
entice customers into stores, and would not be engaged in if it did not bring cus- 
tomer results.’’ He condones this unscrupulous method as a form of advertising, 
irrespective of the devastating force it may have in promoting dishonest and 
ruinous competition. He would by the same token condone fraudulent advertis- 
ing, deceptive practices, and probably outright cheating in order to accomplish 
what he terms efficient operation in the field of retail distribution. Fle grandiosely 
asserts that the National Grange believes in efficient production and efficient 
selling as if he is the first and only person to announce the belief. 

We know of no one who resents and discourages efficiency and the low prices it 
produces, on the contrary al! ot us admire and applaud efficiency, and we con- 
stantly expect better goods at lower prices, through the vigorous competitive 
efforts of producer. However, by approving deceptive practices, fraudulent ad- 
vertising, and dishonest methods of distribution, he prostitutes his belief and thus 
aids the promotion of savage and destructive competition in the market place 
which ultimately must be detrimental to the very people he represents, the aver- 
age small farmer. Reasonable compensation to the tarmer for the products he 
produces comes equally from the millions engaged in the field of distribution as it 
does from those who are employed in producing the various items manufactured 
for distribution. Each, as does the farmer, deserves to earn reasonable compensa- 
tion for the effort without being exploited, oppressed, and bludgeoned with means 
available only to organized and monopolistic capital. 

He paternally makes the merciful announcement that he believes in protecting 
small business against unfair competition and he also says he supports the Robin- 
son-Patman Act which prohibits discrimination in the prices of the manufac- 
turers and suppliers, hidden discounts, secret rebates, etc. Yet, he will not lend a 
hand to small business in supporting legislation which the representatives of the 
people iv 45 State legislatures, as well as in Congress, have declared to be an ade- 
quate means to protect the small distributor against the unfair methods of com- 
petition characterized by predatory price cutting. : 

To his benevolent performance in trying to protect small business by supporting 
the Robinson-Patman Act, we reassert what we declared when another witness, 
the Federal Trade Commission representative, assumed the same attitude, that 
is, when we said: 3 

“It is a fact that the Robinson-Patman Act is an appropriate means in an effort 
to eliminate price discrimination, and price juggling in one way or another, as 
far as it applies to dealings between the manufacturer and his distributor, but it 
goes no further. The purchase of products by a distributor from a producer is 
but the first step in the field of distribution. 

“The second and final step, is the sale of such products by the distributor to the 
ultimate consumer. If the Commission recognizes the need of legislation to 
prevent unfair methods of competition in the first step of distribution, how can it 
logically deny the need of legislation in the final step of distribution, that is, sales 
by distributor to the ultimate consumer. If it is desirable, as Congress found it 
to be, to enact legislation such as the Robinson-Patman Act to enable the small 
distributor to acquire for resale products in the market place at prices free from 
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discriminatory hidden discounts, secret rebates, and various undercover allow- 
ances in favor of the large and multiple unit distributors, is it not equally as de- 
sirable and necessary to provide legislation to enable such small distributors to 
fairly compete in the sale of such products. Protection of the small distributor 
on the buying level without equal protection on his selling level is like shutting 
the front door against a windstorm, yet leaving the back door open. 

“Buying on an equal basis does not complete the process of distribution, in 
the interest of the public. When the final phase in the field of distribution is 
inhibited with unfair and deceptive practices such as loss-leader selling, serving 
the consuming public by small distributors must ultimately vanish. Unless the 
small distributor in competition with the large and multiple unit distributor, is 
able to compete in a market place on a fair basis, our economy will change to clock 
punchers, instead of independent businessmen. A distributor is not in business, 
nor can he earn a profit by buying alone, no matter how advantageous the terms 
may be, any more than a manufacturer can remain in business or earn a profit by 
producing alone. Each must complete the final process of selling. Where the 
final process of selling at the retail level is beset with uneconomic, deceptive, and 
unfair methods of competition, the Robinson-Patman Act is no help to a solution 
of the problem. The State Fair Trade Acts, on the State level, and the Miller- 
Tydings Act as extended by the McGuire bill on the interstate level, will help 
solve the problems of the small distributor.” 

The representative of the American Farm Bureau Federation in his short 
statement of opposition to any Federal legislation on price maintenance developed 
his argument on the theory of the generalized conclusion: 

“The distinguishing feature of the American economic system as compared 
with private capitalism in many other countries is our concept of competition. 
We are one of the few nations which has established competition as an economic 
ideal by legislation prohibiting practices or conspiracies to interfere with com- 
petition.” 

We reassuringly agree with his economic theory, but clash with his interpreta- 
tion of its application in the face of practical experiences and realities in the market 
place. We maintain that competition is a double-edged sword. It may be the 
life of trade as well as its death and ruin. Fair competition is wholesome and 
desirable, unfair and deceptive competition is ruinous and detrimental to the 
welfare of a democratic free-enterprise form of economy. 

We wholeheartedly agree with his positive conclusion that we as a Nation, 
“one of the few left,’’ ought by legislation to prohibit practices or conspiracies 
which interfere with competition. What more can Government do to foster 
competition, than enact and enforce legislation which prohibits the elimination 
of competitors through cutthroat competition. What more specific provisions in 
legislation can this representative recommend, than that adopted by the 45 State 
legislatures, legislation which declares that certain deceptive practices found to 
exist in the market place shall be an act of unfair competition, which upon proof 
of its existence may by court action be enjoined by the party damaged by such 
deceptive practices. 

We believe that the pronouncement and the practical application of the prin- 
ciples enunciated by the spokesman for the American Farm Bureau Federation 
more adequately and more firmly support the need of the legislation which the 
proponents of this measure urge. 

We maintain, and the American Farm Bureau Federation must agree with us, 
that in order to promote a keen and vigorous competition, we must have formidable 
and active competitors, among retailers, as well as among products and producers. 
This desirable accomplishment, we believe, and as experience has abundantly 
proved, is practically and effectually attained by the State fair-trade acts, which 
the measure before you seeks to effectuate once more in order that such trans- 
actions may again apply to interstate commerce. 

It is conceded that price reductions brought about by increased efficiency are 
economically desirable; but no such claim can be made for price reductions 
forced by distributors who sell below cost. Such reductions result in (a) decep- 
tion of the consumer if the loss is made up on other goods; or (6) bankruptcy for 
the distributor if the loss cannot be so recovered, with consequent economic 
dislocation; or (c) curtailment of quality or quantity to meet a lower price; or 
d) efforts by the producer to make the product for the reduced price by further 
mechanization or by reducing wages, lengthening hours, or speeding up work; 
or (e) & combination of two or more of these evils. 

We challenge the conception that prices as counted in dollars and cents are 
paramount, and we offer the thesis that the interests of men as earners and 
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producers transcend in permanent importance their interests as buyers of 
merchandise. Goods sold below the reasonable cost of production and distribu- 
tion are not bargains; they are an extravagance that the Nation can ill afford, 
since it leads to monopoly and from there to socialism. 

Labor and agriculture have deservedly prospered materially in the last 20 vears 
and under fair trade. It seems reasonable that they should strive to preserve 
their gains by encouraging and supporting policies which make possible decent 
labor standards, competition, and the return of a reasonable compensation for 
every segment of our economy, whether engaged in producing or distributing the 
needs of our standard of living, conceded to be the highest in the world. 

We, therefore, sincerely believe that the farmers as well as the CIO in opposing 
a measure which seeks to effectuate the practical promotion of a fair and con- 
structive competition, are pursuing a devious policy which inevitably must be 
detrimental to their respective interests, as well as to the general public welfare. 

It is well to think over the observations of Congressman John A. MeGuire (the 
author of H. R. 5767) which he made on the floor of the House during the debates 
on the measure. He stressed the social implication of fair trade as follows: 

“Fair trade is usually discussed in economic terms. The economic benefits it 
brings to consumers, to retailers, and to manufacturers have been often pointed 
out—lower prices, fair competition in the market place, the protection of valuable 
trade-marks. But, important as are the economic advantages of fair trade, 
they do not tell the whole story of how fair trade affects the American people. 
For fair trade affects their lives, as well as their livelihoods. 

“In the first place, fair trade plays a vital role in keeping our society what we 
might call an ‘open’ society rather than a ‘closed’ one. By that I mean a society 
in which the doors of opportunity are kept open to everyone, a society in which 
everyone has the chance to move upward or to become his own boss, if he has the 
initietive and the ability. This freedom of opportunity, available to everyone, 
is one of our proudest traditions. 

“Fair trade guards freedom of opportunity in our land because it helps small 
business to survive and thrive even in an age of huge retail organizations with 
vast aggregates of capital. By restraining the unfair competition of price juggl- 
ing—a powerful weapon by which the giants of retailing can destroy and eliminate 
their small rivals—fair trade insures the continuing existence of small business. 
Unless small business is kept in the running by fair trade, all those Americans 
who had that unquenchable urge to work for themselves rather than for others, 
will find the door of opportunity slammed tight against them. The good old 
American dream of the right of the little fellow to achieve independence will 
become empty and mocking delusion. 

‘‘Let’s put the issue this way: Do we want a nation of 150,000,000 proletarian 
workers employed by a handful of bosses? The answer is obvious. 

“It is not exaggerating to say that fair trade can affect the future of democracy 
iu this country. As a witness from the Federal Trade Commission testified bo- 
fore the House Interstate and Foreign Commerce Committee hearings, the main- 
tenance of a strong, healthy small-business community is the best bulwark that 
we have against the growth of collectivism either in the form of fascism or com- 
munism. This is undeniably true. 

“When we examine the history of the rise of totalitarianism, we find that people 
turn to it when their lives are without hope, when a bleak future of poverty and 
economic subjection stretches endlessly before them, out of which they see no 
opportunity of rising. This is when they throw themselves into the arms of an 
all-powerful dictator or an all-powerful state that promises them bread in return 
for freedom. But when millions of citizens own their businesses, own property 
work their own land—and when those who do not are guaranteed the chance to 
rise into these economic grouns—they are then secure against the blandishments 
of the false messiahs of collectivism. 

“Che rederal Trade Commission witness advanced another argument which 
eloquently supports measures, such as fair trade, which preserve small business 
in our society. Democracy is most alive when it flourishes at the grass roots. 
This requires a strong sense of civic and community responsibility in citizens who 
take an active part in community affairs. We all know from our own experience 
that in those communities in which there exists a healthy small-business group 
the level of civie welfare and the interest taken by small-business leaders in health, 
recreation, and education tend to be higher than in those conmunities in which 
business consists mainly of a few large concerns owned and operated by distant 
managers and distant corporations. 
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‘‘Most Americans live in small towns and villages. The manner in w ich the 
citizens of each community manage their own local affairs, when multiplied many 
thousandfold, determines the character of our democraery as a whole. Small- 
business men have a very personal stake in making their communities better 
places in which to live and work. Absentee ownership of the community’s busi- 
ness enterprises deprives the community of much of the leadership and initiative 
needed to make community life strong and active. When local leadership is 
replaced by absentee control and direction, the citizens become apathetic and 
passive about their own affairs. Democracy then withers at the roots, and it is 
not long before the creeping malady of civic indifference spreads to the trunk and 
branches. 

“Tt should be clear that whether or not small business remains intact is more 
than a matter of economic preferences. It involves some of our most cherished 
political and social institutions. 

“Small business is essential to our social and political democracy. Fair trade 
is essential to the continued existence of sma]l business. There can, in my opinion, 
be no stronger statement of the case for restoring to effectiveness the fair-trade 
laws of the 45 States, as provided by the McGuire bill, H. R. 5767, now before 
the House.”’ 

E. Opposition represented by the few who favor predatory price cutting 

As proponents for the enactment of the measure before you (H. R. 5767) to 
extend the application of the State Fair Trade Acts to interstate commerce, we 
deplored the opposition represented by the Department of Justice, the Federal 
Trade Commission, the CIO and some groups in the field of agriculture. We 
maintained that we were unable to understand their inconsistent positions. In 
unison they condemn unfair methods of competition, yet oppose legislation which 
declares unlawful various methods which invariably result in unfair competition. 
They advocate and urge an aggressive and active competition in the marketplace, 
vet oppose State laws designed to promote constructive and economic competition. 
They oppose and denounce loss-leader selling as being an unlawful means which 
tends to eliminate competitors and thereby restrict full and open competition. 
Yet they resist the enactment and the effectuation of legisletion which declares 
that loss-leader selling of certain types of products to be illegal. The CIO favors 
and insists on legislation to insure minimum wages and fair labor standards. 
Farm groups stand for minimum price protection through parity and allowances 
in the sale of their own products. Then they turn around to oppose legislation 
which provides, in effect, minimum resale prices to defray costs of distribution of 
competitive products of the great majority of distributors. 

However, the reasons for the opposition which stems from the predatory price 
cutters are glaringly apparent. These latter opponents see in effective feir 
trade legislation a threat to and a serious restriction on their deceptive and dis- 
honest practices. 

The technique of the predatory price juggler is very simple and certainly 
not efficient. It is a deliberate scheme planned to deceive the public. It con- 
sists of selecting a given group of standard quality, nationally advertised trade- 
marked products which have a known and recognized value and then they juggle 
resale prices from time to time, invariably offering for sale such products at or 
even below cost. The prime purpose of which is to deceive the consumers in 
order to ensnare them. Once an individual is lured away from other competitors 
the object then is to avoid whenever possible to sell the well-known brand- 
named items, by switching customers to unknown substitutes and other unrelated 
articles upon which there is a large margin of profit. Through deceptive loss- 
leader selling, the predatory price manipulator induces the public to believe that 
all products carried by him are similarly low priced. 

To serve his purpose more adequately, the predatory price juggler uses as loss 
leaders highly advertised articles which have already gained wide consumer 
acceptance, and which the public has come to associate with constant quality 
and reasonable uniformity of retail price. The more the product is widely known 
and its value established, the better the product is as “‘bait,’’ and the deeper 
the price is cut, the more attention it receives from the consumers. All to the 
detriment of the producer, the distributor, and the public in general. 

The producer suffers because the straightforward and honest retailer, with- 
draws from featuring and frequently from stocking the items which are made 
to serve the predatory price juggler as bait to gull the consumers. The juggling 
of the resale price of a known product causes the consumer to lose confidence in 
the product and thereby he or she becomes an easier prey of unscrupulous sub- 
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stitution. Thus a handful of predatory price jugglers of trade-marked quality 
products soon destroy the normal market of the manufacturers while injuring the 
upright retailer. ; 

No retail store is operated as a charitable institution. Hence the decent mer- 
chant in self-defense must refuse to stock the products on which prices have been 
slashed to the point that every sale means a loss. He frequently turns to feature 
unbranded merchandise in the hope of remaining in business until the public 
finds out the deceptive methods of the predatory dealer. 

The public is inevitably damaged by loss-leader selling because the price 
manipulator must resort to crooked practices to make up for the losses on juggled 
prices. So he palms off on customers inferior merchandise with high mark-ups. 
Meanwhile the small retailer is victimized and often he is forced to close. Money 
power destroys competition and among the effects is the deterioration of the 
community. Before long monopoly takes over the market place. 

A vivid extensive demonstration of the policies, methods, and effects of the 
predatory price juggler is officially documented in a recent case entitled, U.S. v. 
the N. Y. Great Atlantic & Pacific Tea Co. (The A & P) and others (67 Fed. supp. 
626) and affirmed by the United States circuit court of appeals in 173 Fed. (2) 
79, in which the defendants were fined $175,000 for violating the Sherman Act 
by engaging in conspiratorial and unfair methods of competition. 

This case took several months in trial and on both sides were skilled legal 
batteries, An interesting commentary on this case was recently made by Mr. 
Herbert Bergson, former Assistant Attorney General, when he was head of the 
Antitrust Division of the Department of Justice. 

Mr. Bergson’s statement was occasioned as sort of a reply to the numerous full- 
page ads the A. & P. ran in an effort to discourage or intimidate the Department 
of Justice to continue with its civil action against the A. & P. in the Government's 
effort to break up the conspiratorial activities of the A. & P. The civil suit is 
still pending. 

Mr. Bergson, briefly quoted, said: 

‘Neither the criminal nor the civil case against the A. & P. attacks low prices, 
efficiency, or bigness. In the criminal case the court did not conviet the A. &-P. 
of being big: A. & P. was not convicted because it was efficient or enterprising. 
A. & P. was convicted for violating the antitrust laws because, and I quote the court: 
‘of the predatory application of its mass purchasing power and abuse of that power 
through boycotts, blacklisting, preferential votes, price wars, and below-cost 
retailing in strategic areas in order to eliminate competition.’ ”’ 

Speaking on the advertisements of the A. & P., Mr. Bergson said: 

‘The failure to mention the criminal antitrust case typified the false and 
misleading character of A. & P.’s entire advertising campaign. A. & P. advertise- 
ments remind me of a principle of law which is usually expressed in latin. It is, 
suppression of the truth is equivalent to the suggestion of what is false. In a 
mild way that sums up A. & P. advertising. Actually, though, this advertising 
goes much further because its language is designed to deceive the American 
public. For example, a typical deception is found in the advertisement which 
reads— 

“They say * * * and these are the antitrust lawyers’ own words * * * 
that we have regularly undersold competing retailers.” 

“This advertisement asserts that this is the charge against the A. & P. and to 
this charge in headline type pleads guilty. Let us examine the assertion. These 
words were deliberately lifted out of context, I will read you the paragraph of the 
complaint in which they are found.” 

“Defendants, by coercing and receiving unlawful buying preferences, have 
become enabled to and have regularly undersold, regularly taken patronage away 
from, and sometimes eliminated competing retailers who have bought in substan- 
tial compliance with applicable Federal laws prohibiting the sale of merchandise 
on discriminating terms. 

“Another misunderstanding which A. & P. advertisements would create is that 
the powerful A. & P. chain operates entirely in favor of the consumer, the farmer 
and the feed processor. This, unfortunately, is not so. Our complaint, which is 
a matter of public record, charges the existence of a carefully contrived scheme 
of operation, one which the court in the criminal ease said involved illegal action 
and illegal restraint of trade.” 

“The objective of this scheme was to be achieved by obtaining discriminating 
rebates and concessions through boycotts, blacklisting, and threats to withdraw 
patronage or to enter the manufacturing field in competition with the supplier; 
and by selling in some areas at or below cost of doing business for the purpose 
of eliminating competition and recouping these losses in less competitive areas. 
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“The result of the activities was both a restraint upon the business of A. & P. 
suppliers and crippling squeeze of A. & P. retail competitors. A. & P. not only 
benefited by the discriminatory lower purchase price but the supplier giving the 
preference was forced to charge A. & P. retail competitors a higher price in order 
to absorb the loss or reduction in profit resulting from his sales to A. & P. Thus 
in the retail field, A. & P. was able to enter the market with a competitive edge 
resulting from illegal restraints of trade wholly unrelated to efficiency or enter- 
prise. This edge was ruthlessly used to drive out competitors.”’ 

“These are but a few of the unlawful practices of which A. & P. has been found 
guilty in the criminal case, as the court said; ‘The inevitable consequence of this 
(A. & P.’s) whole business pattern is to create a chain reaction of ever-increasing 
selling volume and ever-increasing requirements and purchasing power for A. & P. 
and for its competitors hardships not produced by competitive forces and con- 
ceivably ultimate extinction.’ 

“A. & P. prices to the consumer are not uniform and depend upon its plans for 
the particular area. In some areas it took planned losses which it recouped 
through higher prices in other areas. Whenever A. & P. selected a competitor 
as its target its policy was to reduce selling prices below cost in that area and to 
recoup its below cost losses by raising its selling prices elsewhere.”’ 

“Thus Mrs. Jones in Dallas may have bought at low prices at the expense of 
Mrs. Brown in Portland whose prices were raised to cover the Dallas losses. 
And this did not happen only in isolated stores or in just a few instances. A. & P.’s 
own records show that planned losses had been taken in simultaneously as many 
as 30 percent of A. & P.’s 6,000 stores at the expense of customers in the remaining 
4,200 stores. The Court held in the criminal case that these loss operations were 
part of a deliberate, planned, year in ard vear out A. & P. business policy. 

“Of course, had A. & P. achieved this increase in volume by more efficient 
operation and better selling methods we would not complain. But such deliberate 
operation in the red to eliminate competition is one of the oldest types of violation 
of the antitrust laws dating back to the time of the old Standard Oil trust. 

“Incidentally, I noticed that in one of its advertisements A. & P. takes its hat 
off to a grocer in Waynesboro, Ga., because he says: he likes to have A. & P. asa 
competitor. I wonder if he would have had the same feeling of complacency 
about A. & P. if A. & P. had decided that he had no place in the grocery business 
and gave him the Richmond treatment. This treatment can best be described 
in A. & P.’s own words. I quote from a letter written by an A. & P. official to the 
manager of the Richmond warehouse. It is a part of the record of the criminal 
case and reads as follows: 

*“T certainly don’t think that the Sanitary next door to vou at Carey Avenue 
is a competitor and the hotter we can make our program the quicker this outfit 
will realize that they have no place in the supermarket business in Richmond.’ 

“The A. & P. was in a position to make that threat good as the court said, and I 
quote: 

“There is evidence in this record of how local competitors were quickly elimi- 
nated under the lethal competition put upon them by A. & P. when armed with 
its monopoly power.’ 

“Surely, in the light of this record, it would be folly to assume that A. & P. 
can now be expected to conform its conduct to the law if the courts merely issue 
an injunction against it. I would fail in my duty to enforce the antitrust laws 
if I were to represent to the court that such a decree would be effective. 

“T have, therefore, informed the court in the formal allegations of the civil 
complaint against A. & P. that these defendants, and I quote the complaint— 

‘Have suécessfully frustrated a series of attempts by the Federal Trade Com- 
mission, various Federal Courts, and the Congress of the United States, over a 
period of many years, to require defendants to regularly buy on terms propor- 
tionately equal to those on which defendants’ competitors reguiarly buy.’ 

‘For this and other reasons which will be adduced at. the trial, I have felt com- 
pelled to ask that further steps be taken to remove the power—which A. & P. 
has so persistently abused—to destroy competition.” 

Note how parallel the action and intent of the A. & P., as revealed by the 
record, is to the activities of the large department store or the supermarket 
operator in selecting a group of “‘loss-leader’’ products to accomplish the same 
purpose the A. & P. sought to achieve. 

The intent and purpose, and often the effect, are the same in both instances, 
namely, to divert. customers, by unfair and deceptive methods of competition, 
from small competitors, thereby to eliminate competition and dominate the field 
of distribution, and create and maintain trusts and monopolies. 
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The Department of Justice, the Federal Trade Commission, as well as other 
misguided opponents of fair trade, will find it difficult to differentiate, in principle, 
economic significance and the public welfare, between the deliberate operation of 
an entire retail store on a loss basis to crush the small competitors, and the much 
more attractive and probably least costly practice of employing cut-price lures, 
which include only a highly advertised group of publicly accepted products. 
Each device has the same intent, and accomplishes exactly the same purpose. 
The only difference, it would seem, is probably the degree, and of the time required 
to produce the desired fatalities among the competitors. 

f additional interest in this respect are the observations of representatives of 
large and multiple unit retail operations variously quoted in the press, immedi- 
ately after Macy’s started the price war last year (summer of 1951). 

Mr. Fred Lazarus, Jr., president of Federated Department Stores, Inc., is 
quoted by Retailing Daily, June 7, 1951, as saying: 

“Merchants have been disturbed by the rise of prices since Korea, but the 
present price war only affects the price structure of a relatively small percentage 
of the items carried in a department store. 

‘“‘The current situation,” he said, ‘‘is actually a result of an attempt to lead the 
public into believing that prices in one store are generally lower than in other 
stores. This just isn’t so.” 

Describing briefly what actually happened last week, Mr. Lazarus said that the 
“eveneral publicity suggested to the public that prices were being cut right and left, 
whereas in reality reductions represented only @ comparative handful out of the 
hundreds of thousands of items normally carried. 

“Retailers had hoped loss-leader selling was a relic of the past decades,’’ he 
said, ‘‘and would remain in the discard. For such selling is a destructive kind of 
merchandising. It hits tens of thousands of small retailers who perform a real 
service to their communities as distributors of the very merchandise being used as 
loss-leaders. 

“Tt injures those unfortunate manufacturers who ultimately lose their market 
because their products are ‘footballed.’ The public knows that no store can stay 
in business and sell its merchandise below cost, unless it subsidizes these loss- 
leader sales with profits from other merchandise. 

“Tf the manufacturer wants to protect his product and set the price, he must 
rise and fal! by it. We may buy the product or not. We are against abuses of 
any kind. In ourstores the number of items either fair traded or carrying a retail 
price suggestion is purely not more than 10 percent of all items carried in the store, 
which is about 350,000 to 400,000. 

‘The idea that one store will undersell all its competitors to the extent of 6 
percent is intolerable.’”’ 

Edward Davison, chairman of the board of Bloomingdale’s, is quoted by the 
New York Herald Tribune, June 3, 1951, as saying: 

“Tt hasn’t taken long for retailers to realize that Macy’s had no intention of 
broad, general price-cutting, but merely picked a group of famous names and 
miscellaneous items for their publicity to give the impression that everything was 
now cheaper.” 

Retailing Daily, June 4, 1951, said: 

“The thousands of customers who came to housewares sections of New York 
stores to buy Toastmasters and Mixmasters last week stayed to buy a lot more, 
from can openers to sauce pans, and most of these at regular prices. 

“The electrics may have been phenomenal,’’ one (department store) buyer 
grinned, ‘‘but you should have seen some of the garbage we were able to get 
rid of.”’ 

Business Week, June 9, 1951, reported: 

“In New York the price war promptly pushed department store sales up 
25 percent over the same week a year ago. And it wasn’t only fair-traded goods 
that moved over the counter. Once you get people in the mood to buy, every- 
thing doesn’t have to go at bargain prices.”’ 

Louis Broido, executive vice president of Gimbel’s of New York City, quoted 
from New York Herald Tribune, June 3, 1951, as saying: 

‘The present price war on a limited number of items is purely the result of 
one store’s effort to maintain a claim of a so-called underselling price policy. 
This policy as everyone knows is impossible of fulfillment. 

“However, claims for it continue to be made. The Supreme Court decision 
gave opportunity to again impress upon the public this misleading claim. The war 
is the result of an effort to make a showing on a limited number of items sold 
even at a loss so as to obscure from the public mind the fact that every day in 
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many other stores hundreds of thousands of items of merchandise are continuously 
sold at prices as low or lower.”’ 

“The plain fact is that in a free economy like ours nobody can continuously 
undersell everybody else on everything by 6 percent or 60 percent while rendering 
equivalent services, and anyone who claims he can or does is doing something 
which every thinking person knows just isn’t true.” 

In St. Louis, Mo. (a non-fair-trade area) one retailer noisily advertised ‘Lowest 
prices in town. Our prices always mean the best values. We’ve got what you 
want and we sell it for less.”’ 

The St. Louis Better Business Bureau made a study of this store’s prices. It 
found: 

1. That the advertiser was undersold on 14 out of 21 advertised and 35 out of 54 
nonadvertised items—undersold on a total of 49 out of 75 items. 

2. That where neither the advertiser nor any competitor was able to undersell, 
the advertiser’s lowest price was equalled on 4 advertised and on 15 nonadvertised 
items—equalled on a total of 19 times. 

3. That undersold or equalled on 68 out of 75 items, this advertiser actually 
undersold competitors on only 7 out of 75 items. 

The St. Louis Better Business Bureau commented: 

“But remember one thing—the results would have been similar no matter whose 
advertising and priees might have been used as the basis of comparison. * * * 

‘‘We are convinced, and we believe this bulletin will convince you, that general 
underselling is impossible.” 

The above quoted reports further illustrate the fact that it takes but one large 
predatory price-juggler in a given community to ignite the fire of a price war. It 
will not be jumping at conclusions to say that most, even the large and multiple 
unit operators, would refrain from price-juggling were it not for the one or two 
which the rest must follow in order to remain in business. 

Note also in this connection the case of Federal Trade Commission against 
Sears, Roebuck Co., 258 Fed. 207 (1919) in which case the United States Circuit 
Court of Appeals upheld a FTC cease and desist order against the mail-order house 
from selling sugar below cost, and making representations that the defendant was 
able to sell sugar at a price lower than its competitors because of large purchasing 
power and quick-moving stock. Said the court in this case: 

‘We find in the statute no intent on the part of Congress, even if it has the power, 
to restrain an owner of property from selling it at any price that is acceptable to 
him or give it away. But manifestly in making such a sale or gift, the owner 
may put forward representations and commit acts which have a capacity or a 
tendency to injure or to discredit competitors and to deceive purchasers as to the 
real character of the transaction.” 

In line with this concept under the Federal Trade Commission Act certain 
methods of competition have been declared to be unfair and unlawful. Such as: 
(1) Coercive or oppressive practices against customers; (2) use of buying power; 
(3) threatening litigation in bad faith; (4) disparagement and misrepresentation 
as to the competition and its product; (5) harassment and interference with 
competitors; (6) simulation of competing advertisement of trade-marks; (7) decep- 
tive practices, misrepresentations as to the value or price of ones product. 

The leading spokesman for the loss-leader fraternity in his statement before a 
congressional committee, lauds the practices of the A. & P. when he concludes, 
“The success of this system is measured today by the thousands of A. & P. stores 
in the United States.”’ In the same statement he praises the practices of the 
mail-order houses such as Sears, Roebuck & Co. and the large department stores 
such as Macy’s. For his own phenomenal success, he cites his Horatio Alger tale 
when only 6 years ago he was but a poor grocery clerk working for his father at a 
very small salary. But today his two supermarket stores in New Orleans do an 
annual retail volume of eight figures, and only because of his efficiency and sincere 
desire to sell at the lowest prices. 

Of course he failed to stress the fact that his lowest prices in fact were at cost, 
if not frequently below cost, and on products not of his own brands or of un- 
branded merchandise, but only on highly advertised, recognized value trade- 
marked products upon which the manufacturer has spent millions of dollars to 
standardize quality and value and establish consumer acceptance. Of course, 
too, he does not stress that his ambition to sell and establish in the minds of the 
consumer that he sells at lowest prices is accomplished not by actually selling 
everything at cost or at the same low price as he offers trade-marked products. 
Nor, does he even intimate the possible fact that he uses the low resale price on 
trade-mark products for the express purpose of luring customers to his stores. To 
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substantiate his success and greatness, he echoes the claim of all the rest, namely, 
his efficient operation. 

We fail to see what efficiency and intelligence is required to sell an item or a 
group of known-value items at cost or below in the hope of selling all other items 
carried at higher prices to make up for losses. On the contrary, it requires 
greater efficiency and ability to compete on the basis of value, service, quality, 
and convenience. It does not require a college education to use the lure of 
something for nothing or for less, even the moron knows and does that much to 
ensnare his victim. 

So that we may not be misunderstood, we hasten to assert that price reduction 
based upon efficient production, or increase in value commensurate with price due 
to savings in cost of operation is laudable and desirable. However, resale price 
juggling of a product of recognized value to ensnare and deceive is unconscionable, 
unfair, and deceptive. 

Observe this argument of the spokesman under the title, ““Regretably, progress 
must have its victims.” 

On any fair-trade item the large operator and the small independent have the 
same price, but the large operator can seeure the same item under his own label 
and lower the price. The small man is then powerless to meet this price com- 
petition.” 

By his statement he indicates how his heart bleeds for the small “papa and 
mama”’ stores, (as he calls them). What does he recommend as a cure for this 
condition? Here it is: 

“The small man needs to have such weapons as reducing retail prices and offer- 
ing loss-leaders, because he cannot begin to compete with the large advertising 
appropriations of the large operator.” 

{ow such a scheme can work, and how long it will work in the face of realities 
is beyond our comprehension. 

Here is another gem of deduction which this spokesman suggests (and if fol- 
lowed through would turn our economic position back to the days of sweat shops, 
child labor, and slave wages). He asserts: 

“Selfish manufacturers know that the pressure of price competition begins at 
the retail level. This minority knows that when retailers are vigorously com- 
petitive on the prices of his product, they put pressure on wholesalers and brokers 
for a lower price. Then the wholesaler and the broker come to the manufacturer 
and plead (pressure) for a lower price. Then the manufacturer must use every 
skill to reduce the price. Whe pressure for lower price and more efficiency be- 
comes terrific.” 

If this statement were completed, as it must to be logical, it should follow with 
the last and final pressure, which would be the pressure of the manufacturers on 
labor and his raw material supplier, and the reverse spiral of price pressures to the 
end that everyone suffers—the consumer in receiving less value for his money, no 
matter how low, labor less pay for its efforts and consequently less buying power, 
and the distributor less compensation for his effort, with consequences which must 
follow. 

This spokesman fails to realize that low price is not the answer. A fair price 
(commensurate with quality and value) which gives everyone in distribution 
reasonable compensation sustains our envious high standard of living. 

Another spokesman of the price-juggling fraternity resorting to page adver- 
tisements in the daily press as is their usual means of lauding their angelie prac- 
tices and their benevolent desire to pass on the savings of their efficiency and 
success to the public, in a page announcement in the Washington Post on March 
1, 1952, entitled ‘‘An Open Letter to President Truman,” with a P. 8. note to the 
Members of Congress, proudly asserts, “‘that he has one store in St. Petersburg, 
Fla., and that he has effectively blocked the fair-trade laws in his State for 15 
years.”” He says that his success, and also of the New Orleans supermarket oper- 
ator came from their aggressive and efficient fight against the chains, the manu- 
facturers, the small retailers as well as their respective State legislatures which 
have enacted State fair-trade laws. 

With a halo on his head he joins the other spokesmen in parading their success 
draped in a flag which they call efficiency, when in fact their success, if any, stems 
directly from their persistent and continued violation of the State fair-trade laws 
in their respective States. 

The price-juggler argues that fair trade prevents the efficient retailer from 
passing on to the public the benefits of his efficiency, that fair trade keeps the 
inefficient retailer in business when he ought to be bankrupt. Let’s take a look 
at efficiency. 
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Everybody concedes that department stores are efficiently operated. In 1950, 
the average operating cost of all the department stores in the country was 32.2 
percent. In other words, 32.2 cents out of every dollar of sales went for wages, 
salaries, rent, taxes, etc. These figures, incidentally, come from Harvard Grad- 
uate School of Business Administration which has been collecting such statistics 
for 31 vears. 

The drug stores of this country are intensely interested in the legislation before 
you. How does their operating cost compare with that of the department stores? 
In 1950, it averaged 27.2 percent. We might add here that the operating cost of 
drug stores in the fair-trade States has been shown to be lower than those in 
the non-fair-trade States. 

But stores don’t make a profit when all that their retail prices yield them is 
what they paid for the merchandise plus the operating cost. Stores go by what 
the marketing experts call gross margin (or mark-up)—which is operating cost, 
plus fixed charges, taxes, and profit. In 1950, the gross margin of this country’s 
department stores averaged 36.5 percent. In other words, every dollar of mer- 
chandise that the customers bought cost the department store a total amount of 
63% cents. The drug stores’ average gross Margin was 32.5 percent. 

You can examine various types of retail outlets and find higher or lower gross 
margins and operating costs. If operating costs were the sole measure of retail 
efficiency, then the pushecart peddler would stand out as the most efficient of all 
retailers, because he has virtually no overhead. No one would seriously contend 
that, therefore, we ought to consign America to a push cart economy. 

In order to avoid a misconception it is important to explain that a department 
store’s gross margin of 36.5 percent does not mean that every price in the store 
reflects that mark-up. The fact that the cost may be 6344 percent tells us that it 
must be covered before there is anything left for overhead and profit. On many 
sales, every store realizes more than its average gross margin; on many sales, the 
price vields less than the gross margin. If all customers were smart enough to 
buy only the obvious bargains, then the retailer would go broke unless he adjusted 
the price of his bargain goods upward. All of us know that most customers are 
unable to resist buying other goods in addition to the bergains—other goods which 
have hidden high mark-ups. 

This business of pricing is pretty complicated, but I would like to offer a few 
observations which I think may be helpful in the consideration of the pending 
legislation, 

A retail chain, with hundreds or thousands of outlets, generally charges the 
same price for the same merchandise in each of its outlets despite the differences 
in operating efficieney between the many outlets. The chain doesn’t pass on 
to the consumer the benefits of a particular outlets’ efficiency. If an outlet ranks 
well below the average of efficiency, the manager is fired or the outlet discontinued; 
if it ranks well above the average for the chain, the manager gets promoted and 
the board of directors asks him for his operating secrets. 

A retail store—any kind of retail store—finds that some customers buy faster 
than other customers. The cost of serving those who buy fast is less, but these 
customers nevertheless pay precisely the same price for the same merchandise 
at the same time as slow-buying customers. 

The fair-trade price established by the manufacturer likewise reflects the 
average of his distributors’ efficiency, as well as the price competition which his 
goods face. ‘That fair-trade price is not high enough for those retailers whose 
operating costs are above average. They charge more than the minimum resale 
price; if they are in a highly competitive area they run the risk of losing saies 
and going into bankruptey. For those retailers whose operating costs are well 
below average efficiency, the retailer either makes more than an average profit 
or reduces the price of many articles in the store which are not fair-traded. In 
the latter case, the consumers still get the benefit of the retailer’s efficiency; and, 
in turn, the retailer’s business grows because the customers recognize that, over-all, 
they pay less at this retailer’s store than at competing outlets. 

It is clear that we here must look beyond a single transaction, a single price, 
or a single retail outlet. The American people don’t live on a single product, 
whether it be bread or toothpaste or electric mixers. Their cost of living depends 
on all of these things and on many, many more. The transitory phony bargain 
which the absence of fair trade would make possible will definitely not change 
the consomer price index by as much as a fraction of a point. It will change the 
social structure of America, however, because it will leave room not for average 
Americans but only for those blessed either with superior dollar power or the rare 
genius of superefficient merchandising. 
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Note the page advertisements of Macy’s when it joins or probably leads the 
price juggling fraternity in boasting of their continued opposition to Fair Trade 
laws. In one of its recent page ads in the New York Times, March 5, 1952, it 
concludes: 

“We want to be free at all times to push prices down by smart buying, wise 
selections that fit our customers, volume purchasing, and all the devices we can 
think of to give you the most we can for the least.”’ 

How parallel is this boast to the condemnation of the Court in the Sears, 
Roebuck & Co. case when it condemned similar practices. 

We would sincerely join the price jugglers in ecclaiming their own success if 
it were based on a competition of service, quality, price commensurate with 
value, “a live and let live’’ policy, rather than on a deceptive practice of selling 
a known-value article at cost or below in order to entice customers away from 
other retailers, and then inevitably recoup the loss by selling unknown products 
at prices that amount to a form of thievery. 

Much more, we believe, need be said to effectively illustrate the intent and 
purpose of the predatory price jugglers and the disastrous economic effect of 
their practices on the general public welfare. 


Vv. CONCLUSIONS 


The proponents of H. R. 5767, a measure which is specially designed to effectuate 
the adequate enforcement of the State Fair Trade Acts, in conclusion respectfully 
maintain and submit the following objective observations in support of their 
position: 

1. The measure before you for consideration in no way commits the Congress 
to a national policy with reference to resale price maintenance. It only enables 
such States that have Fair Trade Acts (that is all the States except Missouri, 
Texas, and Vermont) to enforce effectively their respective State acts when a fair 
trade transaction involves interstate commerce. 

2. This bill seeks to express precisely what Congress thought it had provided, 
namely, the effectuation of the State Fair Trade Acts, when it enacted the Miller- 
Tydings amendment in 1937. 

3. The proposed legislation became necessary when the United States Supreme 
Court on May 21, 1951, in the Schwegmann Bros. case declared that the Miller- 
Tydings Act failed to say in so many words that Congress intended to effectuate 
all of the provisions of the State Fair Trade Acts, particularly that provision which 
is uniformly contained in the 45 State laws which specifically declares it to be 
unfair method of competition for one who willfully and knowingly sells a com- 
modity, which is in free and open competition with other commodities of the same 
general class, at less than the price established in any contract entered into pur- 
suant to the law, whether the person so selling such product is or is not a party to 
such contract. 

4. After Congress, in several attempts, failed to provide adquate legislation 
to cope with the growing menace to our competitive economy reflected in loss- 
leader selling of highly advertised standard quality trade-marked products, the 
States, in 1931, with California as the first State, enacted fair-trade laws in an 
effort to control the unfair and ruinous method of competition resulting from 
“Joss leader”’ selling of trade-marked products. 

5. Since 1941, 45 out of the 48 States in the Union, a majority of States ex- 
ceeding by far the number required to amend our Federal Constitution, have 
had fair-trade laws on their statute books, which in effect uniformly declares it 
to be unfair method of competition to sell below the price established in a contract 
authorized by the Fair Trade Acts. 

6. The overwhelming public acceptance and economic stability of the State 
fair-trade laws is demonstrated by the fact that since the enactment of the first 
State Fair Trade Act in 1931, some 20 years, not a single State has repealed its 
Fair Trade Act. That, with the exception of the State of Florida, 16 State 
supreme courts have upheld the constitutionality of its respective Fair Trade 
Acts. And in Florida, immediately after the high court’s decision, declaring 
the Florida Fair Trade Act unconstitutional, the legislature reenacted its Fair 
Trade Act, in line with the objections of the State supreme court. Also, the 
United States Supreme Court, interpreting the California and the Illinois State 
fair trade acts unanimously held the acts to be constitutional, and an appropriate 
means to accomplish the aims and purposes of the acts. 

7. The State Fair Trade Acts are designed to effectively accomplish a dual 
purpose in the interests of the general public welfare, namely: 
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(a) To protect the property rights represented by the good will established in 
trade-marks used in the distribution of consumer-accepted products, of recognized 
value, and competitively priced, from being abused, and destroyed by a few pred- 
atory price manipulators. 

(b) To eliminate unfair and deceptive methods of competition and, thereby, 
to help prevent the growth of monopoly in distribution. 

8. The State Fair-Trade Acts are not mandatory legislation, that is, no one 
is required to avail himself of their provisions. Under the Fair-Trade Acts one 
voluntarily elects to utilize its protective provisions by initiating a fair-trade 
contract within the purview of the act. 

Enforcement of the provisions afforded by the State Fair-Trade Acts is limited 
to private civil actions under established judicial procedures available to litigants. 
Such actions frequently are initiated in courts of equity to enjoin violations of 
the contractual rights established by such a legal fair-trade contract. In other 
words, the fair-trade laws are enforceable without special facilities for the ade- 
quate enforcement. 

Under the State fair-trade laws no reseller is forced to assume obligations of 
an existing fair-trade contract. He may refuse to handle the product which is 
embraced in a fair-trade contract, and if he purchased such products prior to 
the initiation of the contract, he may nevertheless dispose of such products at 
any price he may desire, if it is done for the purpose of discontinuing to handle 
sueh products. 

9. Gander the State Fair-Trade Acts before a product may be the subject 
matter of a fair-trade contract, it must bear, or the label or container of which 
must bear, the trademark, brand, or name of the producer or distributor of such 
product and must be in free and open competition with products of the same 
general class produced or distributed by others. Before a cause of action may 
arise under an existing contract established pursuant to the act the violator must 
have committed the act complained of knowingly and willingly, that is, in com- 
plete disregard of the rights of the producer of the product, the welfare of other 
distributors and their legal obligations expressed in the contract, as well as in 
disregard of the consequent public welfare. 

10. Prices established by fair-trade contracts on trade-marked products are 
reasonable commensurate with recognized value, because they are sensitive to 
the marketplace. A product under fair-trade invariably carries the responsi- 
bility of the producer for its value with relation to its resale price. If the value 
is not competitive the producer is forced to reduce its resale or improve its quality 
in order to maintain its continued acceptance and increase in sales volume. 

11. In operation fair trade is flexible. Not only may the manufacturer place 
his product under fair trade, when he chooses to do so, but he may remove his 
product from fair trade at his will. He may increase or decrease the resale price 
of his product to meet competitive conditions. He may provide reductions of his 
resale price for seasonable clearance sales, periodic promotional sales, and combi- 
nation sales, so long as all resellers are uniformly affected. 

12. Fair trade is a form of an insurance policy against loss and destruction of 
one’s property rights reflected in the good-will established by a producer in the 
distribution of his accepted trade-marked products. Fair trade is an insurance 
policy similar to fire or other casualty insurance. Like other insurance a manu- 
facturer may avail himself of it if he desires to do so. 

While laws prohibiting larceny protects a manufacturer against the theft of this 
physical property, the fair-trade laws safeguard him against the theft or destruc- 
tion of, perhaps his most valuable asset, though intangible, his good will. 

13. Fair trade affords to the consumer a dependable guide to the value of a 
product at a price reasonably competitive with relation to its quality with similar 
products. Fair trade enables consumers to purchase numerous products with 
confidence and assurance. It is the only weapon against deceptive price-juggling. 

14. Fair trade promotes (a) research and development resulting in better 
quality products for public consumption, and it can be supported more confidently 
and more consistently when there is protection against the deceptive practices 
of the predatory merchants; fair trade promotes (b) the maintenance of value 
through uniform quality; and (c) provides incentives to the manufacturer to 
maintain the quality of the products he produces and also to improve them. 

15. Fair trade is based on the concept that legitimate competition is the life 
of trade. Legitimate competition is constructive and creative, while cutthroat 
competition is destructive. Furthermore, cutthroat competition is inimical to 
our free enterprise economic system and to the general public welfare, in that it 
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promotes and nurtures monopoly which inevitably undermines the principles of 
a democratic form of government. 

16. Competition which resorts to selling trade-marked products of recognized 
value at or below costs deceptively diverts normally adjusted retail buying habits 
of consumers into artificial mass concentrations, and always results in monopolistic 
domination in the field of distribution. 

17. The economic significance of fair trade and its function in our incentive 
economy is conciusively demonstrated by its overwhelming acceptance by the 
legislative representatives of the people in 45 States of the Union, by the judiciary 
and the general public. The proponents, therefore, resolutely maintain that the 
measure before you for consideration is urgently needed to premit the States to 
carry out their established policy with reference to the promotion of fair com- 
petitive practices in the market place in order to accomplish the most good to the 
greatest number. 

18. Unrestrained price cutting at the retail level inevitably results in freezing 
our small-dealer competition. The unrestrained price cutter either deprives 
other dealers of their legitimate margin of profit or forces them to discontinue 
stocking the article altogether or both. Competition among price-cutters on 
trademarked products results in sales at a loss of all such products and without 
any permanent advantage to the dealers or the consumer, because such losses 
must be recouped on the sale of other items in order for any of the dealers to 
remain in business. 

The unrestrained price-cutter not only preys on the good will of the producer of 
branded and trade-marked merchandise by discouraging other dealers to stock 
such items, but himself discourages his own sales of such items because he cannot 
jong continue to take losses. Such price-cutters deprive the manufacturer of his 
property and converts it to his own temporary advantage without impunity. 

Although the number of unrestrained price cutters of trade-marked products is 
very small, the presence of even a single such price cutter in a market has a de- 
moralizing effect on the entire price structure. If one retailer starts to cut prices 
others unwillingly must follow. 

Unrestrained price cutting is not deemed to be a legitimate expression of true 
competition and should in fact be included in the category of unfair and deceptive 
practices. Predatory price juggling is not based upon bona fide economies of 
operation and cannot, therefore, be justified in terms of efficient operation. The 
real motive behind price-juggling is to lure customers away from competitors 
through deception in the hope of selling such customers other items on which a 
substantial profit can be made, large enough to cover costs of operation and pay 
for the losses taken on the cut-price articles. 


VI. APPENDIX 


DATA ON STATE FAIR TRADE ACTS WITH STATE COURT COMMENTS IN SUPPORT 
THEREOF 


Prepared by Herman 8. Waller of Waller & Waller, general counsel for the National 
Association of Retail Druggists 


Alabama: Enacted February 17, 1939. 

Arizona: Enacted February 23, 1937. 

Arkansas: Enacted June 9, 1937. 

California: Enacted August 1931,; amended August 21, 1933; August 27, 1937; 
and again in September 13, 1941. Upheld by State supreme court in 1936 in 
Maz Factor Co. v. Kunsman. Confirmed by United States Supreme Court in 
1936, in Seagram v. Old Dearborn Dist. Co. (299 U.S. 183). 

After a lengthy hearing on the bill, participated by representatives of various 
trade groups, the bill was voted out by the committee with ‘do pass’ reecommenda- 
tions and passed the assembly without a dissenting vote. 

The Supreme Court of California, sustaining its Fair Trade Act, in reply to the 
allegation that it is a price-fixing act, said, Mar Factor Co. v. Kunsman (1936) (55 
P 2d 177 at 185): 

“The next major factor that must be emphasized is that the statute here 
involved is not solely a price-fixing or regulating statute. It is true that the 
statute permits the producer to fix by contracts with his distributor, and the 
latter by contracts with retailers, the minimum resale price of the product, and 
that by section 1% of the act the minimum price so fixed is made binding on all 
retailers who have knowledge of the contracts, and in this sense it is a price- 
regulating statute. However, to regulate prices as such was not the main pur- 
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pose of the statute. The statute only applies to certain articles sold under the 
trade name or brand or trade-mark or brand or trade-mark of the producer. 
As to such articles, the producer or manufacturer, through advertising or other 
means, has built up a good will in connection with the articles, which good will 
is a species of property entitled to protection. When the retailer sells such an 
article to a customer, the article is not sold solely on the reputation of the retailer, 
but partially, at least, on the reputation built up by the owner of the trade- 
mark, brand or trade name. Moreover, section 1% comes into operation only 
when the manufacturer or producer has entered into contracts fixing the resale 
price. The statute, as its title indicates, by preventing price cutting, is aimed 
at protecting these valuable property and contract rights of the manufacturer 
or producer—rights just as valuable and just as much entitled to protection as 
the right of the retailer, who is attempting, by exercising his claimed right of 
freedom of action, to injure the property and contract rights of the manufacturer 
or producer. The statute, in other words, does not merely prohibit price cutting 
in an attempt to protect the validly acquired rights of others. The common 
law, Without statutory authorization, long recognized that unjustifiable inter- 
ference with contract rights of others constituted a tort. The statute here 
involved, in a large measure, merely extends that common-law doctrine to the 
transactions enumerated in the statute.” 

Colorado: Enacted March 13, 1987. After a hearing by a committee, the bill 
passed in the house by a vote of 55 in favor and 1 against. In the senate the 
vote was 27 for and 2 against it. 

In Fisher, Inc. v. Canfield (Colorado Dist. Court, 1941) the constitutionality 
of the act was upheld. In this respect the court stated that the wisdom of fair- 
trade legislation had been demonstrated, and that it was beneficial to the public 
if properly adminjstered. 

See also, U. S. v. Colorado Wholesale Wine and Liquor Dealers Assn. (DC Colo. 
1942) (47 Fed. Supp. 160; 324 U. 8. 293). 

Connecticut: Enacted July 1, 1937, after a lengthy public hearing with a vote 
of 146 for to 91 against. 

The constitutionality of the act was sustained by Dorothy Gray Ltd., Inc., v. 
Johnson Wholesale Perfume Co. (De. Conn. 1941) (45 F. Supp. 744). 

In Broff v. Silver Liquor Stores, Inc. (Conn. Superior Court 1937; 25 Conn. Law 
Jour. 204, 5 Conn. Supp. 288), the court said: ‘‘That the assembly may constitu- 
tionally enact this type of legislation is a settled question.” Citing Old Dearborn 
Distributing Co. v. Seagram Distillers Corp. (1936) (299 U.S. 183). 

In Burroughs Welicome & Co. v. Johnson Wholesale Perfume Co. (1942) (128 
Conn. 597), the Connecticut Supreme Court said: 

‘There is no merit in the defendents further claim that the statute is unconstitu- 
tional as applied in such a case as this because it enables one seller of the goods to 
fix the price at which another may sell them. It is the producer who fixes the 
minimum price, not a person who purchases from him and then sells to another.” 

To substantiate its position in sustaining the State’s Fair Trade Act, the 
plaintiffs in its brief cites Carroll v. Schwartz (127 Conn. 126 (1940)) in which case 
the same court said: 

“It is possible, unless restrained by law, for a powerful Merchandiser with large 
resources, to continue to sell at a loss in a community and thereby drive weaker 
competitors out of the market, monopoly and mulct the public. It is not the 
concern of the courts to pass upon the economic advantages or disadvantages of 
particular acts of legislation. Such matters are for the legislature to determine. 
They come within the purview of the State’s police power. The only function 
of the court is to determine whether the object of the legislature enactment is 
within the power of the legislature and if so, whether the statute bears a reason- 
able and substantial relation with the object sought to be accomplished. If the 
answer is in the affirmative, the requirement of due process is met.”’ 

Delaware: Enacted April 22, 1941, upheld in 1948 in the case of National 
Pressure Cooker Company v. Klein (57A 2d 356). 

Florida: Enacted June 5, 1937, amended May 30, 1939, invalidated in 1939 in 
Bristol-Myers v. Webb (187 Fla. 508), reenacted in 1949 after extensive public 
hearings. The vote in the House 62 to 28 in favor; in the Senate the vote was 
unanimous, 

Georgia: Enacted March 4, 1937. 

Idaho: Enacted May 5, 1937. 

Illinois: Enacted July 8, 1935, upheld by the State’s supreme Court in 1936 
and confirmed by the United States Supreme Court in Seagram v. Old Dearborn 
Dist. Co. (299 U.S. 183) in 1936. 
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The Illinois Supreme Court in upholding the constitutionality of its Fair Trade 
Act, in Seagram Distillers v. Old Dearborn Distributing Co. (1936) (363 Ill. 610; 
2 N. E. 2d 910), speaking through Justice Wilson said: 

“It is wholly immaterial whether the individual members of this Court agree 
with the economic and social philosophy upon which the Fair Trade Act is estab- 
lished, and no duty rests upon us to pass upon the wisdom of the economic public 
policy which it declares. That function is wholly legislative. It is not a judicial 
function to lecture either the public or business. Neither is it within the province 
of the Court to philosophize concerning economic conditions. In passing, how- 
ever, we cannot help but note that many of the present legislative enactments, 
such as the Fair Trade Acts of New York, California, and Illinois, are resultants 
brought about because of the failure of the public, and particularly the business 
public, to observe these ethical principles which lie at the very foundation of fair 
dealing and business honesty. The shady efforts made by some to obtain an 
unfair advantage over others are not compatible with good citizenship nor in 
keeping with the best traditions of the law merchant as known as the common law. 
If public opinion cannot check these practices, then business can expect legisla- 
tures to attempt to remedy them.” 

Indiana: Enacted June 7, 1937. 

Iowa: Enacted July 4, 1933, by a vote in the senate of 103 for and 5 against, 
and upheld by the State supreme court in Barron Motor, Inc. v. Mays Drug 
Stores, Inc. (1940) (291 N. W. 152); and Jowa Pharmaceutical Assn. et al. v. Mays 
Drug Stores, Inc. (1940) (294 N. W. 756). 

Kansas: Enacted March 4, 1937. Of further particular interest in this respect, 
Senator Skorgard stated that, ‘‘Both the Democratic and Republican platforms 
carried planks covering the principle involved in fair trade.’ 

Kentucky: Enacted April 16, 1937. 

Louisiana: Enacted July 28, 1936, upheld in various State and Federal cases 
cited as follows: 1942, International Celucotton v. Krauss (200 La. 959), in 1943, 
Bristol-Myers v. Krauss, and Mennen Co. v. Krauss (134 F. 2d 348, and 37 F. 
Supp. 161); in 1944, Pepsodent Company v. Krauss (56 F. Supp. 922). 

Maine: Enacted July 23, 1937, amended July 20, 1939. 

Maryland: Enacted June 1, 1935, amended June 1, 1937. The vote on the 
1935 bill in the senate was 22 to 4 in favor. On the 1937 amendment to the bill, 
the vote was unanimously in favor in both houses. 

The constitutionality of the Fair Trade Act was sustained in Goldsmith v. Mead 
Johnson & Co. (Md. Ct. of App. 1939) (7 A. (2d) 176), in which case the Court 
held that the authorization of price fixing neither constitutes a deprivation of 
property without due process nor is an unlawful delegation of legislative power, 
and that its purposes do not further monopolistic practices. 

Other cases construing the Maryland Fair Trade Act are: 


Butzer Bros. Co. v. Remington Putnam Book Co. (1945) (184 Md. 327; 40 A. (2d) 
823). 

Daniel Longbran Co. v. Lord Baltimore Candy & Tobacco Co. (1940) (178 Md. 41; 
12 A (2d) 201). 

Schill v. Remington Putnam Book Co. (1941-43) (179 Md. 83; 182 Md. 159). 


Massachusetts: Enacted August 26, 1937, amended August 16, 1939, and 
September 24, 1939, upheld in 1940 in Hastman Kodak v. E. M. F. Electric Supply 
Company (1940) (36 F. Supp. 111), in John Gilbert Co. v. Fauci (1940) (309 Mass. 
272), in Elizabeth Arden Corp. v. Johnson Wholesale Perfume Co., Inc. (Mass. 
Superior Court, 1941). 

Michigan: Enacted October 29, 1937, by a unanimous vote in the House of 
Representatives and the Senate. 

The constitutionality of the act was upheld in Weco Products Co. v. Sam’s Cut 
Rate, Inc. (Mich. 1941) (295 N. W. 611); Miles Laboratories, Inc. v. Simon et al 
(DS. Mich. 1940) (33 F. Supp. 962); and People v. Victor (1939) (287 Mich. 506, 
283 N. W. 666). 

Minnesota: Enacted March 30, 1937, upheld in 1939 in James Heddon’s Sons 
v. Callender (28 F. Supp. 643; 29 F. Supp. 579). 

Mississippi: Enacted April 7, 1938. 

Montana: Enacted February 23, 1937. 

Nebraska: Enacted April 23, 1937. 

Nevada: Enacted March 8, 1937. 

New Hampshire: Enacted August 10, 1937. 

New Jersey: Enacted March 12, 1935, amended December 20, 1937, and 
May 14, 1938. 
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The constitutionality of the New Jersey Fair Trade Act was sustained in 
Johnson & Johnson v. Weisshard Bros. (N. J. 1937) (191 Atl. 873) reversing the 
decision of the chancery court (1936) (184 Atl, 783); in which case the New Jersey 
court said: 

“The court of chancery held the act unconstitutional but this was before the 
unanimous decision of the Supreme Court of the United States holding the 
[llinois statute constitutional. Old Dearborn Distributing Co. v. Seagram-Distillers 
Corp., McNeil v. Joseph Triner Corporation (57 Sup. Ct. 139). A reading of that 
decision is a complete answer to every argument advanced against the statute. 
Nor do we perceive how the requirements of our statute affect interstate commerce. 
It is a mere direction to a resident merchant that he must not resell trade-marked 
or branded articles at less than the price fixed by the producer or owner of such 
marked commodities. If the merchant would profit by the good will built up 
by the owner or producer he must comply with the requirements of the legisla- 
ture. He may remove the mark or brand and sell the goods he owns at his own 
price. But he may not utilize the good will of another without complying with 
the statute which brands as unfair the sale of identified goods at less than the 
price fixed by the ‘producer’.”’ 

Other cases upholding various provisions of the New Jersey Fair Trade Act are: 
Frank Fischer Mdsing Co. v. Ritz Drug Co. ((N. J. Chancery Ct. 1941) 19 Atl. (2) 

454) 

Bazen v. Silver Red Stores, Inc. ((N. J. Ct. of Errors and Appeals, 1941) 22 Atl. 237) 

Schenley Products Corp. v. Franklin Stores Co. ((N. J. 1988) 124 N. J. Eq. 100) 

Houbigant Sales Corp. v. Woods Cut Rate Stores ((N. J. 1937) 123 N. J. Eq. 40) 

Revlon Nail Enamel Corp. v. Charmley Drug Shop ((N. J. 1938) 123 N. J. Eq. 301) 

Magazine Repeating Razor Co. v. Weissbard ((N. J. 1939) 125 N. J. Eq. 593) 

Bornstein Phcy. v. Charline’s Cut Rate ((N. J. 1940) 126 N. J. Eq. 560). In which 
case the court said: 

“The rights of the retailer arise from the statute and being nonderitive remain 
unaffected. While the defense asserted here might be available in a suit brought 
by a manufacturer who arbitrarily refused to sell the defendant, it cannot be raised 
against this complainant. The statute has given him a remedy which this court 
will enforce.” 

Bristol Myers Co. v. Bamberger & Co. ((N. J. 1937) 122 N. J. Eq. 359) 
Burroughs Welcome & Co, v. Weissbard ((N. J. Chancery 1941) Affirmed by N. J. 

Supreme Ct. 

Calvert Distilling Co. v. Gold’s Drug Store ((N. J. 1938) 123 N. J. Eq. 458) 
And many other cases. 

New Mexico: Enacted March 2, 1937. 

New York: Enacted May 17, 1935, amended February 10, 1938, March 19, 
1940, and April 13, 1940. 

Statement of Herbert H. Lehman, Governor of New York, when he signed New 
York’s State fair trade act: 

The purpose of this bill, as expressed in its title, is to protect trade-mark owners, 
distributors, and the geyeral public against injurious and uneconomic practices 
in the distribution of articles of standard quality under a trade-mark brand or 
name. 

‘‘More specifically, the bill authorizes a manufacturer or producer of a com- 
modity which bears his trade-mark, brand, or name and which is sold in fair and 
open competition with commodities of the same general class produced by others, 
to make a contract that the retailer will not sell such a commodity except at the 
price stipulated by the manufacturer or producer. Willfully and knowingly 
advertising, offering for sale, or selling any such commodity at less than the price 
stipulated in such a contract is considered unfair competition and is made action- 
able in a civil suit at the instance of any person who has been actually damaged. 
The bill does not permit prosecution under the penal law. 

“The bill is in no sense a general price-fixing act. Under no condition does it 
authorize a contract or agreement between manufacturers and producers or 
between wholesalers or between retailers as to the sale or resale prices of any 
commodity. Nor does the bill prevent the resale of a commodity at any price 
where one is closing out his stock of goods, for the purpose of discontinuing that 
line, or where the goods have been damaged or have deteriorated in quality and 
proper notice has been given to the public. 

‘In the first place, it is important to note that this bill applies only to com- 
modities which are in fair and open competition with commodities of the same 
general class produced by others. If this essential factor is not applicable to a 
certain commodity then the bill has no force or effect whatsoever with respect to it. 
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‘Also of great importance is the fact that the bill is merely permissive; it 
authorizes a manufacturer or producer to enter into contracts for the maintenance 
of his price, but it does not compel him to do so. The existence of this free choice 
and of this flexibility will preserve in full vigor the natural forces of competitive 
enterprise. 

‘This bill in no way sanctions monopoly, monopoly prices, or combinations in 
restraint of free competition between commodities. This is true because the 
provisions of the bill are applicable only to a commodity which is in fair and open 
competition with commodities of the same general class produced by others. The 
prices of commodi-ies that are sold in fair and open competition with other com- 
modities of the same general class will always be subject to control by the powerful 
forces of competition. If amanufacturer markets his products at a price which the 
consumer deems too high, the consumer will naturally purchase a commodity of 
the same type produced by another manufacturer who is willing and able to market 
at a lower price. 

“The maintenance of the resale price of commodities that are in open competi- 
tion is not novel. We have in our present economic life many instances of it; 
for example, automobiles, gasoline, newspapers, magazines, electrical products. 

“Tt seems to me to be sound economy to devise a method whereby a manu- 
facturer or producer may protect himself against undue slashing of the price of 
his product with consequent destruction of the value of his trade-mark and good 
will and the unnecessary loss to others. 

““Moreover, I believe this will protect the small independent merchants, re- 
tailers, and business. It should offer some protection against devastating cut- 
price practices such as the ruthless method of loss-leader selling. The bill will 
also serve to discourage falsification and adulteration of commodities. 

“The bill before me may not be perfect in its provisions. If enacted into law, 
it will undoubtedly have to be clarified and modified by amendment as we gather 
experience in its application. In all probability it will not bring about all the 
good results claimed by its proponents. 

“The bill follows word for word an act recently signed in the State of New 
Jersey and is substantially the same as an act approved by the Governor of Wis- 
consin a few weeks ago. California and Oregon already have laws of this type 
The Legislatures of Maryland, Washington, and Iowa have just passed like bills. 

“After considerable study and consideration of this bill, I believe it to be in the 
general public interest thet it be placed on our statute books. The bill is ap- 
proved.”’ 

The New York Fair Trade Act wes held constitutional in Bourjois Sales Corp. 
v. Dorfman ((1936) 273 N. Y. 167). 

In Cooper and Cooper v. Augert, a New York Supreme Court of Kings County in 
1936, oeid thet the legislature acted within its constitutional powers when it 
pessed the Fair Trade Act. The statute in no sense authorizes price fixing in any 
industry. 

In New York many cases were tried which resulted in the construction and inter- 
pretation of various phases and provosions of the State’s Fair Trade Act. 

The most significant of the New York cases is the supr-me court decision which 
discusses the fair-trade philosophy and its application in the case of Port Chesier 
Wine & Liquor Shop, Inc. v. Miller Bros. ((1939) 281 N. W. 101). 

Construing the right of one retailer to sue another when he violates the provi- 
sions of the State Fair Trade Act, the court in part said: 

“However, it is not necessary to hold that the use of the word ‘distributor’ is 
determinative of the legislative purpose to protect other than owners of trade- 
marks, brands, or names, and the publie, because in section 2 of the statute, 
which is the vital one for us to consider, it is expressly provided that price cutting 
‘is unfair competition and is actionable at the suit of any person damaged thereby.’ 

“To interpret section 2, despite its clarity, so as to limit the maintenance of 
an action to enforce rights thereunder to the producer or wholesale vendor and 
to exclude the vendee or retailer from the right so to do would be in disregard of 
its all-inclusive language and render the stattue of less efficacy in furthering the 
plain legislative purpose of preventing price-cutting pfactices with relation to 
identified commodities which have been made the subject of a vertical price-fixing 
arrangement pursuant to the statute. 

“The one who to a greater degree bears the brunt or burden as a consequence 
of price cutting by a retailer is the competing retailer who is observing his contract- 
ual obligations. Such a retailer suffers proportionately to a greater extent than 
does the producer. After all, even the price cutter must directly or indirectly 
get his goods to sell on the price-cutting basis from the producer, while the retailer 
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who observes his contractual obligations is deprived of his sales and his good 
repute in the neighborhood and is damaged as a consequence of the price-cutting 
acts of his competitors. 

“But it is said that such retailer has no property interest in the trade name, 
or mark, of the article sold, and that it was because the producer or vendor had 
such @ property interest that the validity of the statute was sustained by the 
United States Supreme Court in Old Dearborn v. Seagram (299 U.S., p. 183, 193), 
in which case Justice Sutherland in part said: ‘The primary aim of the law (Fair 
Trade Act) is to protect the property—namely the good will—of the producer, 
which he still owns. The price restriction is adopted as an appropria to means 
to that perfectly legitimate end and not as an end in itself.’ 

“Aecordingly, when a competitor sells a specified branded article in violation 
of the retailer’s limited property right in the good will acquired by contract, the 
injury Or damage falls directly upon the retailers with greater proportionete 
force than upon the producer who has shared with the retailer by contract the 
property right in the good will. There is no compelling reason why the devolu- 
tion by contract of a limited share in the property right should not be recognized. 
Certainly, solicitude for the one who by this statute is founded as a wrongdoer 
does not qualify as a reason. 

“In interpreting a statute, it is the duty of courts to effectuate and not frustrate 
legislative purpose. Just as that purpose should not be nullified, except in obedi- 
ence to the stern compulsion of a constitutional mandate or provision, so likewise 
that legislative purpose should not be fettered, hobbled, or rendered less efficacious 
by judicial interpretation where the legislature has expressed its purpose with 
reasonable certainty.’’ 

North Carolina: Enacted March 22, 1937, after extensive hearing by the house 
and senate, which committees in both instances, unanimously voted its passage. 

The North Carolina Fair Trade Act was upheld as a constitutional exercise of 
the legislative power in Eli Lilly & Co. v. L. S. Saunders (N. C. 1939) 4S. E. (2) 
528), in which case the North Carolina Supreme Court after quoting a long list 
of decided cases on fair trade, said: 

“Courts were quick to realize that the enactment of Fair Trade Acts rendered 
obsolete the reasoning of many of the prior decisions. Formerly, in the absence 
of legislative determination, most courts had pronounced such trade agreements 
contrary to publie policy. But, under the Fair Trade Acts, the public policy of 
such agreements received express approval from the legislature. No longer were 
the courts compelled to face the difficult task of determining public policy. The 
task of the courts became the relatively simple one of deciding whether legislatures 
have power to validate resale price maintenance contracts.’’ 

In this respect the court quoting a statement from Toulmin, Trade Agreements 
and the Anti-Trust Law (1937) which follows: 

“There is nothing immoral in resale price maintenance. It is one of those 
policies that happen to be arbitrarily prohibited by the Government. The whole 
foundation of trade is in maintaining stabilized prices. While it may be to the 
temporary advantage of a department store to increase its own sales of unbranded 
merchandise by using trade-marked merchandise as a leader at a cut price, vet 
the ultimate repercussions on commerce are of the most serious character. This 
has resulted in grave injury to the development of trade-marked merchandise 
upon which the country’s commercial scheme of doing business has been largely 
founded. 

‘Trade-mark merchandising means merchandise that is extensively advertised, 
and, being extensively advertised, must live up to high quality. There must be 
quantity production to support the expenditure of advertising with a correspond- 
ingly relatively low, but stabilized, price. This gives labor steady and gainful 
employment, results in large purchasing power, and places the stamp of identi- 
fication of the trade-mark of the manufacturer on the goods, with the resulting 
requirements of integrity of production and honor in selling for public protection. 
To permit for ultimate distribution of such merchandise to wreck the entire 
foundation of this business structure is a short-sighted policy that should be 
condemned and prohibited in the strongest terms.” 

Continue by saying further: 

‘In our opening analysis we stress the fact that the producer and seller of a 
branded commodity along with the commodity itself, transfers the use of the 
good will, which use is made effectual by the use of the distinguishing brand or 
trade-mark. The quantity of the commodity corporeally passed by the sale is 
always a relatively unimportant item, but the entire good will of the producer’s 
business, with all of its force and effectiveness, is put behind the product in the 
hands of the retailer for use in inducing consumer purchase; and, conversely, the 
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entire good will may be appropriated and prostituted by the cut-rate dealer who 
uses it, not to promote the sale of the branded commodity, but to increase his sale 
in other commodities. In either case, the entire good will is involved, and in a 
very real, if not technical sense, subject to a servitude. On this principle there is 
no sound reason why, under favoring legislation, the parties should not be per- 
mitted to bargain with reference to the conditions upon which this servitude may 
be imposed, and none why this may not take the form of an agreement as to the 
resale price, the maintenance of which is to their fair mutual advantage. 

“We have nothing to do with the expediency of an economic experiment. Dis- 
cussions of this subject, on which thousands of articles have been written and 
hundreds of arguments made, has left the law-making bodies and most of the 
courts convinced that there is a field here in which the protection of a private 
right and the promotion of the public welfare are not in irreconcilable conflict. 
The statute represents an attempt of the general assembly to harmonize and apply 
these principles. In our opinion the provisions of the Constitution called to our 
attention do not defeat that legislative power. The propriety of its exercise is 
within the legislative discretion. 

“We conclude, that the statute under review is a constitutional and valid 
expression of the legislative will and as such must be enforced.” 

North Dakota: Enacted July 1, 1937. 

Ohio: Enacted July 8, 1936, after extensive hearings by both houses. The vote 
in the house was 90 for and 12 against. In the senate the vote for the bill was 
unanimous. 

The constitutionality of the Ohio Fair Trade Act was upheld in Rayess vy. 
Lane Drug Co. (Ohio App. Ct. 1940) ; affirmed by the Ohio Supreme Court (1941), 
138 O. 8. 401. 

Oklahoma: Enacted August 9, 1937, after extensive hearings lasting many days. 
The vote in the senate, 34 for and 10 against. In the house the vote was more 
decisive, 79 for and 19 against. 

In view of the opposition to the Oklahoma Fair Trade Act, by the metropolitan 
press, the Honorable E. W. Marland, then Governor of Oklahoma, ordered his 
legal adviser, Judge T. B. Lundford, to make an extensive study of the effects of 
the measure, and who recommended its passage. 

Oregon: Enacted June 7, 1933, amended June 12, 1935, and June 7, 1937. The 
bill passed the house by a vote of 43 for and 14 against and in the senate by a vote 
of 27 for and 3 against, which was vetoed by Goy. Julius Meir, who was then 
president and principal stockholder of the Meir & Frank Department Store, 
Portland, Oreg. The bill was, nevertheless, passed over the governor’s veto by a 
vote of 35 for and 17 against in the senate, 

The constitutionality of the Oregon Fair Trade Act was sustained and its 
violations enjoined in: 


Prophylactic Brush Co. v. Vidgoff (Oregon Circuit Court 1939) 
Borden Co. v. Schroder ((1947) 185 P (2) 581) 
Pennsylvania: Enacted June 5, 1935. The act was held constitutional and 
various phases construed in the following cases: 
Bristol-Myers Co. v. Lit Bros., Inc. ((1939) 336 Pa. 81) 
Jacob Broxmeyer v. Nathan Polikoff ((1940) 39 D & C 224) 
Lentheric, Inc. v. F. W. Woolworth Co. ((1940) 338 Pa. 523. 35 D & C 572) 
Philadelphia Retail Jewelers Association et al. v. L. C. Meyers Co., Inc. ((1941) 
40 D & C 54) 
Schwartz et al v. Laundry & Linen Supply Drivers Union, Local 167, et al 
Shyrock v. Association of United Fraternal Buyers, Inc. ((1939) 36 Pa. 8S. Ct. 428) 
Trilling et al v. Sugarman ((1940) 39 D & C 129) 
Welch Grape Juice Co. v. Frankfort Grocery Co. ((1939) 36 D & C 653) 


Rhode Island: Enacted March 5, 1936, amended April 22, 1938 and April 7, 
1940. 

South Carolina: Enacted April 23, 1937. The constitutionality of the act was 
upheld in Miles Laboratories, Inc. v. Seignious Sr. ((1939) D. C. 8S. C. 30 F, Supp. 
549). In which case, among other things, the court said: 

“The South Carolina Fair Trade Act is an extension by State legislation of the 
protection given by Federal legislation to owners of patetts and trade-marks. 
With the wisdom of this policy, this court is not concerned; it is a legislative ques- 
tion. To the legality of the statute carrying this policy into effect, and the meth- 
ods of enforcement thereof, this court now addresses itself. 

“The attack under the due-process clause has been abandoned by the defendant. 
The original contention was that there was a violation of this clause because the 








RESALE PRICE FIXING 251 


statute made the contracts signed by the plaintiff with third parties applicable to 
the defendant who had not signed any such contract. Clearly this was an er- 
roneous assumption, because it is not under the contracts that the plaintiff asserts 
the right to protect its products from price cutting, but it is under the statute. It 
is seeking to enforce a statutory right. The contracts made with the third parties 
merely establish &® minimum price, and no other term of such 2 contract is ap- 
plicable to a person who has not signed it. The minimum price so established is 
applicable to all persons whom the statute, in its State-wide application, can 
reach. The statute merely restrains all persons from making sales of a character 
that the legislature considers contrary to public policy; and sales of many kinds 
are subject to legislative control; narcotics, lottery tickets, food products, alcohol, 
wild game, ete. There is no constitutional right to sell to the publie free of legis- 
lative control. Clearly there is no violation of the due-process clause. 

“The constitutional section drawn into question here has been construed in a 
lerge number of cases. These ceses are quite uniform to the effect that the object 
of the constitutional provision is to prevent deception of the public and that, if 
the general subject of the legislation is expressed in the title, the details, the means, 
the methods, or the instrumentalities by which the object is to be attained need 
not be indicated, provided all germane to the general subject of the legislation. 

“In argument it has been urged that this court shall underteke to say that fair- 
trade contracts are against the public welfare, and, therefore, that it was the duty 
of the legislature to enact laws preventing them; but this the court will not under- 
take to do, as it is the legislative, and not a judicial, function to determine what 
contracts are, and what are not against the public welfare. The court does con- 
strue the plaintiffs fair-trade contract to be in accotd with the Fair Trade Act. 
The legislature by enacting the statute has announced that it considers contracts 
made in accord with it to be pro bono publico. The court, does not undertake to 
pass on the wisdom of the legislature in enacting the statute. 

“The wisdom of this policy is a matter for the legislature, and not for the court, 
and the legislature has snoken. As to the logic of the policy, the court finds 
nothing illogical in it. The statute in question is not violative of the South 
Carolina Constitution.’’ 

Otber decisions construing various phases of the Fair Trade Act were decided 
in the following ceses: 


Calvert Distilling Co. v. Brandon ((1938) 24 F. Supp. 857). 
Caron Corporation v. Wolf Drug Co. ((1941) 40 F. Supp. 103). 


South Dakota: Enacted June 3, 1937, and amended July 1, 19389, and passed 
in the Senate, after a public hearing, by a unanimous vote and in the house by a 


vote of 92 for and 3 against. 

The constitutionalitv of the act was upheld by the South Dakota Supreme 
Court in the case of Miles Laboratories v. Owl Drug Co. ((1940) 67 8S. D. 523; 295 
N. W. 292).. 

Tennessee: Enacted February 16, 1937, upheld in 1938 in Rust v. Guggs (172 
Tenn. 586); in 1939 Acme Distributing v. Thoni (23 Fn. A 6388). 

Utah: Enacted May 11, 1937, by a vote of 70 for and 14 against in the house, 
and by a vote of 26 for and | against in the senate. 

The constitutionality of the Utah Fair Trade Act was upheld and various 
phases thereof considered in Burt v. Woolsulate, Inc. ((1944) 106 Utah 156; 146 
P (2) 203). 

Virginia: Enacted June 18, 1936, amended June 21, 1988, and June 28, 1940. 

Washington: Enacted March 25, 1936, amended June 11, 1937, by a vote of 
36 for and 5 against in the senate and 81 for and 3 against in the house. 

The constitutionality of the act was upheld in Sears etc. v. Western Thrift 
Stores of Olympia, Inc. ((Wash. 1941) 116 PAC (2) 756). 

West Virginia: Enacted May 28, 1937. After a thorough discussion, the bill 
passed by a vote of 70 for and 14 against in the house and by a vote of 26 for 
and | against in the senate. 

Wisconsin: Enacted May 1935, amended September 19, 1935, and unani- 
mously passed both committees of the house and senate after long deliberations. 

The constitutionality of the Wisconsin Fair Trade Act was upheld by its 
supreme court in Weco Products Co. v. Reed Drug Co. ((1937) 225 Wis. 474). 

Other phases of the act were interpreted and upheld in Schuster & Co. Ine 
v. Steffes ((1941) 257 Wis. 41); and State-Exrel Ford Hopkins v. Mauer. etc. of 
Watertown, ((1937) 226 Wis. 215-225). 

Wyoming: Enacted May 1. 1937. 
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SENATE REPORT NO. IIII, SEVENTY-FOURTH CONGRESS, SECOND SESSION 


The Committee on the Judiciary, having had under consideration the bill 
(S. 3822) to amend the act entitled ‘‘An act to protect trade and commerce against 
unlawful restraints and monopolies,” ssiwovel July 2, 1890, report the same back 
with the recommendation that the bill do pass. 

In 1933 a law was enacted by the State of California authorizing a manufac- 
turer or producer of a commodity which bears his trade-mark, brand, or name, 
and which is sold in free and open competition with commodities of the same 
general class produced by others, to make a contract that the purchaser will 
not resell such commodity except at the price stipulated by the manufacturer 
or producer. 

The purpose of the California Act, as expressed in its title, was to protect 
trade-mark owners, distributors, and the general public, against injurious and 
uneconomic practices in the distribution of articles of standard quality under a 
trade-mark, brand, or name, and the particular practice against which it was 
directed was the so-called loss-leader selling. 

Since the passage of the California act similar legislation has been enacted in 
12 other States, namely, New York, Illinois, Pennsylvania, New Jersey, Oregon, 
Washington, Wisconsin, lowa, Maryland, Ohio, Virginia, and Rhode Island (the 
last three since the introduction of the proppsed bill). 

In still other States contracts stipulating minimum resale prices are valid at 
common law. 

In the States where such contracts are lawful it has been found that loss-leader 
selling of identified merchandise sold under competitive conditions Operates as a 
fraud on the consumer, destroys the producers good will in his trade-mark, and is 
used by the large merchant to eliminate his small independent competitor. 

In recommending the passage of 8S. 3822 the committee, while fully recognizing 
the evils of loss-leader selling, is not required to determine the effectiveness of the 
device adopted by the States to eliminate the same. 

It is sufficient that this type of selling unquestionably has had a disastrous 
effect upon the small independent retailer, thereby tending to create monopoly, 
and that a large number of States have found that its evil effects can be mitigated, 
if not eliminated, by legalizing contracts stipulating minimum resale prices. 

The Congress is not called upon to pass upon the effectiveness of the remedy, 
but it should not put obstacles in the way of efforts of the individual States to 
make the remedy effective. 

Though there is no specifie adjudication on the subject, it is believed that 
contracts stipulating minimum resale prices, even when they are made or are to 
be performed in a State where such contracts are lawful, may violate the Sherman 
Act whenever the goods sold under the contract move in interstate commerce. 

Consequently, many manufacturers not domicilied in the State of the vendee 
are unwilling to run the risk of violating the Federal law, and the effectiveness of 
the State fair trade laws is thereby seriously impaired. 

S. 3822 removes the doubt as to the applicability of the Sherman Act by ex- 
pressly legalizing such contracts where legal under the laws of the State where 
made or where they are to be performed. 

Moreover, the proposed bill declares such contracts shall not be an unfair 
method of competition under the Federal Trade Commission law. 

The language of the bill, in describing the class of commodities to which it is 
applicable, follows closely the language of the State acts, and the scope of the bill 
is therefore carefully limited to commodities “in free and open competition with 
commodities of the same general class produced by others.” 

The State acts are in no sense general price-fixing acts. They merely authorize 
a manufacturer or producer to enter into contracts for the maintenance of his 
price, but they do not compel him to do so. In other words, they are merely 
] ¢rmissive. 

‘They do not authorize horizontal contracts that is to say, contracts or agree- 
tasnts between manufacturers, between producers, or between wholesalers, or 
tetween retailers as to the sale or resale price of any commodity. 

They apply only to commodities which are in free and open competition with 
acramodities of the same general class produced by others, and they therefore do 
zat in any sense restrain trade or competition. In fact, they legalize a device 
which is intended to increase competition and prevent monopoly. 

But most important, from the standpoint of the Congress, the proposed bill 
merely permits the individual States to function, without Federal restraint, within 
their proper sphere, and does not commit the Congress to a national policy on 
the subject matter of the State laws. 
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In other words the bill does no more than to remove Federal obstacles to the 
enforcement of contracts which the States themselves have declared lawful. 


THE MILLER-TYDINGS AMENDMENT TO THE SHERMAN ACT 


Title VII I—Amendment to the antitrust laws 


Section | of the act entitled ‘‘an act to protect trade and commerce against 
unlawful restraints and monopolies, approved July 2, 1890, is amended to read as 
follows: 

“Section 1. Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal: Provided, That nothing herein 
contained shall render illegal, contracts or agreements prescribing minimum 
prices for the resale of a commodity which bears, or the label or container of 
which bears, the trade-mark, brand, or name of the producer or distributor of 
such commodity and which is in free and open competition with commodities of 
the same general class produced or distributed by others, when contracts or agree- 
ments of that description are lawful as applied to intrastate transactions, under any 
statute, law, or public policy now or hereinafter in effect in any State, Territory, 
or the District of Columbia in which such resale is to be made, or to which the 
commodity is to be transported for such resale, and the making of such contracts 
or agreements shall not be an unfair method of competition under section 5, as 
amended and supplemented, of the act entitled ‘An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,’ approved 
September 26, 1914; Provided further, That the preceding proviso shall not make 
lawful any contract or agreement providing for the establishment or maintenance 
of minimum resale prices on any commodity herein involved, between manu- 
facturers, or between producers, or between wholesalers, or between brokers, or 
between factors, or between retailers, or between persons, firms, or corporations 
in competition with each other. Every person who shall make any contract or 
engage in any combination or conspiracy hereby declared to be illegal shall be 
deemed guilty of a misdemeanor, and, on conviction therecf, shall be punished 
by fine not exceeding $5,000, or by imprisonment not exceeding | year, or by both 
said punishments, in the discretion of the court.” 

Approved, August 17, 1937. 


TYPICAL FAIR TRADE ACT (ILLINOIS) 


An act to protect trade-mark owners, distributors, and the public against in- 
jurious and uneconomic practices in the distribution of articles of standard 
quality under a trade-mark, brand, or name. 

Section 1. (Certain sale contracts declared lawful.) 

No contract relating to the sale or resale of a commodity which bears, or the 
label or content of which bears, the trade-mark, brand, o rname of the producer or 
owner of such commodity, and which is in fair and open competition with com- 
modities of the same general class produced by others shall be deemed in violation 
of any law of the State of Hlinois by reason of any of the foilowing provisions which 
may be contained in such contract: 

(1) That the buyer will not resell such commodity except at the price stipulated 
by the vendor. (Some States provide for resale at no ‘‘less than the minimum 
price established by the seller.’’) 

(2) That the producer or vendee of a commodity require upon the sale of such 
commodity to another, that such purchaser agree that he will not, in turn, resell 
except at the price stipulated by such producer or vendee. (Some States provide 
that only the owner of the trade-mark, or by a distributor specifically authorized 
by the owner may establish said price.) 

Such provisions in any contract shall be deemed to contain or imply conditions 
that such commodity may be resold without reference to such agreement in the 
following cases: 

(1) In elosing out the owner’s stock for the purpose of discontinuing deiivery 
of any such commodity; provided, however, that such stock is first offered to the 
manufacturer of such stock at the original invoice stock price. at least 10 days 
before such stock shall be offered for sale to the public. 

(2) When the goods are damaged or deteriorated in quality, and notice is given 
to the public thereof. 

(3) By any officer acting under the orders of any court. 


Sec. 2. (Sales below contract price.) 
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Wilfully and knowingly advertising, offering for sale, or selling any commodity 
at less than the price stipulated in any contract entered into pursuant to the pro- 
visions of section |! of this Act, whether the person so advertising, offering for sale, 
or selling is or is not a party to such contract, is unfair competition and is actionable 
at the suit of any person damaged thereby. 

Sec. 3. (Exceptions.) 

This act shall not apply to any contract or agreement between producers or 
between wholesalers or between retailers as to sale or resale prices. 

The provision of this act shall not apply to any contract or agreement relating 
to any commodity for library purposes which may be sold or offered for sale to 
the State of Illinois or to any of its administrative agencies or political subdivisions, 
or to any municipality, or to any free public library, endowed library, college, 
university, or school library in this State. (As amended June 25, 1941. New 
matters shown in italics.) 

Sec. 4. (Short titl.) 

This act may be known and cited as the ‘‘Fair Trade Act.” 


REPORT OF SENATE’S SELECT SMALL BUSINESS COMMITTEE 


The events of the past year in the field of fair trade have been of grave con- 
cern to your committee. In particular, the Schwegmann decision and the en- 
suing price wars were viewed as matters of tremendous import to small business. 
Had the price wars continued, they could have done incalculable harm to count- 
less small businesses. The memory of the early 1930’s and the great number of 
small, independent concerns that were then lost to the economy directly as a 
result of similar price wars is still fresh. The possibility is strong that the damage 
to fair trade wrought by the Schwegmann decision might well precipitate similar 
business failures should our economy suffer a sudden reversal. 

Business Week magazine summarized the situation in an article published in 
its June 16, 1951, issue. Noting the progress made by small retail merchants in 
the past decade and the factors contributing to that progress, Business Week said: 

‘‘Fair trade has also been another major prop for the small, independent mer- 
chant during the past decade. This has been particularly true in the drug and 
jewelry businesses. Under the fair-trade umbrella, the small merchant has been 
protected from price cutting and provided with a healthy mark-up.” 

The end of fair trade on a national scale now throws this advantage into reverse. 
How much it will hurt the small retailer remains to be seen. But it’s sure to 
leave its mark.” 

Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize the dan- 
gers inherent in loss-leader selling and cutthroat competition; that they will 
realize that such pradtices can result only in damaging the whole economy. It 
is not only the small independent merchant who suffers in a price war. The 
manufacturer and the consumer also suffer. And the leaders of price-cutting 
campaigns should realize that injury to other segments of the retail trade cannot 
benefit them. Gains realized from loss-leader selling are short-lived. The prac- 
tice is a vicious one and defeats itself. No merchant, no matter how large, can 
afford to continue loss-leader selling indefinitely. He must engage in other 
practices in order to recoup his losses. And such other practices of necessity 
require that he sell other merchandise at high profits. The consumer must sooner 
or later discover the fallacy of the loss-leader selling technique, and then the 
retailer loses the good will of his customers and their patronage. The good sense 
and recognition of their responsibilities should impel the overwhelming mass of 
the business community to the logic and wisdom of fair trade. 

Your committee intends to keep a close watch on fair trade during the coming 
months. 1t will scrutinize closely the efforts of the business community to police 
itself. It will also be vitally interested in the progress of pending legislation on 
fair trade. The advantages of fair trade are evident, and your committee will 
be awake to any opportunities in the legislative field that would renew the stability 
and security of small business. The Nation’s economic well-being depends to a 
large extent on the vitality of America’s small businesses. Threats of price wars 
must be eliminated if that vitality is to endure. 


CONCLUSIONS AND RECOMMENDATIONS OF HOUSE SELECT SMALL BUSINESS 
COMMITTEE 


The Select Committee on Small Business has studied carefully the arguments 
presented both by the advocates of fair trade and the opponents. It is impressed 
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by the complexity of the problem and by the weight of evidence on both sides of 
the issue. The committee is convinced that deceitful and misleading price cutting 
is not in the public interest and that small-business enterprises in particular need 
protection against loss-leader and similar unfair business practices. It believes 
that the States should retain jurisdiction over retail trade practices, and that 
Congress should make it possible to enforce fair-trade contracts in interstate 
commerce, 


H. R. 5767 (THE M’GUIRE BILL) 


Introduced by Congressman John A. McGuire; as approved and passed by the 
entire House Committee on Interstate and Foreign Commerce. 


A BILL To amend the Federal Trade Commission Act with respect to certain contracts and agreements 
which establish minimum or stipulated resale prices and which are extended by State law to persons who 
are not parties to such contracts and agreements, and for certain other purposes 


Be it enacted by the Senate and House of Representatives of the United States o} 
America in Congress assembled, That, it is the purpose of this Act to protect the 
rights of States under the United States Constitution to regulate their internal 
affairs and more particularly to enact statutes and laws, and to adopt policies 
which authorize contracts and agreements prescribing minimum or stipulated 
prices for the resale of commodities and to extend the minimum or stipulated 
prices prescribed by such contracts and agreements to persons who are not parties 
thereto. It is the further purpose of this Act to permit such statutes, laws, and 
public policies, to apply to commodities, contracts, agreements, and activities in or 
affecting interstate or foreign commerce. 

Sec. 2. Section 5 (a) of the Federal Trade Commission Act, as amended, is 
hereby amended to read as follows: 

“Src. 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. 

(2) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful any contracts or agreements prescribing minimum or stipulated prices, 
or requiring a vendee to enter into contracts or agreements prescribing minimum 
or stipulated prices, for the resale of a commodity which bears, or the label or 
container of which bears, the trade-mark, brand, or name of the producer or dis- 
tributor of such commodity and which is in free and open competition with com- 
modities of the same general class produced or distributed by others, when con- 
tracts or agreements of that description are lawful as applied to intrastate trans- 
actions under any statute, law, or public policy now or hereafter in effect in any 
State, Territory, or the District of Columbia in which such resale is to be made, 
or to which the commodity is to be transported for such resale. 

(3) Nothing contained in this Act or in any of the Antitrust Acts shall render 
unlawful the exercise or the enforcement of any right or right of action created 
by any statute, law, or public policy now or hereafter in effect in any State, 
Territory, or the Distriet of Columbia, which in substance provides that willfully 
and knowingly advertising, offering for sale, or selling any commodity at less than 
the price or prices prescribed in such contracts or agreements whether the person 
so advertising, offering for sale or selling is or is not a party to such contract or 
agreement, is unfair competition and is actionable at the suit of any person 
damaged thereby. 

(4) Neither the making of contracts or agreements as described in paragraph 
(2) of this subsection, nor the exercise or enforcement of any right or right of action 
as described in paragraph (3) of this subsection shall constitute an unlawful 
burden or restraint upon, or interference with, interstate commerce. 

(5) Nothing contained in paragraph (2) ef this subsection shall make lawful 
contracts or agreements providing for the establishment or maintenance of mini- 
mum or stipulated resale prices on any commodity referred to in paragraph (2 
of this subsection, between manufacturers, or between producers, or between 
wholesalers, or between brokers, or between factors, or between retailers, or be- 
tween persons, firms, or corporations in competition with each other. 

(6) The Commission is hereby empowered and directed to prevent persons, 
partnerships, or corporations, except banks, common carriers subject to the Acts, 
to regulate commerce, air carriers, and foreign air carriers subject to the Civil 
Aeronautics Act of 1938, and persons, partnerships, or corporations subject to the 
Packers and Stockyard Act, 1921, except as provided in section 406 (b) of said Act, 
from using unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce.” 


The CuatrmMan. Mr. George J. Burger. 
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STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, 
D. C. 


Mr. BurGer. Senator, I have heard Mr. John Anderson say that 
some manufacturers could drop dead. I think there are a lot of good 
friends of yours in Denver, Jack Callaway and Joe Kavanaugh, “and 
some of the rest there wished that some of their manufacturers who 
are supplying them would drop dead, and had dropped dead some 
time ago. 

The CHarrmMan. Well, that could be. However, we don’t want 
anvone to drop dead. 

Mr. Burger. I am George J. Burger, vice president in charge of 
legislative activities, National Federation of Independent Business, 
351 Washington Building, Washington, D. C. Our national head- 
quarters are located at Burlingame, Calif. 

I am appearing before your committee in support of the effort to 
strengthen the fair-trade laws, by direction of a majority of our 
membership, and at the request of our president, C. W. Harder. 

Our membership is composed of small, independent businessmen 
retailers, wholesalers, and manufacturers—in all lines of endeavor, 
and of professional people. We have the largest individual, directly 
supporting membership of any business organization in the Nation. 

Our position on legislative activity is decided directly by vote of 
our members. Each member has one vote. Each ballot’ voted is 
signed by the member and sent to his Congressman. The returns 
are recorded and tabulated in a national summary to shape our legis- 
lative activity. 

In our mandate No. 177 (July 1951) we asked our members: 
“Are vou for or against immediate congressional action to restore the 
fair-trade laws?’’ As recorded in our mandate No. 178 (August 
1951), the vote was 68 percent in favor of such action, 28 percent 
against such action, while 4 percent refrained from indicating any 
opinion on the matter. This vote reflected sentiment expressed in 
several earlier membership polls by the federation. 

Before going further, there are two points we must make clear. 

First, by direction of its membership the federation is now, as it 
has always been in the past, a backer of free, fair, competitive enter- 
prise. We have insisted, and we still insist, that all of our antitrust 
laws be used for the preservation and promotion of this competitive 
enterprise. In this spirit we have appeared before your committee 
and other committees in the past to testify in favor of strict and whole- 
hearted enforcement of the antitrust laws, and to testify against 
legislation which, in our opinion, could work only to hamper enforce- 
ment of these laws and annul them. 

Second, in this appearance we are supporting the bill before you. 
It is true that our members have not voted specifically on this measure. 
But they have voted for the strentghening of the fair-trade laws in 
general. And this is the only bill which is now under consideration 
by the Congress. 

We believe this bill is a great step in the right direction. But when 
it was before the House we recommended, among other things, that 
it be amended to prevent price cutters operating out of non-fair-trade 
areas from mail ordering into fair-trade areas, and thereby wrecking 
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the minimum fair-trade price structures in fair-traded States. We 
will refer to our other recommendations later in our testimony. 

Now, as to the fair-trade issue itself. 

It is obvious that a majority of this Nation’s small, independent 
businessmen are interested in the maintenance of effective fair-trade 
legislation. Else our members, engaged in all vocations of business, 
would not have voted as they did. Else, other organizations, repre- 
senting individual vocations of business, would not be petitioning you 
for action. 

it is obvious also that the question raised is one deserving of the 
deepest and most sympathetic consideration on the part of all our 
people, and therefore on the part of Congress and the administrative 
branch of Government. For what affects the welfare of small, inde- 
pendent business intimately affects the lives and daily welfare of all 
the people in this Nation. 

The House of Representatives has shown its appreciation of this 
fact, by its overwhelming vote in favor of a strengthened fair-trade 
law several weeks ago. We believe the record of debate and action at 
the time furnish nothing but even more argument in favor of your 
action to strengthen the law. 

However, that may be—entirely apart from consideration of 
ideals—and small business is, as you well know, the concrete expression 
of our American ideals of free, competitive enterprise and freedom of 
opportunity—small firms collectively are one of our Nation’s largest 
employing segments. According to the United States Department of 
Commerce, Bureau of the Census, there were in 1939 about 2.6 million 
small, independent firms operating in the retail, service, and wholesale 
categories. These firms employed—including proprietors—about 10 
million people—about 25 percent of all employed in private enter- 
prise at the time—with an annual payroll—excluding proprietors’ 
salaries and profits—of about $10 billion. We do not touch here on 
independent enterprise establishments, employment, and payrolls in 
the fields of agriculture and manufacturing. 

It is obvious that the United States Supreme Court’s interpretation 
of the Miller-T'ydings national fair-trade law last vear all but knocked 
the props from under the law, and that litigation in the Masters and 
Wentling cases has but further undermined “the law, to the point now 
where it is all but meaningless. 

The bald fact is, gentlemen, that for continued successful operation, 
for continued incentive to remain in private enterprise, small, inde- 
pendent firms need the protection afforded by an effective fair-trade 
law. 

Essentially they need it for protection against the unchained monop- 
olistic strength of some giant firms who ‘do from 5 to 10 percent of 
their volume on branded, nationally advertised items, on which they 
have equal or slightly larger margins than their small, independent 
competitors, while doing from 90 to 95 percent of their volume on 
private or unbranded goods, on which their margins run at times 
100-fold the margins on their branded products. 

Small, independent businessmen by and large, do not have access to 
this private or unbranded low-cost merchandise. ‘They cannot, as 
their giant rivals have in the past and may in the future, juggle prices 
on nationally advertised goods, and offer phony bargains, to lure trade 
to purchase vast amounts of the lucrative private or nonbranded 
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goods. In a few words, when the giant begins to juggle, the small 
firms cannot compete. Small-business men cannot run loss-leader 
sales on nationally advertised goods to decoy people in, and then sell 
them private brand merchandise for their profit. 

I do not speak from theory. | owned and operated an independent 
retail establishment for over a quarter of a century, and I know from 
experience—costly experience—how naked the small, independent 
establishment is without the protections afforded by an effective 
fair-trade law, in the absence of effective, continuous enforcement of all 
other fair-trade laws. I was an independent businessman myself in 
New York during the thirties, and for 25 years before that time, 
and I know first hand the agonies created among independent busi- 
nessmen by giant firms w hich used ruthlessly loss-leader tactics in 
order to peddle their private and unbranded goods. In my trade 
association work I saw the same thing happening i in almost all other 
parts of the Nation—in books, in drugs, in groceries, in cigarettes, in 
tires, in electric appliances, and in all the vocations of business that 
make up the American economy. 

I remember how this situation continued right up to the time that 
a group of businessmen and _ trade-association people—including 
John Dargavel of the National Association of Retail Druggists, 
Roland Rowe of the United States Wholesale Grocers’ Assoc lation, 
and myself—visited with the late President Franklin D. Roosevelt 
at the White House to urge approval of the Miller-Tydings Act. 
I well recall how the President told us he had been apprised of the 
condition even while Governor of New York State. And well do I 
recall the rejoicing and hope when the Congress finally passed the 
fair-trade law. 

In our estimation, gentlemen, the relative stability—relative be- 
cause at no time has independent enterprise ever been entirely free 
of the depredations of monopoly—of small, independent business from 
that time to the present has been due in great part to the existence 
of an effective fair-trade law. The testimony you will hear and 
have heard from other small, independent businessmen and organ- 
izations will support this point of view. 

At this point, we think it necessary to comment on several allega- 
tions current on fair trade. 

It is said that conditions today are radically different from those 
which existed in the depressed thirties, that the present so-called 
prosperity makes fair-trade protections unnecessary. It is also said 
that it is unlikely the Nation will ever return to the conditions which 
existed during the last depression. 

In regard to the first, we are on the tail of inflation. But we must 
also tell you that by and large small, independent businessmen aren’t 
making huge profits. The fact is that for them this prosperity has 
been and is, largely profitless, and is becoming less favorable day by 
day. Roughly ‘these people are divided into two classes—those in 
the fields of abundance, where costs have risen while their sales were 
lagging, and those in the fields of short supply, who just weren’t 
doing business, and are therefore making very little or no money at all. 

In regard to the second, we pose as no economic prophet. But it 
seems to us that there are real elements of disaster in our present 
economy. From all we can see, it wouldn’t take too much to send 
our Nation into a real tailspin, right back to where we were during 
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the depression-ridden thirties. If such were to happen we needn’t 
tell you that remedial action by Congress, by way of enacting fair- 
trade legislation, would be much like the action of the man who 
locked the barn after the horse was stolen. 

In any event, we would like to point out that the experiences of 
early last summer indicate that there is little, if any, need for a depres- 
sion to bring on a situation necessitating effective fair-trade protec- 
tions for small, independent firms. Check the records of merchandis- 
ing and so-called merchandising in New York City and other large 
centers at that time to see what we mean. Check these records 
today, when much less publicity is being given the subject, to see 
what we mean. 

It. is said that the fair-trade law is an abridgment of the right to 
compete. But, in much the same way it might be said that the 
traffic laws abridge the rights of the individual to operate a car. 
For the fair-trade laws do no more than further clarify the rules of 
the competitive game, and protect the law-abiding citizen-business- 
men-pedestrians from being run down violently by the economic 
road hog. 

It is said that the fair-trade law eliminates competition, though 
with what logic we cannot comprehend. All sound thinking indicates 
clearly that it is just the reverse. For under such law, as we desire 
it, the right to set minimum prices will be reserved to the manu- 
facturer-seller and his dealers to apply only to those nationally 
advertised goods sold by that manufacturer-seller through his dealers. 
True, other manufacturer-sellers may be expected to use the same 
privileges for minimum prices on their products. But this law will 
be used only in those fields where there is competition between 
nationally advertised goods. And in those fields it is assumed that 
there will always be sellers, large and small, dealing in private and 
unbranded goods. And it is assumed and expected that the anti- 
trust agencies of our Government will be ever alert to guard against 
misuse of the law for purposes of collusion to fix prices on an in- 
dustry- or product-wide basis. 

We concede that this last may become, from time to time, a problem. 
But we depend on vigilant enforcement of other antitrust laws to 
prevent misuse of the needed strengthened fair-trade law. We will 
insist, as we have insisted in the past, on such enforcement. 

It is said that the fair-trade law eliminates the need for efficiency, 
though it is difficult to see how such could be the case to any significant 
extent under the conditions outlined above. For where there is com- 
petition, as there will be, there must be efficiency, for the inefficient 
will perish. We believe the very sincere and intelligent people who 
use this argument fail in their lack of realization that: (1) There will 
be competition, but the competition will be primarily at the manu- 
facturing level, where it belongs to a great extent in a mass-production 
economy, and (2) that in order to sell even at the fair-trade price, 
which certainly cannot be set too high without cutting into the sales 
potential, the individual merchant will have to be, and to remain, 
an efficient operator. 

It is said that fair trade deprives consumers of fair prices. Fair 
prices on what, we ask. On nationally branded goods? On private 
unbranded goods for which the national brands are used as bait? 
Let the consumer who, going into one of these giant, monopoly 
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outfits to buy, and who does save, say 50 cents, on a nationally 
branded item, figure just how much he has saved after he buys some 
private or unbranded merchandise. Let the buyer who trudges 
to the supermarket to secure below-cost cigarettes figure out her 
savings after she has picked a couple of cans off the shelf, where they 
are lying innocently, bearing a price 2 or 3 cents above list. Fair 
prices? Monopoly fixed prices that pick the pocket, rather. 

At this point, gentlemen, we would like to note that opposition has 
been offered to a strengthened law by gentlemen representing one 
labor and one farmer organization. Frankly, we have enjoyed, de- 
spite some differences of opiaion not reconciled, quite frierdly rela- 
tions with both groups, and with their representatives. But we can- 
not, for our very lives, understand how this labor organization can 
oppose this effective protection for small-business men 

Mr. Chairman, I want to inject at that point, it is my intention to 
send the president of that labor organization some pointed questions, 
as I find monopoly existing in that business that has been very costly 
to the consumers of the labor organization he has been connected with. 
I expect to send you a copy of my message to that gentleman, 

The CuarrMan. We will be glad to have it. 

Mr. Burcer. But we cannot, for our very lives, understand how 
this labor organization can oppose this effective protection for all 
small-business men, when it has a history of seeking, and receiving 
from the United States Government support for progressively higher 
fixed minimum wages, fair wages if vou would call them. Certainly 
it seems that profit, which is the wage of the enterpriser, is entitled 
at least to equal protection when threatened by monopoly forces. 
Neither can we understand, for our very lives, how this farmer organi- 
zation can oppose this effective protection for small-business men, 
when it has a history of seeking and receiving from the United States 
Goverament price supports on his products, which supports demon- 
strably, hold prices up. Our comment along these lines is qualified in 
important measure later in this testimony. 

Here, let us make several points clear. And allow me to make one 
point clear as to my own view. 

First, we of the Federation want a strengthened fair-trade law. We 
do not, however, want any law written so it will be used for collusion 
among competitors. Along these lines we recommended to the 
House that it provide safeguards along this line by: (1) Increasing the 
appropriations for the Justice Department and the Federal Trade 
Commission, if necessary, to provide for closer policing of fair-trade 
agreements; (2) policing the agencies more closely to see that they 
perform this task; and (3) possibly enacting into the statute a pro- 
vision to deprive businessmen convicted of violating the law of their 
future right to fair-trade. 

Second, we believe that had the antitrust agencies carried out these 
duties fully over past years there might be little need for fair-trade 
legislation. Had the Justice Department enforced the Sherman Act 
fully, monopolistic practices would not be as attractive as they are 
and have been. Had the Federal Trade Commission enforced sec- 
tion 5 of the Federal Trade Commission Act, which prohibits sales 
below the sellers’ cost where the effect is to promote monopoly, and 
had both agencies enforced Robinson-Patman Act sections dealing 
with price discrimination fully, the functions of a fair-trade law would 
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be cared for, to a great extent. But the antitrust agencies have not 
given such enforcement. Do not rely on our word only. Heed the 
statement of former United States Assistant Attorney General 
Wendell Berge—and I| believe he is going to appear before this com- 
mittee later on—who told the Senate Civil Service Committee, in 
1947, that for the past 35 years succeeding administrations had given 
the antitrust laws but “lip service.’ 

Third, we do not believe that exclusive reliance on the laws indi- 
cated above would be an adequate substitute for fair-trade legislation 
now. For the time is too late. The job that has accumulated over 
the vears is too big, the corrections to be made too many. We urge 
that the Congress and the antitrust agencies get on with the work 
that must be done to get the Nation out of its monopoly morass. 
But meanwhile we urge the Congress to afford small, independent 
business the necessary interim protection of a strengthened fair- 
trade law. 

Fourth, while we want a strengthened law to back existing State 
statutes, we do not want a law which would permit the fixing of 
maximum as well as minimum prices. The reasoning behind our 
opposition to such a law is obvious. In the first place, if it were fixed 
too low it would hobble the freedom of opportunity of the business- 
man to open the exceptional place of business. Such a merchant 
might desire to set his shop up in a high-rent area, or to employ such 
various sales aids as charges, deliveries, and other different services, 
not generally available from his competitors. He should be entitled 
to open suc ha place of business, and if he desires to charge more than 
minimum prices in order to support his operation, he should be per- 
mitted to do so. If there is, as he judges, a real demand, he will 
succeed. If there is no such demand he will go broke fast. Either 
this, or in the second place, if the price were fixed high enough to cover 
this merchant’s requirements, all consumers would be forced to pay 
for the special services, while not receiving them. 

Fifth, | believe that the fair-trade contract should be exclusivels 
between the manufacturer-seller and his outlets. I do not believe 
it is wise for the States or any other agency to enter the picture, either 
as originating or enforcing agencies. I may be entirely wrong, but 
it seems to me that such type of origination and enforcement is too 
conducive to pure and simple price fixing. I believe that origination 
should be between the manufacturer-seller and his outlets, and that 
enforcement should rest with the manufacturer through the courts. 

In summation, our federation urges you to enact this fair-trade 
law, together with sections which: 

1. Permit manufacturer-sellers to enforce observance of fair-trade 
aggrements on all sellers in a State as long as some have agreed to abide 
by these agreements. 

Compel observance of fair-trade price structures within fair- 
traded States by sellers operating out of non-fair-traded States. 

3. Provide for the fixing of minimum resale prices only. 

4. Provide effective penalties against those who would use the law 
to engage in collusive, rigged prices among the various competitive 
brands and items of merchandise. 

Any Member of Congress inclined to object to fair trade on grounds 
that it may promote high prices must remember that when businesses 
are in free and open competition both manufacturers and retailers 
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must compete, and that competition will bring prices down to reason- 
able levels. Under fair trade there will be such competition. The 
only purpose of the law is to cut down small-business mortality, 
mortality among competitive outlets, from the levels which would 
certainly otherwise be reached. 

This, gentlemen, concludes our testimony on the fair-trade issue. 
On behalf of our organization we thank you for your attention. We 
hope sincerely that we may have your support in this worthy objective. 

The CuartrmMan. Thank you, George. We are very glad to have 
heard your testimony. 

Mr. Henebry, you are going to be our last witness today. We 
had hoped we could get to you before the day was over. We under- 
stood you wanted to testify today. 


STATEMENT OF LEO F. HENEBRY, PRESIDENT, AMERICAN 
NATIONAL RETAIL JEWELERS ASSOCIATION, ROANOKE, VA. 


Mr. Henepry. Yes, sir, and I was anxious to get back home tonight. 

My name is Leo F. Henebry. I am the owner of Henebry’s of 
Roanoke, Inc., Roanoke, Va., retail jewelers. 1 represent the Ameri- 
can National Retail Jewelers Association, of which I am president. 

The American National Retail Jewelers Association was organized 
in 1906 and represents more than 5,000 retail jewelers in the United 
States. 

I hope the committee will not judge the interest of the retail jewelers 
of America by the length or brevity of my statement. I will simply 
put myself in the position of the visiting minisiter who, having asked 
how long he should speak, the pastor told him he could speak as long 
as he wanted, but just to remember that there were no souls saved 
after the first 20 minutes. 

The CuarrMan. | wish that all witnesses would learn that little 
maxim. 

Mr. Henzepsry. We wish to go on record with the Senate Committee 
on Interstate and Foreign Commerce to the effect that we are in 
favor of the basic merchandising principles which underlie the fair 
trade laws. 

At their annual convention in August 1951, the members of the 
American National Retail Jewelers Association adopted the following 
statement regarding fair trade: 

The American National Retail Jewelers Association has always believed in the 
basic merchandising principles which underlie the so-called fair trade laws. We 
have strongly felt that a manufacturer who builds quality and value into his 
product, who advertises such product to the consumer, and thus builds up a 
demand for it, is entitled to protection from the retailer who would attempt to 
turn this demand to his own advantage by unfair competitive means. At the 
same time, we have felt that the retailer should have protection from the manu- 
facturer who, while paying lip service to fair trade, eithe r deliberately or carelessly 
permits his product to be sold at cut prices. In the first case, the manufacturer 
is hurt because any offering of his product at less than the established price tends 
to lower the esteem in which it is held by consumers in general. In the second 

‘ase, the retailer is hurt because the fact that someone also offers the product at 
a lower price than he does tends to make the consumer think that his prices on all 
items are too high. The loss-leader technique of merchandising is teo well known 
by all of us to require further elucidation—it should suffice to point out that a fair 
traded item provides the predatory merchant with an ideal loss leader. as long 
as he can get away with selling it at a cut price. We, as an association have al- 
ways supported fair trade. We have done this, not because we felt that fair trade 
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as it was administered, was perfect, but because it seemed to offer more benefit 
than harm. We feel that under the fair trade laws, as they stood before the 
recent Supreme Court decision, provided everything that we could reasonably 
ask for in the way of legislative sanction for orderly and honest distribution. 
The fact that, in some cases, manufacturers, wholesalers, and retailers chose to 
abuse the privilege conferred by these laws should not be considered as a con- 
demnation of fair trade—the blame must be placed on those who were responsible 
for the abuses. We feel that the correction of these abuses is a problem for in- 
dustry to solve, not for Government. es : 

We recognize that the Supreme Court decision of May 21, 1951, which invali- 
dated the so-called nonsigner clauses in the various fair-trade laws insofar as they 
apply to interstate commerce has made these fair-trade laws largely unworkable. 

In order that there may be a clear understanding of the position of this associa- 
tion in relation to the whole question of fair trade, we hereby set forth the following 
objectives: : 

1. We strongly favor amendment to the Miller-Tydings Act, so as again to 
validate the nonsigner clauses in the various State fair-trade laws. Toward this 
end, we will give our full support to the bill! known as the 22 Lawyers Draft, 
proposed by the American Fair Trade Council, and we will strongly urge our 
individual members to enlist support for this bill 

2. Pending passage of such an amendment, we will urge all fair-trading manu- 
facturers to take whatever steps they legally can toward orderly distribution of 
their products, and we will encourage cooperation by our members toward this end. 

3. By all means that are legally open to us, we will continue to encourage our 
members to cooperate with those manufacturers who evidence a sincere desire 
and a firm determination to maintain their fair-trade prices. 

4. We will endeavor to correct any situation which comes to our attention 
wherein any fair trade manufacturer, either willfully or through neglect, fails to 
enforce the maintenance of his resale prices. 

5. We invite the cooperation, in this program, of all segments of our own 
industry, and of all other industries which are interested in making fair trade 
work as it should. 

We believe that this program, if given the necessary broad support both within 
the jewelry industry and without would make fair trade really mean what its 
name implies. It would not be fair trade for the manufacturer only, for the 
wholesaler only or for the retailer only; it would truly be fair trade for all. 

Small business needs fair trade in order to survive. ‘The restoration 
by Congress of effective fair trade is essential to the well-being of 
American small business. 

lhe absence of effective fair trade is subjecting the small-business 
men of the country to a process of erosion. Under cover price wars 
continue. The nature of competition today requires fair trade more 
than it did at the time fair trade was conceived. 

Thousands of small-business men, through letters and telegrams to 
their Congressmen and Senators, have explained their need for effec- 
tive fair trade, in order that they may survive. The issue plays a 
very real part in their day-to-day lives. 

Resale price maintenance is the guiding principle of fair trade. 
No product may be fair-traded unless it is in free and open competi- 
tion with similar products produced by others. This safeguard 
against monopoly is not always found in other forms of legal resale 
price maintenance. 

Resale price maintenance is used to protect a trade-mark’s reputa- 
tion as well as a manufacturer's channels for mass distribution. The 
fair-trade laws have the same purpose and operate in the same way. 
Fair trade is needed particularly by smaller manufacturers who, in 
the interest in keeping prices down for the consumer, find it more 
economical to sell through wholesalers and through thousands of 
independent retailers, including retail jewelers. These inedpendent 
retailers and wholesalers comprise the backbone of small business in 
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America. They need the protection of fair-trade laws if they are to 
have an even chance to compete with large business. 

Fair-trade prices must bid for the customer’s favor. They must 
compete with a wide array of other products of a similar type. Con- 
sumers make repeat purchases of fair-trade products, which means 
that they prefer fair-trade prices and products rather than competing 
prices and products. Mrs. Consumer has the final word on prices 
because she is free to choose among competing items. She alone 
determines which price is right by what she buys and by what she 
does not buy. 

The fair-trade laws restrain the unfair competition of retailers who 
use price tricks and price juggling to confound the consumer. During 
the 20 vears of fair trade, the consumer has purchased fair-traded goods 
in increasing volume and in the face of wide competition an obvious 
proof that the consumer regards fair-trade prices to be fair. Exten- 
sive research shows that fair-traded prices have resisted inflation 
better than any other prices in our economy. In the two decades 
of fair trade, efficient small, medium, and large retailers have flourished 
side by side. In this framework of growth, fair trade has helped to 
protect that precious right to work for one’s self which is basic to our 
American free enterprise. 

The American National Retail Jewelers Association is firm in our 
belief that legislation should be passed at the earliest possible date, 
which will without question legalize the so-called nonsigner clauses 
in the fair-trade laws of the various States. 

To this end we favor the adoption of H. R. 5767, together with the 
so-called home-town amendment to H. R. 5767 which reads as follows: 

(To be inserted on p. 3, line 18, after the period, in H. R. 5767.) 

‘‘Whenever by contract or agreement described in subsection (2) a stipulated 
or minimum resale price may be established for a commodity in any State, 
Territory, or the District of Columbia, where such a contract or agreement is 
lawful, it shall be an act of unfair competition, actionable at the suit of any 
person damaged thereby, to willfully and knowingly, in interstate commerce (1) 
sell or (2) have transported for sale or resale or (3) deliver pursuant to a sale, or 
otherwise deliver, such commodity in such State, Territory, or the District of 
Columbia, where such a contract or agreement is lawful, at less than the price 
or prices so established in such contract or agreement. Any person, firm, or cor- 
poration injured in his or its business or property because of the violation of this 
subsection (4) shall be entitled to sue for and have injunctive relief against 
threatened loss or damage by a violation of this subsection (4) in any State or 
Federal court having jurisdiction over the parties.” 

We believe that without the “home town” amendment H. R. 5767 
will not adequately protect the small retail merchant. A recent 
Federal court decision, now widely known as the Wentling decision, 
ruled in effect that a retailer in one State could freely invade—by mail, 
radio, or television—with ruinous prices on popular products, the 
markets of communities of any other State, and be untouchable by 
the laws of his own State. 

Therefore, the American National Retail Jewelers Association 
recommends the adoption of H. R. 5767, together with the so-called 
home-town amendment to H. R. 5767. 

I thank you, sir. 

The Cuarrman. We thank you, Mr. Henebry. 

We will recess now until 10 o’clock tomorrow morning. 

(Whereupon, at 4:45 p. m., the committee recessed, to reconvene 
at 10 a. m., Tuesday, June 3, 1952.) 
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TUESDAY, JUNE 3, 1952 


UNITED STATES SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Wash ington, ) fe Bp 
The committee met at 10 a. m., pursuant to recess, in Room G-16, 
United States Capitol Building, Washington, D. C., Senator Edwin 
C. Johnson (chairman) presiding. 
Present: Senators Johnson (presiding) and Capehart. 
Also present: Halford G. Davis, professional staff member. 
The CuHarrMANn. The hearing will please come to order. 
Mr. Leo J. Heer, vice president, National Retail Furniture 
Association. 


STATEMENT OF LEO J. HEER, VICE PRESIDENT, NATIONAL RETAIL 
FURNITURE ASSOCIATION, WASHINGTON, D. C. 


Mr. Heer. Senator Johnson, my name is Leo J. Heer. I represent 
the National Retail Furniture Association. I have given the sten- 
ographer a copy of our formal statement, which I should like to file 
for the record, and then discuss a few of the primary points by way 
of emphasis, if that is satisfactory. 

The Cuairman. That is more than satisfactory. We will be 
pleased to have you handle your testimony in that way. 

Mr. Heer. The merchants whom I represent deal in home goods, 
home furnishings, big-ticket items, big ticket in the sense that they 
are heavy in weight, they are relatively high in price compared w ith 
a large number of items that are subject to fair-traded prices, generally 
speaking. We deal in such things as wood and upholstered furniture, 
sleep equipment, floor coverings, major household applicances, and 
similar home goods. We represent the National Retail Furniture 
Association, and I spe: ak for the retailers who sell about 80 percent of 
all the furniture stores’ dollar volume of that type of goods in the 
United States. 

We recognize that this is a highly controversial subject and because 
of that recognition we made an effort to get the feel of retailers of all 
volume classifications, large, medium, and small, the different types 
of stores, that is as to the quality of goods, whether it is low-priced, 
middle-priced, or high-priced merchandise. Our sampling survey 
indicated that there is a strong feeling that an effective fair-trade law 
is favored by approximately 80 percent of those merchants. Twenty 
percent, for various reasons, not going along with the substantial 
majority, but that a substantial majority of 80 percent indicated that 
they do feel that a strengthened fair trade is required in the interest 
of consumers, in the interest of stability in the portion of the country 
that they represent. 
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Now as to the amount of fair-traded goods handled by these mer- 
chants, I think it is particularly pertinent, because of the arguments 
that have been advanced by opponents of fair-trade laws, we did 
check the volume of home goods affected by fair-trade prices. 

Fundamentally and basically, of course, we recognize that items 
should not be fair-traded unless they are in competition with other 
similar goods. Aside and apart from that, I want to emphasize that 
in home goods there is only from 10 to 20 percent of the typical 
merchant's inventory fair-traded, and it probably runs closer to 10 
than to the higher figure. 

There are three basic points that I would like to discuss this morn- 
ing. On the first point, that is restoring the effectiveness of the non- 
signer clause in State fair-trade laws, I shall not dwell. You have had 
adequate testimony placed before you. It is present in the conclu- 
sions of various congressional committees, and on the point of the need 
to restore the nonsigner clause we simply adopt the views that have 
been presented, feeling that they have adequately demonstrated the 
need for it to take place. 

The two principal points that I wish to dwell on are the points that 
are absent from the bill now before you for consideration. 

Point No. 1, the interstate shipment of goods from one State into a 
fair-traded State without adequate protection for the maintenance of 
that price. We strongly urge that such a provision be incorporated 
in any legislation that may be recommended by your committee. 

The second point, we have noted almost a complete absence of 
testimony before your committee on the point as to the need for a 
mutual responsibility on manufacturers as well as retailers in the 
observance and enforcement of fair-trade laws. As some of our 
merchants have put it, an absence of the responsibility to enforce by 
manufacturers by a statutory provision simply makes sitting ducks, 
if you will, of the law-abiding retailer who observes the requirement 
of a contractual relationship, or in the event of a reinsertion of the 
nonsigner clause, the failure to recognize the responsibility for abiding 
by a price simply makes of the retailer who does observe that responsi- 
bility a pawn in the hands of the price violators. 

Now, for the purpose of bring some of these points to you, not in 
theory but based on experiences of retailers, we have selected at 
random some samples of questionnaire comments, and I could incor- 
porate the entire list of questionnaire answers, which would simply be 
repetitious, so I have selected at random some comments of retailers 
based on previous experience as to the need for this two-way street, 
and we would like, on the point of mutual responsibility on the part of 
the manufacturers, to give some of their comments as to how they feel 
concerning this important issue. 

The CHarrMaNn. I would like to know a little more about that 
responsibility. Responsibility to whom? 

Mr. Heer. Responsibility on the part of the manufacturers. By 
that, Senator, we mean this: We feel that fair trading confers a priv- 
ilege on the manufacturer to protect a vested interest that he has in 
a product. In return for that privilege accorded to him by the Con- 
gress as a special exemption from the laws we feel he has also then a 
responsibility to enforce that price, so that he is discharging the re- 
sponsibility that goes with accepting a privilege. If he does not 
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discharge it the retailer, particularly the smaller retailer, has a 
practic . lack of protection so far as the price is concerned. Why? 

No. 1, the smaller retailer is simply not equipped with the resources 
to iwi in the kind of litigation that might be necessary to assure 
that competitively he is in the same position as another retailer. He 
is left sitting completely alone wher the manufacturer makes no 
effort to enforce, despite protest, despite cc mplaints, that fair-traded 
pric e are violated by other competitive outlets in the area. 

The Cuairrman. Do I understand that once the contract is signed 
with some retailer in some State that the retailers are tied wp hand 
and foot? The manufacturer has a contract with them and the laws 
compel all the retailers to live up to the contract whether they sign 
it or not? 

Mr. oe Yes. 

The CHarrMan. So they are tied up? 

Mr. eae Yes, theoretically. 

The CuHarrMan. Then if the manufacturer slips out some of his 
goods to these fly-by-night mail-order houses, which I am convinced 
that some of them do, the retailer is destroved and the manufacturer 
has a wonderful opportunity to serve himself. 

Mr. Heer. That is one thing that happens, and it is probably t 
most important thing that happens and is the thing that leads 
tailers individually to insist that there should be a responsibility on the 
manufacturer to act in good faith. 

The CuarrmMan. Yes; but there is nothing in the law that places any 
responsibility on the manufacturer. 

Mr. Heer. That is what we are pleading for, and we plead that 
there is one thing which this committee should consider adopting, 
which was presented in the so-called Keogh bill, and that is the com- 
plete defense measure. Now we think the adoption of a complete 
defense measure, and that is the provision which says if a ms coed acturer 
does not act in good faith to undertake reasonable means of enforcing 
his fair-trade price, that he is on notice he is going to lose that pro- 
tected fair-trade price. 

The Cuarrman. How are you going to cancel that contract? The 
single contract is binding upon all re tailers, as I understand it. How 
are they going to get out of it? They have to act in good faith and 
they have to place their faith in Mr. Manufacturer, and after they do 
that it is just a matter of good faith. If he does not assume the 
responsibility and he does not justify their good faith they are just 
stuck, there is nothing they could do about it. 

Mr. Heer. That is correct, Senator Johnson, that is precisely 
correct, and that is the reason we are proposing to you that the pro- 
vision, which I should like to quote to you, from the Keogh bill should 
be incorporated in the legislation. 

I want to make one point for the record, if I might, Mr. Chairman 
Certainly we were not reflecting on the reputable mail-order house as 
being a prime violator of the shipment at less than fair-traded prices 
into fair-traded States. When the term “mail order’ is used in con- 
nection with them we are thinking of the type of operator that hasn't 
stability and dependability and is not recognized as a substantially 
reliable factor in the economic fabric. 

The CuHarrMan. That is the reason I referred to the type of mer- 
chant that vou referred to as fly-by-night. That is not a correct 
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description of him by any means. I suppose a chiseling mail-order 
merchant would be a better term. 

Mr. Herr. Yes, sir. We certainly are in agreement with you, sir. 

The CuHarrMan. I used “fly-by-night” so as to make a distinction 
between the legitimate mail-order house and the fellow who ons out 
and gets orders and then fills them, who operates in that manner 

Mr. Herr. I was going to give you some typical comments by way 

of experience. For “example, here is a merchant from Hastings, 
Nebr.—I am sorry, before I go into that, I was going to refer to the 
so-called complete defense provision which was proposed i in the Keogh 
bill as a means of placing responsibility on the manufacturer so that 
he would have some penalty attached to failure to enforce the price 
in good faith, a penalty attached to the insincere use of fair-traded 
prices, and I-should like now to quote the portion of the Keogh bill 
which we recommend to your committee for incorporation in any fair- 
trade legislation: 
Provided, however, That in the exercise of enforcement of any right of action as is 
exempted from the antitrust laws by this subsection, it shall be a complete defense 
to a charge of unfair competition for the defendant to show that the party pre- 
scribing the minimum prices has failed to make reasonable efforts to insure 
compliance, by those in competition with the defendant, with such prescribed 
minimum prices, 

Now the effect of that would be to place a manufacturer on notice 
that if he did not use some reasonable means—a id reasonable means 
does not necessarily mean litigation, reasonable means could mean an 
insistence by the manufacturer to his so-called franchise outlets that 
they must, in order to continue selling that merchandise, observe the 
fair-traded price. If he does uot exercise such reasonable means 
then he is on notice that he is going to lose this privilege which has 
been accorded to him by the Congress. That is the mechanics of this 
complete defense provision, and we feel without that there is an un- 
warranted enforcement or observance requirement placed on the 
retailer alone. He is the only one who has any responsibility so far 
as fair trade, although the prime privilege goes to the manufacturer. 

Now it could conceivably be that some additional type of penalty 
might, at some future time, be needed in fair trade, but in the pressure 
of time that confronts us it has not been possible to develop any other 
proposal to come to you with on this point. Therefore we have 
taken what seems to be available in legislation pending before the 
Congress, and this is the only point where we find any effort made to 
impose responsibility on the manufacturer. 

Now the so-called home-town amendment we feel is equally im- 
portant. It is important because fair trade lacks practical effective- 
ness if it does not have teeth. If it depends completely on the 
sincerity of the manufacturer, then you might as well not have any 
fair-trade law whatever, you might as well ‘throw it out completely. 
That is the considered judgment of our retailers, based on experience, 
such as I am going to state to you. 

Now I would like to quote from some typical returns from question- 
naires which show that this 80 percent furniture store volume sellers 
favor fair trade. From Hastings, Nebr., a retailer says: 

! am for an all-out, strong fair trading law that will be effective or none at all. 


That has been his experience in Hastings, Nebr. It is better not 
to have any if it is not made eifective by these two provisions, the 
home town amendment aad the complete defense amendment. 
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From Grand Rapids, Mich., a merchant says: 
In many cases we feel they— 

speaking of manufacturers 

don’t want to know about cut prices. 


That is the instances—and I am interpolating now—that is the 
instances where a manufacturer gets an advantage by having a pre- 
sumed fair-trade price existing which, in effect, he permits to be under- 
eut by the chiseling competitor as contrasted to the law-abiding 
retailer. Now continuing with the quote . 
except when some of the large dealers advertise cut prices to meet unfair compe- 
tition, and it is only in instances like that where there is advertising, where it is 
well known that some manufacturers will use any enforcement means whatever, 

1 should like to add at this point that this is aot a blanket indict- 
ment that I am presenting to you agaiast manufacturers who avail 
themselves of a fair-trade privilege. Tuere are many manufacturers 
who have done an honest, sincere job. But it is the insincere manu- 
facturer, | was almost tempted to say dishonest, but I will not be that 
strong, this insiacere manufacturer who takes an unfair and unethical 
advantage not only of the retailer but also of his competitive manu- 
facturers. 

Another retailer from Baltimore, Md., says: 

Some method should be found for enforcing the maintenance of the resale 
price, and I submit to you that can only be found on a practical basis if respon- 
sibility is placed upon those who have the privilege. 

| could go on quoting here at length, but I hesitate to be repetitious, 
I have one more from Lincoln, Nebr., who says: 

Fair-trade items have a certain value to us, constituting about 15 percent of the 
sales of our goods. Manufacturers have no way to contro. the agreed price so 
long as a nonsigner is permitted to cut prices. Need of the complete defense 
provision is evidenced base on experience to substantiate the arguments and justi+ 
fications that have been presented to vou for the restoration of the nonsigner clause 
without which of course fair trading is completely ineffectual. 

Senator Johnson, there, in essence, is the type of testimony which I 
could present repetitiously to reflect the views of individual retailers, 
and again I emphasize, not based on theory but based on their own 
experience. 

My written testimony covers the points that I have brought out 
here in oral testimony. I should like to have an opportunity to com- 
ment further if there are any questions involved concerning the type 
of goods which we sell, home goods. 

The CHarrMan. I would like to know of some of the trade-mark 
items in furniture that you are referring to. I did not know that very 
much furniture was trade-marked. 

Mr. Heer. It is primarily appliances. There are some fair-traded 
items in furniture, but they are extremely limited. In the home-goods 
field it is primarily appliances that form the bulk of the 10 to 15 
percent of fair-traded merchandise sold in home goods, 

The CuHarrMAN. Such as deep freezers? 

Mr. Heer. Yes; and refrigerators. 

The CHAIRMAN. Sweepers? 

Mr. Heer. Television, radio, and the so-called home-appliance 
items, mixers, fans, and that tvpe of merchandise. 
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The CHARMAN. Senator Capehart, do you have any questions? 

Senator Capenart. No. 

The CHarrMAN. Well, thank you, Mr. Heer. 

Mr. Heer. There is one point, Senator Johnson, if I might have 
opportunity to comment on, that vou brought out in a series s of ques- 
tions which vou propounded. It had to do ‘with fair-traded merchan- 
dise under OPS regulations. 

The Cuarrman. Yes. 

Mr. Heer. Acutally there is aa OPA regulation origimally issued as 
section 43, CPR-7 aad since superseded because it has been revised 
as supplementary regulation 4, which ia effect permits a maaufac- 
turer of fair-traded goods to adopt as the ceiliag price the price at 
which that item was uniformly aad customarily sold. Originally 
section 43 did not tie the ability to obtain the fair- traded price down 
to a showing of whether or aot it had beea customarily sold at that 
established price. That developed to be a weakness in the OPS regu- 
lation, so in order to tie it dowa completely OPS issued the supple- 
mentary regulation 4, which permits again manufacturer to establish 
the price and the OPS adopts that price at which the item is to be 
sold, but puts a further requirement oa that the maoufacturer must 
demonstrate by havrig verified statemeats from X number —I t'iiak 
it ranges between 20 and 30, depeading on the product—X number 
of retailers verifying that the product actually was sold at that price. 
So, ia effect, there you have a method of avoiding any conflict what- 
ever between a practically eaforceable and fair, fair-traded law wader 
price-control conditions. There is a further demonstration there aad 
a verification of the port I have beea trving to make, that without 
responsibility oa the manufacturer the fair-traded price means nothiag 
so far as uniform observaace is concerned. OPS recognizes that, aad 
they recogaize it on the basis of advice and consultation conceatra- 
tion with trade committees which poiated out to them that here there 
are many instances where so-called fair-traded prices or waiform 
prices exist, but there was a lot of blinking of eves and avoidance of 
the actual price, and failure of manufacturers to discharge the re- 
sponsibility to enforce the fair-traded price. Therefore, to make 
sure before they would permit uniform prices oaly when justified the 
retailers were called on to verify that that price ia effect did exist. 

[t is the same type of protection to the law-abiding retailer that we 
are askiag this committee to direct its attention to. 

The CuHarrMan. I find much more logic in your reply than I did 
in the reply of Mr. Graham Morisoa, from the Department of Justice. 
Of course, I was asking him for a horseback opinioa, and [ think he 
gave me one. 

Mr. Heer. Maybe my horse runs a little faster, or something. 

(Mr. Heer submitted the followiag supplementary statement: ) 


STATEMENT TO SENATE INTERSTATE AND FOREIGN COMMERCE COMMITTEE 
SUBMITTED BY NATIONAL RetTariL FuRNiTURE ASSOCIATION 


This statement is submitted by the National Retail Furniture Association on 
behalf of retail furniture stores which account for upwards of 80 percent of total 
annual furniture-store dollar volume, geographically dispersed in ratio to popula- 
tion. Furniture stores distribute all types of home goods that transform houses 
into homes, including wood and upholstered furniture, sleep equipment, floor 
coverings, major household appliances, and similar home goods. 
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It is the conviction of the National Retail Furniture Association that effective 
fair-trade laws are of benefit to consumers, manufacturers, wholesalers, and 
retailers. There is no need for repeating here the compelling reasons that support 
this fact. Several congressional committees have studied every aspect of fair 
trade, and there is a voluminous record which substantiates their conclusions as 
to the benefits of fair trade. We concur with these conclusions. 

It is our strong conviction that fair-trade laws are of benefit only when they 
are capable of proper enforcement. In order for them to be efficacious, known 
loopholes must be eliminated. 

We recommend to your committee three primary objectives to be incorporated 
in fair-trade legislation: 

1. Restoring the effectiveness of the nonsigner clause in State fair-trade laws. 

2. Preventing the shipment with impunity into fair-trade States of merchandise 
at less than fair-trade prices. 

3. Making the responsibility for fair-trade observance a mutual one on both 
retailer and manufacturer. 

The bill before you does not attain all those objectives and should therefore 
be amended to eliminate loopholes. 

If the bill is not perfected in those respects, it will make of fair trade an instru- 
ment that will do harm to merchants operating in good faith and give a trade 
advantage to sharp practice operators willing to violate contractual responsibili- 
ties with impunity. 

It should be noted that among the proponents of the bill before you there are 
trades which do not have all the problems arising out of fair trade which are called 
to your attention in this statement. 

For those trades dealing in merchandise which is sold primarily across the 
counter and carried out by the customer, the problems are simplified. But, 
for big-ticket items, that is substantial in price and weight, there are compli- 
cations. An example of the deficiency in the bill before you is the failure to 
remove without question the threat of shipments into a fair-trade State from 
outside the borders at less than fair trades prices. 

With reference to retail sales which cross State lines, we wish to emphasize 
the necessity of legislation which will cure this defect. There seems to be much 
difference of opinion as to whether the McGuire bill does so. In order to make 
certain that this loophole is closed, we submit that the Keogh amendment on 
this point should be adopted. It clearly states that retail transactions which 
cross State lines are subject to the fair trade laws of all States that have them. 
Equally important with the recognition of this principle is the fact that it provides 
for immediate injunctive relief for the person who is injured. That is essentials: 
Without the ability to stop the violator before irreparable damage is done, fair- 
trade laws are powerless to fulfill their purpose. 

Also, we believe that it is necessary to fix the responsibility for the enforcement 
of fair trade. Fair trade confers a privilege upon manufacturers. The dis- 
cussions of this privilege and of its importance to manufacturers have been amply 
developed in the reports referred to, and they are on the record. 

This privilege carried with it an obligation end a responsibility. We feel that 
the present bill under consideration does not declare to those manufacturers 
who avail themsleves of the privileges of feir trade that they must assume their 
responsibility to guard these privileges or lose them. The Keogh bill, as reported 
by the House Judiciary Committee contains @& provision, known as the “complete 
defense”’ provision which fixes this responsibility. It is discussed in detail later 
in this statement. 

As background for these views there is presented below, in part, the policy 
position adopted by the directors of the National Retail Furniture Association 
on April 1, 1952: 

“That the National Retail Furniture Association adopt the principle that the 
responsibility for fair trade observance and enforcement be a mutual one on both 
retailer and manufacturer, * * * With this principle in mind we favor a 
fair trade law that has sufficient strength to place the responsibility, with penalties, 
on both manufacturers and retailers.” 


NEED FOR ENFORCEMENT 


Fair trade enables the manufacturer to establish a fixed minimum value for 
his product in the public mind. Without enforcement of that price by manu- 
facturers, the door is open and a cordial invitation is extended to sharp practice 
operators to use branded, fair-trade merchandise as ‘‘come-ons’’? and “loss 
leaders.” 
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Wholesale distributors and manufacturers, when notified of violations by un- 
authorized dealers, have often pleaded ignorance of the fact, or that the cut-price 
operator does not get his merchandise direct, i. e., he buys it from bootleg sources 
over which the manufacturer has no control. With a valid nonsigner clause the 
manufacturer will be in a position to enjoin such sharp practices regardless of the 
source of merchandise. 

Without a valid nonsigner clause, and the provision which fixes the responsibility 
for enforcement on the manufacturer, fair trade is made ineffectual. The retailer 
who, in good faith, adheres to his contractual responsibility becomes a “sitting 
duck”’ for all sharp-practice violators to shoot at. 


RETAILERS NEED ASSURANCE THAT MANUFACTURERS WILL ENFORCE FAIR TRADE 


The retail dealer who complies with fair trade is the pawn of the price cutter 
If the dealer remains the pawn for long, he will suffer severe losses of sales and 
customers. He must know whether the price cutter is going to be stopped by 
prompt enforcement action by the manufacturer; or whether he must fight back 
promptly himself in order to preserve his trade. 

With a dual-responsibility provision, the manufacturer will know that he cannot 
go to sleep or look the other way when violations occur without waiving his right 
of enforcement and inviting all-out price cutting of his merchandise. The retailer 
will be assured that he is not playing a fool’s game in abiding by the law. He 
will be able to defend his business against the poaching of violators as soon as it 
becomes apparent that the manufacturer will not act promptly to enforce his 
fair-trade agreements. 

Retailers who handle major electrical appliances, television and other big- 
ticket merchandise, are entitled to and need a protected price and as much market 
stability as can be achieved. ‘They are dealing with “big money” items. The 
aggregate cost of such merchandise runs into thousands of dollars of inventory 
investment for even the smallest dealers. When the price on such merchandise 
is cut by violators of the fair trade law, and these violators are not stopped by the 
manufacturer, the buying public assumes that the fair trade price is not firm. 
This causes deferment of purchases with resulting instability at all levels of the 
economy. Faith in reputable firms is severely jolted by such violations, with 
impunity, of the fair trade laws. 


PROSECUTION OF VIOLATORS BY RETAILERS NOT PRACTICAL 


Retailers who are damaged by the actions of violators have a right of action 
under most fair-trade laws. However, there are two cogent reasons why it is 
impractical for retailers to assume the enforcement prerogative: 

(1) It is the manufacturer’s responsibility; and court action is costly behond 
the means of most retailers. 

(2) A retailer makes himself vulnerable to attack in his own community as a 
“high-price”’ store which seeks to deny the buying public the right to buy branded 
merchandise at cut prices. 

When the manufacturer, on the other hand, assumes the initiative of enforce- 
ment—he is acting in a different light. He is acting to protect his product from 
the improper sales methods of unauthorized dealers; he is acting to defend and 
protect the reliable dealers whom he has authorized to sell his product at prices 
which insure the consumer full value, first quality merchandise and full warranty 
protection available only through authorized dealers. 


“GOOD FAITH’? MANUFACTURERS AND RETAILERS SUFFER 


There are many manufacturers who enter into fair-trade agreements and abide 
by them in complete good faith. However, others do not. They utilize fair 
trade only for the advantages it affords them. The effect of their failure to assume 
their responsibility is inequitable and highly discriminating toward ‘‘good faith’ 
manufacturers and retailers alike. 

When insincere manufacturers establish a fair-trade price for their products in a 
State, they are merely giving the price-cutters a more favorable atmosphere in 
which to wreak their economic destruction. After all, if a manufacturer adver- 
tises his product in national magazines and leading locai papers at a fixed fair- 
trade price, it must be worth that amount in intrinsic value. So reasons the 
consumer. And the barometer of value is established. 

Off the fair-trade price the price-cutter offers a ‘“‘big discount.’’ The reputable 
retailer is often precluded from meeting the competition of the cut price. Why? 
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1. Because he is law abiding. 

2. Because his firm has a reputation for selling at established prices; to deviate 
from such policy is to announce to the public that his policy is not uniform toward 
all consumers. 

3. Because he knows that sound business practices require that he earn a 


certain minimal margin on his goods in order to cover his costs and remain solvent. 


THE RETAILER MUST BE ABLE TO PROTECT HIMSELF 


We feel that it is of the greatest necessity that the Congress establish the 
principle that fair trade is the dual responsibility—a two-way street, so to speak 
of the manufacturer and the retailer. 

We are cognizant of the arguments that court decisions in various States have 
held that it is a defense for the retailer-defendant to show that the manufacturer- 
plaintiff has failed to enforce his fair trade agreements under the local law. That 
is a result which is obscure in a few local court reports. It is not a positive decla- 
ration of the sense of the Congress that the era of insincere lip-service to fair trade 
has ended. The argument against including the statutory responsibility as an 
affirmative duty, simply because it is already good case law, is self-contradicting. 
Manufacturers should have no objection to the Congress stating their affirmative 
responsibility in return for the privileges accorded them. 

At present there are no essurances, no safeguards, to retailers that they have 

an equal chance in a showdown with a manufacturer. The cards are stacked 
against the retailer. There is no certain equity; there is a one-way street. The 
retailer is subject to the caprice of the manufacturer and uncertainty as to whether 
the manufacturer will protect him by taking prompt restraining action against 
violators. We think the retailer should have statutory assurance from the Con- 
gress that he will not be expected to suffer and wait an unreasonable time for 
action by the manufacturer. This can be done by inclusion of the complete 
defense provision in the Keogh bill as reported by the House Judiciary Committee, 
which states: 
“Provided, however, that in the exercise of enforcement of any right of action as 
is exempted from the antitrust laws by this subsection, it shall be a complete 
defense to a charge of unfair competition for the defendant to show that the party 
prescribing the minimum prices has failed to make reasonable efforts to insure 
compliance, by those in competition with the defendant, with such prescribed 
minimum prices.” 


STRONG DETERRENT TO VIOLATORS NEEDED 


Price cutting is a very volatile disease. It tends to break out in epidemic 
proportions if it is not isolated and cured promptly The chink in the armor 
adopted by the House—the McGuire bill— is that there is no strong deterrent to 
would-be violators. We feel that the complete defense provision of the Keogh 
bill (quoted above) would serve to furnish a portion of the badly needed deterrent 
to lawbreakers. It would help prevent epidemics of price cutting on fair-trade 


merchandise and their damaging economic consequences 

It is most probable that the complete defense provision would also reduce costly 
and unnecessary litigation to a great extent. This would be a salutary result. 
It would also forewarn the manufacturer of his responsibilities to protect his 
rights of action; it would give retailers the assurance that they will be protected 
by prompt enforcement action; it would serve as a strong deterrent to would-be 
violators. 


THE SMALL RETAILER NEEDS PROTECTION FOR SURVIVAI 


The fact that the small retailer is the backbone of the healthy American econo! 
has received widespread acceptance in both Houses of Congress. His surviva 
the surest safeguard against monopolistic businesses. 

Fair trade has proved to be a popular means of protecting the small retailer ip 
the several States. However, in almost every instance where price wars have 
been allowed to develop, fair trade, and what it stands for, has been irreparably 
damaged. 

The principle involved here is so vital to the health of smal! business and its 
ability to survive that we urge the Congress to weigh most deliberately t! 
measures which are essential to the successful implementation of strong and effec- 
tive State fair-trade laws. It is probable that even something more than the pro- 
visions advocated herein will ultimately be required to carry out the mandate of 
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the people of 45 of the States—fair trade that ‘‘works’”’ for the benefit of consumers, 
retailers, and manufacturers. 

However, there is pressing need now for closing the glaring loopholes that have 
made the fair-trade laws completely ineffectual. 

These loopholes can be closed by: 

(1) Restoring validity of the nonsigner clause; 

2) Adding to the McGuire bill the Keogh bill provision on retail sales across 
State lines; 

(3) Adding to the MeGuire bill the Keogh bill complete defense provision which 
makes fair trade observance a mutual responsibility. 

The CuarrMan. If there are no further comments or questions, we 
will proceed with the next witness. 

Is there anyone here representing the Maryland Pharmaceutical 
Association, Inc., or the Baltimore Retail Druggists’ Association, Inc.? 

(No response.) 

The Cuarrman. Mr. Lloyd C. Nelson, president, Cal-Dak Co., 
Colton, Calif. 


STATEMENT OF LLOYD C. NELSON, PRESIDENT, CAL-DAK CO., 
COLTON, CALIF.; ACCOMPANIED BY EDWARD O’CONNOR 


Mr. Netson. Senator Johnson, I would like to introduce my asso- 
ciate, Edward O’Connor. 

The CuairMan. We welcome both of you here. 

Mr. Netson. Thank you, Senator. 

Mr. Chairman, it has been necessary for me to make a few slight 
changes in my prepared statement and I thought it might be well for 
the reporter just to take my oral testimony. 

The CuarrMaANn. That will be fine. 

Mr. Netson. Mr. Chairman and Senators, before presenting my 
brief statement as a small manufacturer in support of H. R. 5767, | 
wish to express my appreciation for the opportunity of appearing 
before your committee. I speak only for our company. 

In listening to the Government agencies present their views against 
this legislation, I gathered that we must be talking about some new 
and untried law that could have many pitfalls. Actually, all this 
legislation proposes to do is to close the loophole that the Supreme 
Court ruled existed in the Miller-Tydings amemdment. 

For almost 20 years our economy has prospered under fair-trade 
laws and we don’t have to prophesy the disastrous effects, as did the 
Assistant Attorney General, because history gives us the facts. I 
believe the Assistant Attorney General’s statement that the housewife 
would be up in arms if she knew the full implication of this is ridic- 
culous, in view of the fact that the people of 45 States have consist- 
ently asked for fair trade through their State legislatures. The 
Government agencies vesterday seemed to key all their remarks to 
the drug industry. 

As important as this industry is, I assure you that it is a small 
part of our economy. 

Our manufacturing company, located in Colton, Calif., was started 
in October 1945, by three partners, with $2,500 in cash, the advantage 
of —— legislation, and confidence in ourselves and the future 
of our country. We have progressed from no employees to 117 
employe es, from 1,000 square feet of rented space to our own factory 
of 34,000 square feet on 414 acres of land, from no sales to an annual 
volume of $2 million. 
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Our company name is a combination of the abbreviation of Califor- 
nia and Dakota. My partners and myself came from North Dakota 
and started business in California. 

We manufacture only two items, the Sav-Ur-Bak clothes basket 
and the Cal-Dak tray. A sample brochure is attached. 

We believe that selling pursuant to the fair-trade law does not 
mean selling at a higher price and does not provide for a higher price 
to the manufacturer. Our price is always determined by the cost 
of manufacturing the commodity at a predetermined rate of pro- 
duction. 

This is directly contrary to the Government agency statement. 

The fair-trade law does not enter into our determination of the 
price for which the commodities are to be sold. Fair-trade laws do 
not mean higher prices. Our present retail fair-trade prices are 
lower than they were before Korea. In fact, we have never priced 
up to the limit allowed by OPS. 

The fair-trade law encourages the development of new manufac- 
turers and encourages the development of small business. It gives 
the new manufacturer a confidence that he can put skilled workman- 
ship and high quality into the product he is making and have the 
assurance that his sales are dependent on quality, fair price, and de- 
sirability of the product and not that it will be jeopardized by retail 
price cutting which would kill the market by making the product 
undesirable for most retailers to handle. 

To our knowledge, we manufacture the only clothes basket or tele- 
vision tray that is fair-traded. There are more than 25 manufacturers 
of each item in the market. Our brand name has been built, in the 
territory we serve, by a great deal of advertising and unconditional 
quality guaranty. Cut-rate stores have concentrated on Cal-Dak 
products, rather than non-fair-traded competitive items, because 
consumer acceptance and demand for our high quality is the result 
of promotion and advertising by non-cut-rate stores at fair trade 
prices, 

Cut-rate stores attempt to prove that the competitor across the 
street, by selling at fair-trade prices, is making an unusually high 
profit on the particular item advertised, and the inference is that this 
same situation exists on all products. 

By setting a fair-trade price on our two products, we are not attempt- 
ing to fix the retail price of this type merchandise. If our manu- 
facturing costs are too high, the retail price we set will allow our 
manufacturing competitors to offer lower-priced merchandise and 
our products will not have a market. If we can’t make a good product 
at a reasonable price, our competitors should and will put us out of 
business on that product. However, we don’t believe that indirect 
retail outlets should have the right to jeopardize our general distribu- 
tion and thereby affect our good name and our rate of production 
which is necessary to keep costs down. 

Although we have had increased labor rates, higher matertal costs 
and greater taxes, we have been able to reduce retail prices by in- 
creased production brought about through greater distribution. Cut- 
rate prices, at the retail level, on our products can only tend to restrict 
our distribution, thereby reducing our volume which will increase 
costs aaa must eventually be reflected in higher retail prices. 





RESALE PRICE FIXING 


[ do not believe that we could have built our manufacturing business, 
as we have over the past 6% years, without the protection of fair 
trade. We have had keen competition from rival manufacturers 
which we believe has been the backbone of our success. We know 
that we can compete successfully if we continually work toward 
lower costs and higher volume and, at the same time, improve our 
quality. Any re ‘tailer that thinks our fair-trade price is too high has 
the choice of handling similar items manufactured by competitors. 

Price cutting is one of the strongest forces that can be used t 
develop monopoly. 

As an example, in Phoenix, Ariz., one cut-rate drug store will 
shortly have a monopoly on one of our products if other regular retail 
outlets continue to stop selling this product at the rate they have 
dropped out during the past 3 weeks. This cut-rate drug store is 
selling a $2.95 fair-trade item at $1.98 and their cost is $1.80, which is 
10 percent gross. You would think that at such a bargain, our sales 
in this city would skyrocket. Sure, this cut-rate drug store is selling 
a lot of the item, but our over-all sales in this particular city have 
dropped sharply. This is happening to an item that has successfully 
outsold all other makes, yet it is being forced out of many long- 
established outlets because a cut-rate dealer wants to take advantage 
of consumer demand developed for this brand-name product by these 
hon-cut-rate stores. 

The CHarrMan. How does he get his supply? 

Mr. Netson. I get to that a little later, Senator. 

The CHarRMAN. Please continue. 

Mr. Nevson. Customers of ours, who knew I was appearing before 
this committee, have wired and written regarding the daagers of price 
cutting. I have this correspondeace here and offer it to the committee 
to cousider in connection with my statement. These letters porat out 
the fact that price cutting damages our brand name and lessens our 
market. I would like to offer these if it is of value to vou, Senator. 

The CHarrMaANn. We will be glad to have them if vou want them ia 
the record, if they are pertinent to this heariag. 

Mr. Netson. They are, Seaator, ia that it was just oa the spur of 
the moment that I had the opportunity of gettiag before this com- 
mittee and these have just come in in the last day from our partic- 
ular customers. There are some very good points brought out there, 
Senator. 

The CHarrMan. There are quite a few. If they are pertinent, we 
will insert them. 

Mr. Newtson. Yes, they are wires and letters from Denver and Salt 
Lake. and all the territory that we serve. 

The CuarrmMan. We do not want to uaduly burden the record, but 
we do want everything that is pertinent. 

Mr. Newtson. Yes, sir. 

(The matter referred to is as follows:) 

Sart Lake Crry, Uran, June 2, 1952. 
Luoyp C. NELson, 
Mayflower Hotel: 

Failure to aan fair-trade legisiation will have disastrous effect upon hundreds 
of Utah, Idaho, Nevada, Oregon, Wyoming druggists served by us. 

SmitH Faus Drua Co., 
C. D. Smrra, President. 
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San Francisco, Cauir., May 16, 1952. 
Luoyp NELSON, 
Care of Cal-Dak Co., Colton, Calif.: 
Price your tray cut again in Oakland. Our sales in both stores practically 
stopped. Advise if steps taken to correct situation. 
DoHRMANN CoMMERCIAL Co. 


San Francisco, Cauir., May 16, 1952. 
Luioyp NELSON, 
Care of Cal-Dak Co., Colton, Calif.: 
Cut-rate business is hurting our volume in northern California. Can you do 
something to relieve this unhealthy situation? 
DuNnHAM CarRrRIGAN & HaAyYpDEN Co., 


H. L. Toe.ke. 


Los ANGELES, Cauir., May 29, 1952. 
Liroyp C. NELSON, 
Mayflower Hotel, Washington, D. C. 
Our dealer organization of 5,000 accounts definitely on record with us for protee- 
tion afforded them by fair-trade legislation. They need it and we need it. 
WinttiamM VoLKEeR & Co. or Los ANGELEs, INc. 


Los ANGELES, Cauir., May 31, 1952. 
Lioyp C. NELSON, 
Mayflower Hotel, Washington, D. C. 
Lack of fair trade narrows distribution to a fewer number of consumers who are 
frequently sold substitute inferior quality products. 
Fred Meyer & Co. 


Srockton Cauir., May 31, 1952, 
Lioyp C. NELSON, 
President, The Caldak Co., Inc.. 
Mayflower Hotel, Washington, D. C. 

Price cutting is being used as advertising bait to attract customers. In many 
instances these customers are pressured into buying inferior merchandise at high 
profit margins. Fair trade insures customer satisfaction and provides industry 
with reasonable profits that are an incentive to constantly improve both service 
and product. 

CENTRAL VALLEY HARDWARE, 
T. W. GRENFELL, Vice President. 


San BERNARDINO, CaALir., May 31, 1952. 


Lioyp C, NELSON, 
May flowe r Hotel, Washington, 7 o* 

Sincerely hope your efforts to help reestablishment of fair-trade legislation 
brings us relief from the disastrous price cutting now so prevalent in our trade. 
Let us know what we can do to help 

THe Harris Co. 
Lesuigz I. Harris, 
Preside ne. 


San Jose, Cauir., May 29, 1952. 
Ltoyp C. NELSON, 
Mayflower Hotel, Washington, D. C.: 
Price cutting is having a disastrous effect on our small accounts. 
R. D. BAKER, 
F. E. BAKER & Sons, INc. 
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GLENDALE, Cauir., May 29, 1952. 
Luoyp C. NELSON, 
Mayflower Hotel, Washington, D. C.: 

As a result of price cutting by certain retail outlets in this area we find that our 
entire price structure on all merchandise is being questioned by our customers 
due to the fact that we are selling Cal-Dak merchandise at regular established 
prices. We must discontinue purchasing all merchandise that is featured by 
drug chains and others as loss leaders. 

Cook Correk Co. 
Paut B. Boyp. 


San Francisco, Cauir., May 29, 1952. 


Lioyp C, NELSON, 
Mayflower Hotel, Washington, D. C.: 


If fair-trade laws are not reinstated the small dealer faces elimination through 
indiscriminate price cutting which channels sales through chain store and large 
cut-price operators. 

KAEMPER & BARRETT. 


East Paterson, N. J. 
Luoyp C, NELSON, 
Mayflower Hotel: 


Repeal of fair-trade laws has induced disastrous price wars which will ultimatel) 
have injurious effect on name brands involved. Inevitable end is higher; consumer 
prices accompanied by lower quality standards, introduced by nondescript lines. 
Urge Senate consider reinstatement of fair-trade legislation to restore fair com- 
petitive practices among retailers. 

THe Granp Union Co. 
W. H. PReIs. 


Los ANGELES, CALIF. 
Lioyp C. NELSON, 
Mayflower Hotel, Washington, D. C.: 


Continued price cutting of your products will force independent merchants 
out of business. 
UniTep States HarpwareE & Paper Co. 


SoutaweEst Harpware Co., INc., 
Los Angeles, Calif., May 28, 1952. 
Mr. Luoyp C. NELSON, 
Mayflower Hotel, Washington, D. C. 

Dear Luioyp: Replying to your letter on fair-trade legislation, we are cer- 
tainly with vou in this fight for protection of the factory’s good name and product 
through all of the channels of distribution—that evervone may meke a fair profit, 
and to be allowed to live and grow with our great country. 

It would be hard for me to put into one sentence the disastrous effect of price 
cutting, as vou asked. However, I have this thought personally which, to the 
best of my knowledge is a thought that has not been brought out in considering 
this matter of fair-trade law. 

If I would trv to state it shortly, it would be in this wav: 

A fair-trade law is to a factory the same as a copyright is to an author and 
publisher, or a patent is to an inventor. It protects and assures the factory in 
the value of their trade name and product. 

Sure will be thinking of vou and hoping that you can make an impression on 
the committee as to the necessity of the proper fair-trade law. 

Yours truly, 
SouTHweEst HARDWARE Co., 
L. G. Heyer, Assistant Manage 
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Bert J. Cuark Co., 
Kansas City, Mo., May 28, 1952. 
Subject: Fair trade. 
Mr. Luoyp C. NELSON, 
President, The Cal-Dak Co., Colton, Calif. 

Dear Mr Ne xson: While fair-trade practices have been normally followed, 
the State of Missouri has never accepted the Fair Trade Act, as such. It is our 
personal opinion that fair-trade is beneficial to American business, and the 
maintaining of prices, with equitable profits, promotes economic stability at all 
levels. 

Yours very truly, 
Bert J. CLARK. 


CENTURY DisrrRiIBuTING Co., 
Denver, Colo., May 28, 1952. 
Mr. Luoyp C. NELson, 
Washington, Di, 
Dear Mr. Neuson: We have received your letter of May 27, and are behind 
you 100 percent in vour fight to retain fair trade. 
We firmly believe anything less than a firm fair-trade law is detrimental to the 
interests of good business. 
My best wishes go forward to you, and toward your efforts in this matter. 
With kindest personal regards, I remain 
Yours sincerely 
Century Disrriputina Co., 
Haroup Levine, Ceneral Manager. 


BANNER HARDWARE DISTRIBUTING Co., 
De mver, Colo., May 20, 195 _$ 
Mr. Luoyp C. NELSON, 
Washington, D.C, 


GENTLEMEN: In our estimation it is imperative that some form of fair-trade 
legislation be adopted by the Senate; otherwise, price cutting will have a disastrous 
effect on the many thousands of small merchants throughout the country. 

Your courteous attention in this matter will be appreciated. 

Very truly yours, 
' BANNER HarpWare Distrinutine Co, 
Harry Levy. 


LARMAC SPECIALTIES, 
Van Nuys, Calif., May 31, 1952. 
Mr. Luoyp C. NELSON, 
Washington, D. C. 


Dprar Mr. Newson: Please register our approval of fair-trade legislation with 
the Senate Interstate and Foreign Commerce Committee. 
Price-cutting will mean the elimination of all small business. 
Yours very truly, 
LARMAC SPECIALTIES, 
Haroutp FE. McKay, 
President. 


Matucoum Brock Co., 
Bakersfield, Calif., May 29, 1952. 
Mr. Luoyp C, NELSON, 
Washington, D. C. 
Dear Mr. Netson: In reply to your letter of May 27, I might sum up the effect 
of price cutting this way 
“It has put the largest department store in this city practically out of the small- 
traffic appliance business.” 
Standard-brand merchandise in such lines is being kicked around as leaders to 
the extent that the reputation of very fine national products is being ruined. 
Sincerely, 
Matcoum Brock Co., 
Joun Brock, Assistant Manager. 
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ALBERT KESSLER & Co, 
San Francisco, Calif., May 29, 1952, 
Mr. Luoyp C. NELSON, 
Washington, D. C. 


Dear Mr. Newson: Glad to note you are fighting for fair trade. 

Price cutting creates loss of confidence, chaos, lack of profit incentive to handie 
a good product, mostly through the action of a few firms who take advantage 
of the advertising, quality, and demand for an item, to their own advantage. 

Looking forward with interest to the final action of this committee. 

With best wishes, remain 

Sincerely yours, 
ALBERT KESSLER. 


PROGRESSIVE WHOLESALERS, INC., 
Los Angeles, Calif., May 29, 1952. 
Lioyp C. Nextson, Washington, D. C. 

Drar Mr. Neuson: In order to stay in business during these trying times 
one must make a profit. Price cutting is the surest way to go out of business 
Fair trading of merchandise is the main answer to our probiems and your problem 
is ours. 

Sincerely yours, 
PROGRESSIVE WHOLESALERS, INC. 
HERMAN GARTZMAN. 


THRIFTY WHOLESALE Co., 
Phoeniz, Ariz., May 29, 1952. 
Mr. Loyp C. NELSON, 
Washington, dD. sy 


DrarR Mr. NELSON: We would be most happy to see your items fair-traded, 
as there is a great deal of price cutting in this area. 
Yours truly, 
Turirpry WHOLESALE Co., 
D. L. Marvin. 


MARTIN MERCHANDISING Co., 
Glendale. Caltf.. Vay 29, 1952. 
Mr. Luoyp C, NeLSson 
Washington, Ee. 

Dear Luoyp: The recent price cutting of Cal-Dak items by some of the local 
retail outlets has forced a number of our finest accounts to stop selling Cal-Dak 
items. They refuse to reorder any Cal-Dak items until this practice is stopped 

Sincerely, 
MARTIN MERCHANDISING Co., 
GoRDON A. MARTIN. 
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ALLIED WESTERN DistrirvuTors, INC., 
San Francisco, Calif., May 29, 1952. 
Mr. Lioyp C. NELSON, 
Washington, D. C. 


Drar Mr. NEtson: I understand from your representative that you are due 
to testify before the Senate committee regarding fair-trade legislation. 

As a wholesaler who services 3,000 western accounts, mostly small stores, 
we certainly hope you are able to convince the committee that price-cutting has 
only one end and that is the extinction of small business. The small merchant 
is our backbone, and though his voice may not be as audible as the highly finaneed 
drug chains, ete., he is nevertheless the backbone of the country and it is high 
time consideration is given to his welfare. 

Any legitimate business is entitled to a normal profit. Take that profit away 
and this is exactly What happens with no fair trade—and you will have all business 
soon controlled by a few major chains who have the dollar power to take present 
losses on one hand to gain future profits on the other. 

The jobber who apparently gains a temporary advantage due to price-cutting 
soon loses this advantage. The old axiom that ‘vou never get anything for 
nothing’? must come to the fore. 

Our organization will be very interested in receiving word as to how the wom- 
mittee voted on fair trade, and especially any members of the committee who 
reside in California, Oregon, and Washington. 

Cordially vours, 
ALLIED WesTERN Distrisvutors, INc., 
P. J. Hewrrr, President 


Buprow &«& Co., 
Los Ange les, Calif., May 29. 1952. 
Mr. Luroyp C. NEuson, 
The Cal-Dak Co., Inc., Colton, Calif. 

Dear Mr. Netson: We are glad to know that you are at this time in Washington 
hoping to influence the reestablishment of the fair-trade system of price. We 
cannot urge you too strongly to do everything possible to work toward fair-trading. 
You will have the thanks of all the jobbers and individual retail stores. 

We are enclosing an ad in today’s paper showing just what disastrous effect 
unfair competition has on the great majority of dealers in this country. This 
particular store is selling below cost, not alone selling below a justifiable mark-up 

Please accept our thanks for vour efforts. 

Yours very truly, 
3upDROW & Co., 
Ropert G. Buprow. 
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LACAR ENTERPRISES, 
Belmont, Calif., May 29, 1952. 
Mr. Lioyp C. NELSON, 
Washington, D. C. 
Dear Mr. NeEtson: Price cutting is beginning to go out of control. We will 
have to discontinue buying lines that are not protected. 
Cordially, 

LACAR ENTERPRISES, 
Maurice BARNBLATT, 

General Manager. 






BRUNER WHOLESALE Co., 
Phoenix, Ariz., May 28, 19852. 
Subject: Fair trade. 
Mr. Luoyp C. NELSON, 
President, The Cal-Dak Co., Inc., 
Washington, D.C. 

Dear Sik: Price cutting gives an unfair advantage to a few large operators, at 
the expense of all legitimate businessmen. We support fair-trade legislation to 
help all business progress. 

Yours very truly 
BRUNER WHOLESALE Co., 
H. L. Bruner. 

























PHOENIX HARDWARE Co. 
Phoenix, Ariz., May 28, 1952, 
Mr. Lioyp C. NELson, 

Washington, D. C. 

Drar Mr. NELson: Price cutting is definitely creating havoc with the legit- 
imate storekeeper who is trying his utmost to stay in business and make a fair 
margin of profit. 

It is mv firm belief that if this situation is corrected, it will be to the mutual 
advantage of everyone concerned. 

Yours truly, 
PHOENIX HARDWARE Co., 
By Irvine Katze, President. 



























Exvecrric Suppiies DistriBputina Co., 
San Diego, Calif., May 29, 1952. 
Mr. Luoyp C. NELson, 
Washington, D. C. 

Dear Mr. Newson: We are very glad to learn that you are to testify before the 
Senate Interstate and Foreign Commerce Committee on June 2 in connection with 
proposed fair-trade legislation. 

As wholesale jobbers, all four of our houses in southern California have suf- 
fered from the effects of dealer price cutting since the discontinuance of fair- 
trade laws. We have asked our Washington representatives for their active 
support in reenactment of fair-trade legislation. 

Kindest personal regards. 

Very truly yours, 
ELectrric Supeiies Disrrrputine Co, 
JoHn W. Gwynne, Purchasing Agent. 






CERTIFIED APPLIANCE DISTRIBUTORS, 
Los Angeles, Calif., May 28, 1952. 
Mr. Luoyp C. NELSON, 
Washington, D. C. 


Dear Mr. NELSON: We feel that the recent trend of price cutting is indeed 
very harmful to the over-all business picture. 
Very truly yours, 
CrErRTIFIED APPLIANCE DISTRIBUTORS, 
By J. E. Lrpaw 
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ZELLERBACH PAPER Co., 
Los Angeles, Calif., May 28, 1952. 
Mr. Luoyp C. NELson, 
Washington, D. C. 


Dear Mr. Newtson: Your letter regarding fair trade legislation has been 
referred to our headquarters for their official reaction. 
Very truly yours, 
ZELLERBACH Paper Co., 
Ik. J. DeGrorr, Resale Department. 


ARIZONA HARDWARE Co., 
Phoenix, Ariz., May 28, 1952. 
Luoyp C. NELSON, 
President of Cal-Dak Co. 

Dear Sir: You may testify before the Senate committee in connection with 
the proposed fair-trade legislation that Arizona Hardware Co. is 100 percent in 
favor of fair-trade legislation. 

We have read a lot of reasons why there should not be, but none of them have 
been logical and convincing. 

Very truly yours, 
ARIZONA HARDWARE Co., 
F. E. Griner, Purchasing Agent. 


WALTER BypbkE Co., 
Fresno, Calif., May 29, 1952. 
Mr. Luoyp C. NELSON, 
Washington, D. C. 
Dear Mr. NEtson: Regarding price cutting on fair-traded merchandise, this 
is very disastrous to honest and fair-dealing merchants. 
Please do all in your power to have legislation passed. 
Yours very truly, 
WALTER BypbeE Co., 
By Norman P. Bype. 


LORENZ Co., 
Klamath Falls, Oreg., May 29, 1952. 
Mr. Lioyp C. NELSON, 
The Cal-Dak Co., Inc., Washington, D. C. 

Dear Mr. NEtSON: We believe the best way to answer your letter of the 27th 
is to enclose a mimeographed copy of the statement by Mr. Walter W. Bronson 
before the Judiciary Committee of the House of Representatives. 

I think from this you can pick out any sentence or paragraph or combination 
of them, which might appeal particularly to you. 

In our own case we have sent this copy to our Representatives in Congress 
and asked them to apply it to their own experience. Apparently they have done 
it since they took the trouble to write us and tell us that this seemed to be a fresh 
point of view. 

We wish you much success in your efforts. 

Yours truly, 
LORENZ Co., 
Gro. P. Davis, General Manager. 


STATEMENT BY WALTER W. Bronson II, PRESIDENT OF THE BRONSON & 
TOWNSEND Co. 


My firm is a wholesale hardware distributor, a member of the National Whole- 
sale Hardware Association, similar to hundreds of hardware wholesalers through- 
out the country. We buy from many manufacturers of our own choosing, and 
sell to many retailers who wish to buy from us the lines we sell. 

The consumer determines our success or failure and this success or failure of 
our dealers, through buying or not buying the merchandise we offer. Through 
the vears, we have sold both fair-traded merchandise and non-fair-traded mer- 
chandise. The consumer has consistently selected fair-traded merchandise in 
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preference to non-fair-traded merchandise available both through our dealers and 
many other retailing channels. This year-in and year-out preference proves 
conclusively that fair-traded merchandise in the hardware, housewares, electrical 
fields has offered the consumer consistently better values. Otherwise, he would 
never have purchased fair-traded, known-value items in such overwhelmingly 
greater quantities as compared to non-fair-traded items. 

No manufacturer could ever force us to buy or sell fair-traded merchandise. 
If we could find better values we most certainly would. No dealer has ever 
forced us to buy or sell fair-traded merchandise; nor could we force a dealer to 
buy or sell any given line or product. The consumer has absolutely free election 
to buy or not to buy—there is never any coercion at any point—all persons, con- 
sumers, retailers, and wholesalers judge the basic value of each product and 
purchase accordingly. 

Why should not a manufacturer have the right to select the prices at which his 
products are sold? If, as the opponents of fair trade would have you believe, the 
prices of fair-traded products are too high, why would the consumer, dealer, and 
wholesaler buy them? The facts are clear and proven. Year in and year out, 
fair-traded products offer better, known, measurable values to the consuming 
public. 

I will not try to point out why manufacturers can offer these better values 
under fair trade than without it. That case is being ably presented by persons 
in the manufacturing business who are far more capable of presenting their case 
than I. 

I would like to point out the specific injury which can be inflicted on small inde- 
pendent retailers and wholesalers by indiscriminate price-cutting tactics of giant 
retailers. A case in point is the Macy-sponsored price war of last year. The 
damage to small retailers was tremendous. Appliance sales stopped dead. Re- 
tailers, the major part of whose volume consisted of electrical and housewares 
lines being “footballed’”’ by the giant New York retailers, were in some cases 
actually forced out of business; and in thousands of other cases, grievously injured. 
The aspects of this specific price war is also covered more completely in other 
testimonies. 

These are the main points I would like to leave with you as one of a representa- 
tive group of hardware wholesalers: 

1. We have conscientiously tried to select the best values offered us by manu- 
facturers. 

2. In our judgment, in our dealers’ judgment, in the consumers’ judgment, 
fair-traded items have represented consistently the best values. 

3. Neither we as a distributor, nor any dealer, nor any consumer has been 
forced to purchase a fair-traded item or a non-fair-traded item. 

4. Independent wholesalers feel that fair trade has proven itself a valuable 
force in our American economy and should be restored through proper legislation 
to a position of effective enforcement. I believe the Keogh bill (H. R. 6367) 
will accomplish this. 


CLARKE WHEELER Co.,, 
Sacramento, Calif., May 29, 19852. 


Mr. Lioyp C. NELSON, 
Washington, D. C. 


Dear Luoyp: Was very pleased to learn that you had been called to testify 
before the Senate Interstate and Foreign Commerce Committee on June 2 in 


connection with the proposed fair-trade legislation. 

I sincerely hope that vour testimony will in some way present to the above 
committee a clear picture of what happens in an area when a price cutter starts 
to work. 

In Sacramento as you know we have been hit hard—our appliance sales as 
well as those of our dealers have dropped to practically nothing. It isa fact that 
many items which we carry can be purchased from a price cutter at less than the 
price we sell to our dealers. 

This matter has been given serious attention by our board of directors and our 
plans are to discontinue to a great extent the distribution of all traffic appliances 
in Northern California unless some relief is forthcoming from Congress. 

Sincerely, 
W. 


GEORGE TRIPP. 
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Mr. Nextson. Why do we sell to these cut-rate stores? Actually, 
we do not. However, in order to get mass distribution, we sell our 
products to wholesalers or jobbers who in turn sell to the retailer. 
These jobbers cannot refuse to sell to any retailer simply because 
the retailer may cut prices—that’s the law. In addition, this whole- 
saler most likely is doing a great deal of business with this cut-price 
expert on non-fair-trade items and he can’t jeopardize the account 
by refusing to sell him one particular item. Does that answer your 
question, Senator? 

The CHAarRMAN. Yes, it does. It emphasizes a rather strange 
situation. 

Mr. Netson. Well, in order to eliminate this particular account, 
Senator Johnson, we would have to change our complete method of 
distribution. In other words, instead of working through jobbers 
we would have to sell only direct. For instance, in southern Cali- 
fornia we probably, through our jobbers, are offering our merchandise 
to every small account through 250 salesmen. For instance, Junior 
Hardware has 57 salesmen and California Hardware has 50 salesmen, 
and they are carrying our item in every nook and corner of the southern 
California territory. 

In order to get around this situation existing today we would have 
to completely change our method of distribution and sell direct only, 
and then find some loophole ourselves where we would refuse to sell 
to cut-rate druggists. 

The CuarrMan. Under your present method of merchandising the 
fair-trade laws are not of much value to you? 

Mr. Nezson. Since the recent Supreme Court decision that is 
right, sir. 

The CuarrMAN. This method of operation is not dependent upon 
the Supreme Court decision? 

Mr. Newtson. Yes, sir; from this standpoint: Under the fair-trade 
laws, the manufacturer sets the retail price, and whether we sell 
through jobbers or sell direct that price established by the manufac- 
turer is the retail fair-trade price. 

The CuarrmMan. Then your difficulty is not with the method of 
merchandising, your difficulty is with the Supreme Court decision 
of 1951. 

Mr. Newson. Yes, sir. We have our argument on our method of 
distribution. We think it is the finest that can be obtained, but 
because of the Supreme Court decision we do not have any fair-trade 
law. Whether we sell direct or whether we do not, the only thing we 
could do is sell direct and have an agreement with every retailer, or 
have an actual contract with every retailer. 

The CuarrMaAn. You did not make that point very plain in your 
statement, but I am glad to have it clear up now. 

Mr. Netson. Under fair-trade laws, a manufacturer has a choice. 
He can either fair trade his products or he can select a course of setting 
the price that he must get and let the retail price be whatever the dealer 
selects. We started business under the latter course. After 1 year 
we switched to fair trade because no two dealers had the same price 
and, as a result, buyers were very hard to attract. Setting an estab- 
lished fair-trade price is not the path of least resistance for a manufac- 
turer because it requires a lot of hard work to protect that price. 
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At this point, Senator, I would like to comment on the last testi- 
mony here. We feel this way, if a manufacturer sets a fair-trade 
retail price, we say an unscrupulous manufacturer has taken advan- 
tage of the fair-trade law and no one has any protection: If a manu- 
facturer sets a fair-trade price and makes no effort whatsoever to 
police that price then your dealers are going to discontinue that item. 

We have had that come to us many times. As soon as a dealer in 
Phoenix cuts the price on our product we immediately get telephone 
calls, wires, and letters from other customers saying, “‘So-and-so cut 
the price. What are you going to do about it?” 

So the retailer puts the burden on the manufacturer, where he 
should. If the manufacturer has a right to establish a fair-trade price 
he also has the responsibility to see that all violations that are called 
to his attention are followed up. That iswhat wedo. We have never 
had a violation of our fair-trade price called to our attention that we 
haven’t completely run it down to get the particular retailer to use 
his option to either sell the item out at the cut price, or sell it back to 
the manufacturer at cost. ‘That would be my answer to how a manu- 
facturer is penalized if he does not police his fair-trade prices, because 
the dealer just will not handle the item that is fair traded if the manu- 
facturer behind that product is not policing his own fair-trade prices. 

That was the thing we got into. When we set our fair-trade prices 
the minute somebody cut the prices we went right in, if it was close 
to the factory, we went right in and talked to the individual. This is 
the first time where manufacturers actually came in and policed the 
price, but that is our interpretation of the fair-trade law. 

The CHarrRMAN. Your testimony then is in conflict with Mr. Heer’s 
testimony. He seemed to think you needed a change in the law, and 
according to you, unless a manufacturer does operate in good faith 
he is the loser. You say that the retailers were quitting. 

Mr. Neuson. That is right. 

rly ‘ "8 \ ° 4 

he CHarrMAN. So the manufacturer is the loser then and you do 
not need any change in the law. 

Mr. Netson. The retailer can quit, just like previous testimony has 
brought out. He has the option. He is not high and dry, like the 
Government agency pointed out yesterday. In other words, you can 
buy the item and if that item is not backed up by the manufacturer, 
or if for any other reason he made a poor purchase, which a lot of 
dealers do, he has the right to sell the item out at cut prices, if he is 
going to sell the item, or else sell it back to the manufac ‘turer at cost. 

The CHarrMan. What about the contract? As I understand the 
plan, the manufacturer enters into a contract with one retailer and 
then that contract becomes binding upon all retailers. 

Mr. Neison. The way they bind themselves is by buying an item 
that is fair-traded. 

The Cnarrman. They do not have to buy the item. 

Mr. Neuson. That is right. 

The Cuarrman. If they are buying the item they are bound by the 
contract even though they did not enter into it. 

Mr. Neuson. That is right. 

The CuarrMan. The contract runs on and on forever and a day. 

Mr. Neuson. Exactly. It is a definite contract until you might 
change the prices. We have reduced our fair-trade prices several 
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times on both items, and whenever we reduce the prices then we enter 
into a new contract at the new fair-trade price. 

The CHarrMAN. But the retailer cannot break that contract. 

Mr. Neuson. The only way the retailer can break the contract is 
by discontinuance. 

The CuarrmMan. He can quit handling the goods. 

Mr. Nextson. Yes. In other words, if a competitive item comes 
along that he feels is better value for his customers or has a better 
profit margin in it, he can drop our item by closing it out, he can sell 
it at his cost, if he wants to. He has the option in some States to 
send it back at the dealer’s cost. 

The CuarrmMan, But the manufacturer can amend the contract, he 
can raise the price or he can lower the price, whatever he wants to do. 
The retailer has no relief, or can have no relief except to quit handling 
the goods, but the manufacturer can change the contract any time he 
wants to. 

Mr. Newson. Yes. 

The CuarrMan. Or enter into a new contract. 

Mr. Netson. He can raise the price or lower the price according 
to his costs. I could get away from the feeling that somebody i 
violating something, because after all we are selling the merchandise 
on an open market. We can’t fair-trade unless it is open competition. 
No one is forced to do anything unless they want our product, and 
they do not have to handle our product because there are 25 others 
on the market that he can choose from. 

The CHarrMan. All right. I want to know a little more about 
the competitive requirements in the law. Those competitive re- 
quirements are in the State law, are thev not? 

Mr. Newson. Yes. 

The CHarrMAN. They are not in Federal law? 

Mr. Neuson. No. 

The CHatrmMan. Do all States having a fair trade and practice act 
have a competitive requirement? 

Mr. Netson. Yes. An item cannot be fair-traded if it isa monopo- 
listic item. I mean if it is an item that be so controlled by patents or 
otherwise, then it is a monopolistic item. 

The CuHarrMan. If the State wanted to enact that kind of law? 

Mr. Newson. Yes, if the State wanted to enact that kind of law in 
that particular State it could be fair-traded. 

The CHarrMan. Isn’t it true that some other States have laws that 
do not recognize that competitive requirement? 

Mr. Netson. It is my understanding in every State that we have 
fair-traded they have the competitive requirement. Now, we have 
not fair-traded in every State, because we do not distribute in every 
State that has fair-trade laws. In every State we distribute our 
items it is my understanding that item cannot be fair-traded unless it 
is In open competition. 

The CHatrMan. Unless some else has for sale in that State a com- 
petitive product. 

Mr. Netson. That is right. I think that is a very necessary 
element of the law, because if you did not have that then a manu- 
facturer could pretty much force the retailer to buy this particular 
item, if it was demanded by his customers, if they wanted it, even 
though he did not think the price was right. But in our particular 
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case there are so many items of similar nature manufactured and at 
various prices, both higher and lower, that they have a complete 
choice. 

The CuarrMan. Would it be in violation of the antitrust laws if a 
State should enact legislation giving a monopoly such as we have 
described here? 

Mr. Newson. I would like my associate to answer that. He has 
had more experience on that particular point. 

The Cuarrman. If the State did not require competitive goods 
before giving the retailer the protection of a fair-trade act, would 
such practice be in violation of the antitrust laws? 

Mr. O’Conner. Yes, Senator, in my opinion it would be in violation 
of the antitrust laws in that it would be an agreement or contract 
restraining trade which the antitrust law prevents. Under the pro- 
posal here to amend the Miller-Tydings amendment, if the State did 
pass that there would be nothing in this House bill here that would 
prevent it from going into effect. If the State legislature should pass 
it then the law would be legal and valid in that State under this bill 
here, and under the Miller-Tydings amendment it would also be 
valid in interstate commerce. 

The CuarrRMAN. In paragraph (3) the bill reads: 

Nothing contained in this Act or in any of the antitrust Acts shall render 
unlawful the exercise or the enforcement of any right or right of action created 
by any statute, law, or public policy now or hereafter in effect in any State, 
Territory, or the District of Columbia, which in substance provides that wilfully 
and knowingly advertising, offering for sale, or selling any commodity at less 
than the price or prices prescribed in such contracts or agreements whether the 
person so advertising, offering for sale, or selling is or is not a party to such a 
contract or agreement, is unfair competition and is actionable at the suit of any 
person damaged thereby. 

There is nothing in there that places the State under any responsi- 
bility with respect to the antitrust laws. It makes this whole opera- 
tion outside of the antitrust laws. 

Mr. O’Connor. Yes. Of course that was the original purpose of 
the Miller-Tvdings amendment. These contracts ordinarily would 
be in violation of the antitrust laws, and as soon as the article left the 
State, started to flow in interstate commerce, it ran into the Sherman 
Act and was in violation of the antitrust law. Then the Miller-Tyd- 
ings amendment went on to say if that transaction is lawful in the 
State then, because it is lawful in the State, it will not be unlawful 
when it starts to flow in interstate commerce. So this would be an 
exemption from the antitrust laws. 

The CuarrMan. Yes; this is a complete exemption. Whether the 
State law has a monopoly practice in it, or authorizes a monopoly 
practice, you still lift it completely out of any violation of the antitrust 
laws under that provision of the bill. 

Mr. O'Connor. Yes; that statement is true. Of the 45 acts that 
are enacted, they are all very much patterned after the California 
legislation, which was the first act of this type, and they are all acts 
that are uniform. To be a fair-trade item the statutes all read it 
must be in open competition with commodities of the same class, and 
if it is not open competition, if there are not commodities competing 
with each other, then that item cannot be fair-traded. 

The CuatrrmMan. For instance, we will take tires. Suppose five 
manufacturers of tires sell tires in the State and all of them are trade- 











290 RESALE PRICE FIXING 


marked goods, would that satisfy the competitive element in the State 
laws? 

Mr. O’Connor. Yes; it would. 

The CuarrMan. In other words, if you have two or more trade- 
marked goods for sale in the State that satisfies the competitive ele- 
ment. 

Mr. O’Connor. Well, to say two or more, it would be the definition 
of commodities in open competition with each other, which would be 
the term of the statute to be interpreted by the court. Whether or 
not two items would constitute a monopoly of that item, or whether or 
not the fact that there are just two items, or three, or five items of that 
same class, if they are all fair-traded together, whether or not the 
court, in considering the terms of that statute would consider them in 
fair and open competition with commodities of the same class I don’t 
know what the court’s opinion about that would be. In my opinion 
if the five items are of the same class, and there are only five of them, 
then there would be a monopolistic trend of that nature. 

The CuarrMan. If they are all fair-traded? 

Mr. O’Connor. Even if they are all fair-traded. It would seem as 
though they were not in open competition with items of the same 
class because of the close tie-up of the five items, and the court might 
hold that such relationship would not be within the meaning of this act. 

Mr. Netson. There is one point, Senator, that I would like to 
make. It would be very unusual for every item of this class to be 
fair-traded, because there are a large number ef manufacturers, in 
fact a major part of the manufacturers, who would rather not fair- 
trade, because they would rather set a price on what they know of 
the item, and to do it on the open market and let others kick it around. 
In our particular product we are the only one that know that. 

Senator CaprHart. Why do you want a fair-traded product? 

Mr. Netson. We want a fair-traded product, Senator, because it is 
the only way that we can build quality into our product, and that is 
to protect our method of distribution. 

Senator Caprenarr. To build a good product, to build quality into 
it you want to fair-trade? 

Mr. Netson. Yes. 

Senator CarrEHart. Why does the druggist in Phoenix cut your 
prices? 

Mr. Neuson. Of course he has not told me why he wants to cut 
them, but this is my reasoning: In other words, in the city of Phoenix 
we have done a very good job of distribution, we have gotten prac- 
tically every outlet in the city of Phoenix. 

Senator Caprnart. You spend a lot of money on it, promoting it 
and you create good will for it, and this fellow who has a store on the 
corner wants to cut the price on your product in order to cash in on 
the effort that you put forth. 

Mr. Neuson. Yes. 

Senator Capenar?. If you had not done so much on it up to that 
time he would not have any interest in it at all. 

Mr. Netson. That is right, Senator. 

Senator Capenart. Isn’t that the whole story? 

Mr. Neuson. That is the whole story. If we come out with an 
item of new manufacture that drug chain would not be interested in it. 
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Senator Caprnart. In other words, he would not even look at your 
product until you people built up the market and created good will. 

Mr. Newtson. Yes. 

Senator Carenart. Possibly he would not even talk to your sales- 
man. 

Mr. Newtson. Yes. 

Senator CapEHART. You went in, spent a lot of time, money, and 
effort, and built up the market and then he comes along and wants 
to cash in on the expense and effort you went to in building up the 
market. 

Mr. Netson. That is right. 

Senator Caprnart. Isn't that all there is to it? 

Mr. Netson. He not only uses our product which we built up dis- 
tribution on, but he uses our name. If he did not take a one-page ad 
and advertise a cut price, including our name, it would not damage us 
nearly as much. 

Senator CapenArt. I have seen them do this: They have a big ad 
about cut prices on a product as a leader to get them into the store and 
then when you get in there he does not have any of that product and 
he sells another brand. That is what we call ‘“‘slockers.’’ I have seen 
that happen a lot. 

Mr. Neutson. Yes. 

The CuairMan. The situation in Phoenix, Senator, in addition 
to what you have stated, is even worse than that. All of these com- 
petitive mercantile establishments have shut down because they are 
required, through their contract, to sell at higher prices. 

Senator CAPEHART. Yes. 

The CuarrMAN. So that he undercuts all of them. 

Mr. Netson. Senator, there is one point there that I would like 
to dwell on. They are not compelled to buy our product at the pres- 
ent time, you see, because we have no direct contract with every dealer. 
There isn’t any dealer in Phoenix that today could not cut the price on 
our item, because this is interstate commerce. 

The CuarrMan. Then why are you suffering losses in sales? 

Mr. Netson. Can you imagine a dealer buying an item at $1.80 
and selling it at $1.98? He has got 10 percent gross. 

There isa’t a dealer in the United States that can operate on that. 
If this particular drug store sells all its products on 10 percent gross 
they would be broke in 2 weeks, because there isn’t any such thing as 
operating on 10 percent gross. But that is what we had been making 
on our item, 10 percent. 

Mr. O'Connor. Plus that, if this bill goes through, and since he is 
a nonsigner and there is no nonsigner provision in the bill, we could 
not do anything about it. Fifteen years ago, up until maybe last 
vear, we could have gone in and gotten an injunction to restrain him 
from advertising him that way, but if this bill goes through there is 
nothing we can do about that cut-rate store there. If this bill goes 
through with the nonsigner provision, even though he is a nonsigner, 
we can get a injunction against him. 

Senator Carpesarr. If you have no list prices, or published prices, 
or established prices by the manufacturers and left the pricing up to 
several hundred thousand retailers in America, you would have all 
sorts of prices, and how would the publie ever know whether they were 
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getting the proper prices or not? One man might come in and say 
it is a dollar and the next man might come it and say it is a dollar 
and a half. How is the public going to know if they do not see the 
prices advertised in the newspapers, the radio, and the magazines? 
How would I know whether a certain item sold for $49 or whether it 
sold for $79? Who is going to protect me? I would have no way of 
knowing what the value was, would I? 

Mr. O’Connor. That is exactly right. That is the reason for 
fair-traded prices. 

Senator Capenart. The fellow that sits around and waits until 
somebody spends time, effort, and money and creates a market, 
and creates in the minds of the people the knowledge that a certain 
product sells for so much, and it has quality, and then he comes 
along and uses it as a leader, and not for the direct purpose of selling 
it, but to get people into the store to sell them something else? 

Mr. O’Connor. That is right. 

Mr. Ne son. We are talking about the situation in Phoenix. We 
have spent a great deal of money on a similar situation right 
within our own State, and the courts, from the superior court to 
the court of appeals, have told us in not so many words, but in reality 
that we must come to Congress for relief, because even in the State 
of California if any of our sales are in interstate commerce then all 
of our sales are in interstate commerce. So even in our State we 
have had a ruling from the court of appeals which says if any of our 
sales are interstate commerce then all of our sales are in interstate 
commerce. That same ruling has been handed out in Minnesota. 

Mr. O'Connor. In Michigan, by the attorney general. 

The CHatrRMAN. I think we have | andled it in the same manner 
by the Federal court. 

Mr. Newson. This is the State court, sir. In other words, we have 
a situation where we are located in California and if we make a ship- 
ment to another outlet not in California that is considered interstate 
commerce. 

The CHartrMan. That particular shipment in California would be 
in intrastate commerce, but the Federal courts would say that all of 
your operations were interstate. 

Mr. Nextson. That is right. 

The CuarrmMan. That is what the Federal courts would say if you 
ship anything outside. All right, let us go ahead now. 

Mr. Netson. What will happen to our company if this bill is not 
passed? We have enough confidence in our ability to believe that we 
will do as well, or a little bette r, than our competitors. We have al- 
ternate plans made to which we can turn the minute we think that 
fair trade is a lost cause. Fortunately, we don’t believe fair trade is 
going down the river because it has been one of the most wholesome 
factors in the growth of our economy since the depth of the depression. 

We firmly believe that fair trade enables a manufacturer to develop 
brand name quality merchandise that he can guarantee. He will ad- 
vertise this merchandise and create a mass market which will enable 
him to reduce the retail price of his quality merchandise as his produc- 
tion increases. For those manufacturers that believe price alone is all- 
important, they must know that there isn’t anything that can’t be 
made cheaper to sell for less—which was the philospohy of the depres- 
sion—and this choice is still open to them under fair trade. 
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Every cut-rate operator that I have talked to explains that he 
can sell for less because he uses a self-service system and therefore 
does not need salespeople. Self-service can prosper only if the 
manufacturer continues to create consumer demand through adver- 
tising of brand-name merchandise. If brand-name merchandise is 
withdrawn from self-service stores, all they have left is price alone. 
We firmly believe that price alone has never been a prime factor in 
our distribution system. 

Why should we put so much value on fair trade if it applies to only 
5 percent of the products on the market? I don’t know whether 
that 5 percent figure is accurate but I do know that 100 percent of 
our sales were made on fair-traded merchandise and we didn’t start 
to develop our business until we chose to use fair trade. We hear a 
lot of talk about how important small business is to our economy. 
It is our experience that small business can be hurt seriously by not 
having fair trade. 

I like to compare a small-business man with the small wage earner. 
Both are constituents of yours. You say to wage earners that you 
will guarantee him a minimum wage but he still must sell bis services. 
The wager earner can go broke regardless of minimum wages if he 
can’t hold a job but he knows that no other wage earner can underbid 
him below that minimum wage. Under fair trade, you would say 
to the small-business man that he is guaranteed a minimum mark-up 
on any fair-traded merchandise he chooses to handle. He still has 
to operate efficiently or he will go broke—but he knows that no other 
retailer can undersell him to the consumer below the fair-trade price. 
Fair-trade laws is no expense to the Government in that it provides 
for self-enforcement. 

Before we can attempt to establish manufacturing costs on a new 
item, we must determine our rate of production. We may estimate 
that our costs will be low enough to establish a retail price of $3.45 on 
a production of 10,000 units per week. On the other hand, if we can 
produce 25,000 units per week we can install more automatic equip- 
ment and effect other economies that will allow a retail price of sale 
$2.95. In order to produce this higher volume at a lower price, we 
must plan our distribution to develop sales at this increased rate. Cut 
prices at the retail level would retard and possibly destroy our planned 
distribution and seriously affect our ability to hold the costs that 
enabled us to establish lower retail prices. 

From the foregoing statements, based on our experience, we contend 
that those manufacturers and retailers choosing to operate under fair 
trade on one or more products that they sell will stimulate competi- 
tion among manufacturers and make possible lower prices on quality 
merchandise to the consumer. 

We respectfully submit that the people in 45 States want and have 
fair-trade legislation. The House of Representatives by almost unan- 
imous vote has done its part to correct the defect in the fair-trade 
legislation as ruled by the Supreme Court decision. All we ask is 
that the Senate allow fair trade to continue as it has so successfully 
during the past 15 years. 

Mr. Chairman, the passage of this legislation is vital to our small 
manufacturing company. I expect to remain in Washington several 
days and will be available to members of your committee to give you 
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further detail on my position, if that is necessary. I have come here 
from California for this express purpose. 

Thank you, sir. 

The CuarrMAN. Unless Senator Capehart has other comments or 
questions, we thank vou, Mr. Nelson, for your appearance. 

Mr. Gordon L. Uhl, a jeweler from Pittsburgh, Pa 


STATEMENT OF GORDON L. UHL, JEWELER, PITTSBURGH, PA. 


Mr. Unt. Senator Johnson and Senator Capehart, my name is 
Gordon L. Uhl. I operate a jewelry store in Dormont, which is a 
suburb of Pittsburgh, a neighborhood store. I have operated this 
store in the same location for over 18 years. I employ two people 
besides myself in the store. 

I appear here today because I have been very greatly hurt during 
the past year since the Supreme Court upset the effects of the fair- 
trade law. In March alone of this year, my volume fell almost 50 
pores’ over March 1950. Fair prices on the brand-name products 

I sell are no longer effective in the stores I have to compete with. I 
feel it is important that you gentlemen get an accurate picture of 
what happens to a small me chant such as myself when there is no 
fair-trade protection. 

The stores selling a large variety of merchandise who have the 
constant pressure of the need for traffic, sooner or later get around 
to taking advantage of the public acceptance of well-advertised 
branded merchandise. For lack of imagination in merchandising, the 
operators of these types of stores find that they can practice a decep- 
tion on the public and attract a great many customers. The system 
that they use is the well known one of loss-leader sales. 

They take a nationally advertised commodity which is advertised 
and usually sold at a standard price and feature it at deep cut prices. 
On this loss leader they make much less of a profit than they must have 
to stay in business, and sometimes they even advertise a price of less 
than delivered cost. They do this because they want to get customers 
into their stores by creating the false impression that since they sell 
the loss leader at a low price, everything else they sell is likewise at 
bargain prices. Obviously, this is not true. If it were, every one of 
these merchants who prac tic e this loss-leader selling w ould be out of 
business. 

There is a minimum amount of gross profit that every store must 
make in order to pay for the cost of doing business. ‘This runs 
between 35 to 40 percent. Since these competitors of mine seem to be 
doing very well despite the fact that they sell the same standard 
merchandise I sell at half price, they must be making a whale of a 
profit on other things to make up the difference. 

Since | am running a jewelry store and sell primarily watches, 
diamond rings, and silverware, most of which is standard brand- 
named merchandise, I cannot afford to compete with these loss leaders 
by matching the cut prices of the other stores. You see I do not have 
any other types of merchandise that are unbranded and which I 
could sell at a higher price than they are worth to give me a fair 
average. 
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One of the two employees I have in my store is my watchmaker. 
Since I am an established jeweler in my community I am expected to 
service the watches which I sell my customers, and I do this. I think 
it is fair to say that you can’t possibly sell a good, brand-name watch 
without standing behind it ready to adjust or repair it when necessary 
any more than you can sell an automobile without properly providing 
for service and repair. A watch-repair department is not a profitable 
operation in itself, but is a must for an established jeweler. I have to 
depend on the mark-up when I sell standard-brand merchandise to 
help defray the cost of this department. 

Senator, I feel that that is most important not only to me, but to the 
small jeweler. 

Unfortunately, within the last vear I have found myself receiving 
new watches from customers of the loss-leader merchants who have 
no such department. The customers may have thought that they 
were getting a bargain when they bought the watches at a fraction 
of the regular retail selling price, but then they probably found out 
later on that they could not look to the organization that sold the 
merchandise to stand behind it as I do. 

Every day customers of mine come into the store and ask for a 
standard jewelry item by name and number and then walk out to 
buy this merchandise at half price after making sure it is identical 
with the regular items on my shelf. 

I am sure it is not the intention of the Government to ignore this 
kind of deceptive loss-leader selling, which takes business away 
from me every day. I hope you centlemen will make it possible for 
me to stay in business by restoring fair-trade protection for me and 


thousands of other small jewelers all over the country. 

Senator, I would like to offer this ad which is running in the suburb 
of Pittsburgh at 50 percent off. I have been greatly affected also by 
another ad that was run a couple of weeks ago at 15 percent off. 
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2, 1982 


win § KLEIN 2 
NOMINATES 
LOWELL B. MASOR 


for PRESIDENT! 


T, WAPNESDAY. way 


Who is Lowell B. Mason? We don't know him (personally). We don't know if 
he is a Democrat or a Republican—but we do know he is one hundred percent 
American, one hundred percent for the people, AND he’s one hundred percent 
against Price-Fixing! Here's what he said to the American Retail Federation in 
Washington last week: 


“Government price-fuing, limiting competitive practices. destreyve competition 
ye and the free eoterprive initiative that has made American industry the world 
leader . . . The economy itself and NOT the government i+ the true preserver of 
competition... 1 like to see businessmen sweat... Competition is the he-t 

answer to present bu-ine-- problems and high prices!” 99 
LOWETEL B. MASON. Member Federal Trade Commi-tivn 
May 13, 1952. Washington. D.C. 


A vote for Lowell B. Mason is a “vote” against high prices! Write or wire 
TODAY to Senator Edwin C. Johnson (Senate Office Building, Washington, D.C.) 
—urge him to vote NO against the MAGUIRE price-fixing BILL! COME TO 
S. KLEIN on-the-Square TOMORROW AND VOTE YES FOR LOW PRICES, THE 
AMERICAN WAY! 


LOOK AT THE NEXT PAGE AND SEE WHAT WE MEAN! 


Copyrighted S. Klein-on-the-squere, ine. 1952 


WITHOUT EXCEPTION—6. KLEIN HAS NO PRICE-FIXING AGREEMENT WITH ANY MANUFACTURER WHATSOEVER! 
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Rifz Block Angus 
Ace 
Roto-Broii 
Waldorf 
Stern-Brown 
Broit-King 


MIXERS 


Dormeyer 

Sunbeom 

G. E. 
Gilbert 


Homiltor-Beach 


Mixette 
Kitchen-Aid 


RSDAY to 8:45 P.M. 


FIXING 





28% to 63% OFF 
ELECTRIC APPLIANCES & HOUSEWARES 


IRONS 


G. €. 
G.E. Steom 
Steam-O-Matic 
Sun Chief 
Presto 
Sunbeam 
Casco 
Stern-Brown 
Arvin 
Westinghouse 


WAFFLE IRONS 


Dominion 
Westinghouse 
Arvin 


BLENDERS 
Waring 
Oster 
Universol 


FRYERS 


Fryryte 
Dormeyer 
Fry-All 
Hollywood 
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COFFEE MAKERS 

Continental 
Silex ‘ 
Suabeam : { 
Cory : 


KITCHEN WARES 
Flint Kitchen Teois 
Ekco Utensils 
General Slicers 





Poregon Defrosters 
Cory Knife 
Sharpeners 
Handy-Hot 

Portable Washers 


MISCELLANEOUS 
Oster Hoir Dryers 
Arvin troniag 
Boards 
6. E. Vacuum 
Cleaners 
Mezzanine * Moin Bidg. 
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RESALE PRICE FIXING 


to Fix’ Prices..but G00D 
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READY TUESDAY 10 A.M. AT BOTH ALEXANDER’S | 


America’s Most Famous Make! 


Yes! Men's Brand New 3.935 


ARROW SHIRTS 


1800 of America’s most famous dress shirts in fine white cotton broad- 


cloth. With barrel cuffs. Sizes 14 to 16' 


35% Off Fixed Price! 
Famous Label in 


Every Shirt! 


3? to 35 sleeve lengths in the 


group. Come early! Sure sellout! 





Misses’ 16.935 Blouse « Skirt Sets 


Misses’ 7.95-10.95 Swim Suits 


3.99 


Stunning 2-piece sets of famous Hope Skill- 
man woven combed yarn chumbray. Satin 
Stripes, contrast stitc hing Grey, blue, aqua, 
pink, Sizes 10 to 16, 





Nylon-and-acetate or nylon lastex swim 
suits. Flared skirts, classic or button styles, 
rayon jersey linings. and some Loued bras. 
Sizes 32 to 40 





6000 Bras by Poirette...deep plunge styles, 
wired for separation and support without 
the aid of straps. Mistione, riistlone-and- 


*3 Poray Strapless Bandeaux 
rayon satin combination. Plushed for com- 


1.38 
fort. Sizes 32 to 38, B and C cups. 


Uptow ALEXA DERS'| 










2 GREAT STORES . . . FORDBAY RB., Cor. Concourse .. . TBIRD AVE., Xr, 15307 ST 


20420—52——20) 






00h ORF | 
DEMRUS & 

BULA 
WATCHES 


500 Vi rist Watches 







Por Men & Women 






55% Off Fixed Prices 






Including Fed. Tax 







e 350 BLILOVA Watches 
Price-Pixed $12.50 to $95.00 
Oar Price $19.12 to $42.75 









e 150 BENRUS Waiches 
Price-Fixed $15.00 to $71.50 
Our Price $20.25 tv $32.17 










Ge, OFF! 1600 Boys’ & Girls’ 
Gene Autry Wrist Watches 


Price Pleas 
me Dy ts 
at 6.33! ® Tex 
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-., %@ MAN. OR PHONE OHDERS 
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to Fix Prices... but 6000 


READY TUESDAY 10 A.M. AT BOTH ALEXANDER’S 





America’s Most Famous Make! 


Yes! Men's Brand New 3.935 


ARROW SHIRTS 


35% Off Fixed Price! 2 5S 


1800 of America’s most famous dress shirts in fine white cotton broad- 


Famous Label in 


Every Shirt! 





cloth. With barrel cuffs. Sizes 14 to 16’ :. 37 to 35 sieeve lengths in the 


group. Come early! Sure sellout! 





Misses’ 16.9.5 Blouse « Skirt Sets 


Misses’ 7.93-10.935 Swim Suits 


Nylon-and-acetate or nylon listex swim g 


*3 Poray Strapless Baundeaux 
rayon satin combination. Plushed for com- 


fort. Sizes $2 to 38, B and C cups L. 


Uptown ALEXANDERS® 


Stunning 2-piece sets of famous Hope Skill- 
man woven combed yarn chambray. Satin 
Stripes, contrast stitc hing. Grey, dlue, aqua, 
pink. Sizes 10 to 16. 


suits. Flared skirts, classic or button scvles, 
rayon jersey linings. and some vonued bras. 
Sizes 32 to 40. 








6000 Bras by Poirette...deep plunge styles, 
wired for separation and support without 
the aid of straps. Mistione, mistlone-and- 
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001 OFF 
DEMRLS & 


BULOM 
WATCHES 


500 Wrist Watches 







Por Men & Women 
55% Off Fixed Prices 
Including Fed. Tax 









e 350 BLULOVA Watches 
Price-Pixed $12.50 to $95.00 
Oar Price $19.12 to $42.75 








e 150 BENRUS Watches 
Price-Fixed $15.00 to $71.50 
Oar Price $20.25 te $32.17 














60°, Off! 1060 Boys’ & Girls’ 
Gene Autry Wrist Watches 


Price 6 Ples 
Ficed » 4 Z Ped. 
a: 633! © Tex 









2 GREAT STORES .. . FORDHAM RB., Cor. Concoarse .. . THIRD AVE., Nr, 15307 ST... . We MAD. OR PHONE ONOLES 


20420—_52——20 
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FIXED-PRICES 


(federal tax included)! 






Price-fixed at $71.50 te $275.00! 
S. KLEIN PRICED (59°, OFF) 
AT $35.75 TO $137.50! 


150 


Price-fixed of $55.00 to $89.50! 
S. KLEIN PRICED (50° OFF) 
AT $27.50 TO $44.75! 

e 
2 
Price-fixed et $49.50 to $64.00! 
S. KLEIN PRICED (50°, OFF) 
AT $24.75 To $32.00! 


price-fixed at $39.75 to $87.59: 
S. KLEIN PRICED (50° OFF) 
AT $19.88 TO $43.75: 





1000 LADIES' & MEN'S BULOVA WATCHES, | 
PRICE-FIXED AT 555 TO S135, S. KLEIN 
PRICED AT 527.50 To $67.50! | 

i 

i 


All current Styles, including the newest? 21]. 
S. KLEIN PRICED (50% OFF) jewel “American Giri", factory-ticketed and 
AT $24.75 TO $67.50! Price-fixed at ‘71.50, s. Klein priced at (50% 
aman Zen off) *35.75—and the newest men's 14 K#. gold 


Price-fixed at $49.50 to $135 00! 


We ycts incurred through nor. [ a NO ADDITIONAL CHARGE—2 initicks =} STREET FLOOR 
. raved on every watch urchased at S, Klein! : 
Se ee eee $ y P MAIN BLDG. 


f a. 2 ‘(NEW _YoRN) 191 STREET, rn set al fe a | 
. "TENAR}4MOAD Ano West rani svintts * 
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The CuarirmMan. That is pretty tough competition. 

Mr. Unt. That is tough competition. 

Senator CaprEHnArt. Of course, you have two problems in this: You 
have the slicker who has this business because he wants to get people 
in the store. He has got a couple of watches, he sells those, and then 
when the people come in he tries to sell them some off brand, or some- 
thing else. And then you have the circular advertisement in which 
the manufacturer himself promotes cut prices. 

Mr. Unt. As you notice in the ad, six watches are listed. Five of 
them are name brands and one of them is a “‘switch,”’ one is an un- 
known brand. I have never heard of it. I have been in the jewelry 
business for 25 vears and I have never heard of the watch listed there. 
It could be a “switch.” 

Senator CaPpEHART. This matter could go so far that you would end 
up in America with maybe 25 percent as many merchants as you have 
today, and these 25 percent doing all the business and putting 75 
percent of the merchants out of business. 

Mr. Unt. That is right. 

Senator CaprHArr. That is not what made America, in my opinion. 
In my opinion, what has made America is a lot of stores up and down 
the streets of America giving service. You have just got to make up 
your mind as to whether you want a few monopolies in America doing 
all the business or whether you want to have tens of thousands of 
very small-business men. 

Mr. Unt. In the last 10 days we have had four people come in asking 
for a certain type of watch. I showed it to them, explained it to 
them, and they wanted the number, wanted the name of that par- 
ticular watch, and we have checked and we have not found those 
people coming back. Very soon we will also find that they are wearing 
a watch that the y have bought at a discount. 

Senator CapeHArt. 1 suppose some people would make the argu- 
ment that the consumer under that system would be able to buy for 
less, but I question it. 

Mr. Un. He may be buying a certain item for less, but before he 
gets through he might be buying another item that he is paying triple 
for. 

Senator Caprenartr. As I say, I question it. Once you run 75 per- 
cent of the merchants out and have 25 percent left they inevitably 
are inclined to increase their prices. That has been my observation. 

The CHatrmMan. Thank you, Mr. Uhl. 

Mr. R. J. Wilkinson, Master Photo Dealers and Finishers Associa- 
tion. 


STATEMENT OF R. J. WILKINSON, JACKSON, MICH., EXECUTIVE 
MANAGER, MASTER PHOTO DEALERS’ AND FINISHERS’ ASSO- 
CIATION 


Mr. Witkrtnson. My name is R. J. Wilkinson. I am executive 
manager of the national trade organization in this field, the Master 
Photo Dealers’ and Finishers’ Association. This organization is com- 
posed of member firms comprising over 1,700 of the principal retail 
photographic stores in the United States. Its members are con- 
servatively estimated to be handling between 65 and 70 percent of the 
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total of all retail sales of photographic goods, equipment, and services. 
However, the association serves the entire industry on all such projects 
as affect the entire industr y's welfare and our sectional and national 
meetings and conventions are open to all members of the industry, 
and are participated in by them without regard to membership. 
Throughout the war and for 27 years we have been privileged to ex- 
clusively represent this industry group and have earned and received 
the confidence of practically all elements in the business regardless of 
membership in the association. Our members, and the others engaged 
in the retail photographic business, are about evenly distributed 
throughout the entire 48 States in nearly direct ratio to the popula- 
tion totals of the various States. 

In addition to the conclusions and observations made as executive 
manager, in which capacity I have served this association for over 
17 years, [ am also the owner-operator of a typical member establish- 
ment, composed of a retail photographic store and photo-finishing 
laboratory operated in combination, in a mid-eastern city of 65 ,000 
population. The statements therefore come not only from observa- 
tions and experiences drawn from the industry as a whole, but from 
close observation of the same problems in my own business. 

Our statement does not intend to explore the background of legal 
viewpoints surrounding and supporting the establishment and opera- 
tion of fair-trade laws in the 45 States now having such legislation on 
their books, but rather to discuss quite frankly the direct impact on 
our own business that results from the workings of competitive fair- 
trade pricing in actual practice. The niceties of public welfare and 
interest in the issue deserve comment to the extent of expressing the 
views of the small-business firms represented by such firms as. this 
association comprises. 

The aim of our efforts, on behalf of these hundreds of small-business 
—s is: 

To protect them from the predatory selling practices which are 
natal sought to be used by some of the large department stores 
and chain operators to divert our business through the use of the loss- 
leader selling technique and thus build up monopolies in the merchan- 
dising field, having the effect of destroying competition and restrain- 
ing trade. 

To preserve and protect gainful employment and opportunity 
in ‘the thousands of small towns and cities, which comprise the “grass 
gree! ’ of our national economy. 

To protect our citizens and customers in these communities from 
as and deceptive trade practices. 


RETAIL PRICE MAINTENANCE THROUGH FAIR TRADE IS NOT PRICE FIXING 


Our members do not believe in price fixing. Economists all agree 
that to fix the price of commodities and services through collusion ‘and 
agreement between groups of producers or groups of sellers is unsound 
and against the public interest. Our lawmakers quite rightly have 
passed laws to prohibit such conspiracies to restrain grade and destroy 
competition. Competition should be preserved by our laws just as 
control of monopoly is a function of good government. But the 
preservation of open competition does not require nor imply that chaos 
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or demoralization should be the end result any more than the exist- 
ence of a ‘‘big”’ business implies that it is in fact a monopoly. 

As we see it, it is price fixing and is unlawful for a group of manu- 
facturers, engaged in the production of like goods, to sit around a 
table and conspire to fix the prices of the goods they produce and sell, 
by agreeing with each other as to what they will charge the dealers 
or the public. 

It is price fixing for a group of retail grocers, retail druggists, or 
retail camera dealers to sit around a table and agree among themselves 
what their charges to the public for services and products shall be. 
Such activity is against the public interest and is clearly and rightfully 
prohibited by law. 

It is quite something else for a manufacturer, having produced a 
product of quality and merit, and having marked it with his name and 
brand to clearly identify his willingness to be responsible to the public 
for this product, to sit down and carefully compute what price it is 
worth and what must be charged to recover his costs and a fair 
profit, and what reward will be the minimum inducement for his 
distributors or retailers, that will result in its widespread display and 
selling effort in retail channels and what price will, in open competition 
with other products of a like kind and other producers of equal or 
greater efficiency, bring his product the maximum number of sales. 
That is the establishment of a fair competitive price in a competitive 
atmosphere. 

Clearly, if he is greedy and sets the price to the public too high, 
in comparison with the price set by his competitor, the public can and 
will leave him and his product stranded for lack of sales. It has 
happened dozens of times in the sale of cameras under fair-trade 
pricing. 

By the same token, if in computing his retail selling price, he makes 
the inducement to retailers too low to recover their reasonable costs 
of maintaining a place of business and paying a living wage to their 
employees, the retailer in self-defense must abandon the opportunity 
to handle his product and instead handle the product of any com- 
petitor whose produce and price provides a proper reward. If for any 
reason, in the sale of a product, with or without merit or with or with- 
out the benefit of fair-trade legislation, it is priced at a level that does 
not recover the retailer’s costs for doing business and paying his help, 
he has no choice but to discontinue to sell the product or go bankrupt 
inevitably. A third alternative of engaging in deceptive advertising 
and loss-leader selling is available and may enable any retailer to bait 
customers into buying shoddy goods in sufficient volume to make up 
his losses. Such tactics are not in the public interest and should be 
outlawed. 

The whole process of establishment of a competitive fair-trade price 
is loaded with the consumers’ interest and protected by the producers’ 
self-interest. It is elementary business economics that a school child 
can see through. It is not economically immoral and is not against the 
public interest. 

It is competitive price setting with the interests of his employees, 
his retailers, and the public carefully balanced to secure for himself 
maximum number of sales of his product. His establishing of hia 
own minimum and maximum retail price, his widespread advertising 
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of this product and price, places all of his cards ‘face up” in his 
relations with the trade and the public. It guarantees the public 
that he is responsible for the product and that it contains a competitive 
value as compared with all other products of the same kind, and they 
are free to buy the competing product if the value is less than offered 
by a competing producer. 

The honest product with an honest value for the price offered, 
may safely be advertised widely with the knowledge that the more 
people who know of the competitive value of the offer, the more 
sales will be made. If, on the other hand, the product lacks value or 
— characteristics commensurate with the price that bas been 
set, the very act of nationally advertising it and its retail price will 
hasten the day when it will not sell at all in competition with a better 
value offered by competition. Clearly, his trade name and trade- 
mark and established price become a thing of value to the manu- 
facturer directly in proportion to the number of people who come to 
have confidence in his product and learn of the full competitive 
value offered for their money. 

Having examined some of our views with respect to the funda- 
mentals of permitting a manufacturer to establish and maintain 
competitive resale prices for his product, when such products are in 
open competition with other like products for the same uses, you 
may well ask, ‘What is the retailer’s interest in such legislation as is 
proposed under H. R. 5767?” 

Our interest in the reestablishment of legislation to implement 
and make effective the right of manufacturers to enter into com- 
petitively established fair-trade prices for retail distribution of branded 
trade-marked goods and equipment is a fundamental one. Unless 
the selling practices of the predatory retail monopolies can be brought 
under reasonable control through legislation, which forbids and pre- 
vents loss leader and bait advertising and selling of branded quality 
products, then the smaller and service retailing units of business are 
inevitably going to be driven out of business. You have only to 
examine the business roster of any “Main Street’ in America to see 
for yourselves that, even in spite of the nominal restraint against 
destructive competition that has been exerted during the years “when 
the fair-trade laws have been in operation, hundreds of the smaller 
independent business establishments have been driven out of business, 
one by one, by the large chain department and specialty stores. I 
challenge anyone to show me one of such operations that has not had 
as its principal inducement to patronage, the ‘“cut-price’”’ advertising 
appeal. 

Our own ‘Main Street” has in 15 years been converted almost entire- 
ly to remote-controlled and managed chain and department store opera- 
tions. This conversion has in degree been restrained by the fact 
that many of the finest products produced in this country have been 
sold under competitive fair-trade prices, which have allowed the 
smaller and specialty stores to sell such products without their being 
used as the “‘bait’’ for predatory selling practices by the retail monopo- 
lists. Since the invalidation of the Miller-Tydings Act, which 1m- 
plemented the fair-trade statutes of the 45 States embracing fair 
trade, the tempo of this loss-leader selling has been stepped up by 
reaching all of the fair-traded products and is increasingly eating into 
the business of independent business firms. Maybe the best way I 
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can dramatically show what happens to the smaller retailers under 
conditions existing without the fair-trade laws is to go back and relate 
a true story of my own experience. It can be duplicated all over 
the land and in hundreds of instances. 


DESTRUCTIVE PRICE CUTTING HURTS EVERYBODY 


We have operated a retail photographic store for many years, selling 
cameras, films, photo supplies and equipment. In the period previous 
to the establishment of the fair trade laws we saw the entry of the 15 
mm. home-movie camera that has since become a big factor in sales. 
We saw in this new product an opportunity to build up a prosperous 
business for ourselves and our employees. We installed a fine home 
motion picture department. We manned it with expert trained sales 
people whose duty it was to promote, sell, and teach the use of this 
equipment. We put in a fine projection room for the free use of cus- 
tomers, we collected and mailed their films in to the processing labora- 
tories without charge. We helped them edit their films and taught 
classes of interested camera clubs the advanced technique of getting 
successful home movies. We kept records and a registry of what each 
customer owned so that we could aid them if equipment was lost or 
stolen; we serviced, cleaned, and oiled their projectors and polished 
their camera lenses—in fact we built up a long line of customer services 
which were given without charge to those who purchased movie equip- 
ment—regardless of where they bought it. We arranged installment 
accounts for those who could not otherwise own such equipment—lI 
want you to see that we did set up a lot of valuable services to aid the 
customer get picture results for the money he spent. 

For the record I want to give you a typical letter showing some of the 
workings of this loss-le ader selling. This is not exactly on the point 
but it shows you how the loss-le ader ads work out. 

This letter was passed to me by some consumer in Toledo, in my 
capacity as executive manager of the association. 

It has been suggested to me by a local camera dealer (he runs the “Art’s Camera 
Exchange” on Starr Avenue here in Toledo) that you might be able to help me or 
advise me what to do about the following problem 


I thought this illustrated so well your remark, Senator— 


On March 20, 1952, in response to an advertisement in a photog raphy macazine 
I ordered a second-hand movie camera from the Minifilm Camera Corp., 1190 
Avenue of the Americas, New York 19, N. Y., and sent a bank money order in the 
amount of $87.50, payment in full. 

On March 24 they answered my order saying that the camera I requested had 
been sold but that they could let me bave another one for only $20 or $30 mere. 
(I’ve forgotten the exact amount.) They didn’t return my check or mention 
refund. 

I answered immediately saying that I wasn’t interested in any other than the 
original camera I had ordered—that further correspondence would be unecessary 
and undesirable to me, and that I simply wished them to return my money by 
return mail. 

On April 2 I received a long-distance call from a Mr. Frank of that firm in New 
York City. Again he was offering me still another camera and saying that it 
would cost an additional amount. I told him clearly and in no uncertain terms 
that I was not interested in any substitute for my original order, and that since 
that camera had already been sold, I wanted my money back immediately, as 
requested in my letter. I told him that I was quite upset that they were insisting 
on dragcing the thing out, when I had clearly indicated that I would accept nothing 
else and wanted my money back. He then said it would be returned promptly. 
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Now, more than.a month has passed since that telephone conversation. I have 
heard nothing more from them, and I have not received my money back. 

The bank here informs me that they deposited my check to their account in a 
New York bank on March 31. 

What shall I do now? Can you help or suggest in any way? 

I realize that in the end, they must return my money, but I do wish that I 
could have the satisfaction of knowing that in some way they could be made to 
suffer and regret their unethical, inconsiderate, and illegal action in this matter, 

I should be ever so grateful to hear from you regarding my problem. 

It is the use of the biggest price value as a loss leader and then the 
lengths they go to afterward in attempts to get it. 

We have in my town one of the cut-price jewelry stores. I happen 
to know the attorney for that firm. They have a certain ad on now 
where they made a big splash about a popular brand-name item. I 
said, ‘The clerks over there will get fired if they get rid of one of 
these.”’ He says, ‘That is just a come-on.”’ 

There has long been the theory thrown out by the opponents of 
fair trade that a small-business man is inefficient. In other words, 
that he can match the cut prices. The records do not show that at 
all, and when you have time I can show you by submitting some 
proof of that, as to the actual overhead in the retail photographic 
business. The OPA during the war made a study of 300 establish- 
ments. We furnished them with a list of names. They were all in 
the eastern half of the United States. They came up with a figure of 
28.2 on each dollar of sales as the break-even point in this particular 
business. In other words, out of the average sale of $1 our cost comes 
to 66%, and the remaining one third is what we call gross mark-up 
from which must come the overhead and profit, if any. 

Twenty-eight percent of that 33% is our cost of doing business in 
this busmess. That is the break-even point. We could not possibly 
be more efficient. 

Senator Capenarr. Of course the manufacturer does not have to 
go into fair-trade practice unless he wants to. 

Mr. Witkrnson. It is strictly voluntary. 

Senator Carenart. But if he decides to do so then of course he is 
protected by the law. 

Mr. WiLkinson. Yes. 

Senator Capenarr. If he decides to stay out he can do anything 
he wants to, he can sell any merchant he cares to and that merchant 
can sell his product to whoever he cares to. 

Mr. Wirixinson. He has a free choice. 

Senator Caresart. But if he wants to go in and protect his quality, 
his prices, and his dealers, he can do so by advertising the prices so 
they become established in the minds of the people—the buyers. Then 
all you are asking is that he be protected against the fellow who takes 
advantage of his “quality, his advertising, and his dealer organizations, 
that he does not come around and undermine him by trying to cash 
in on the time, money, and effort that they spent in trying to build a 
known product of quality at a given price so every buyer i in America 
knows exactly what the price is. 

Mr. Wirxinson. That is correct. 

Senator Caprnart. They do not need to do it if they do not want 
to, they can stay out if they want to, but if they do w ant to do that 
then you advocate that they be protected by this law or some other 
law. Is that your position? 


anak 
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Mr. Witxtnson. That is correct. I would be definitely against and 
I think most of my people would be opposed to any arrangement that 
would not protect them. 

Senator CapeHart. And under those circumstances, only in States 
where there are other articles to compete with the article of the 
manufacturer that wants to adopt fair trade. 

Mr. Wiikinson. That is my point. 

Senator CarpEnart. Is that the position of all those advocating 
this legislation? 

Mr. Wiixtnson. Yes, that is the position of at least 95 percent of 
the firms in this business. 

Senator Capenarr. Why would anyone object to that? 

Mr. Witkinson. I can’t think of any good reason, unless they want 
to prey on the reputation of the products that become loss leaders. 

To continue with my statement, our mark-up or gross profit, as | 
stated, on the equipment and film rolls sold in the movie department 
was 334 percent. Our overhead—the cost of rent, heat, light, and 
sales staff and the other essential costs of keeping the establishment 
running—was on the average about 28 percent, which, before taxes, 
left us with a little over 5-percent profit for my investment and enter- 
prise. Home movies were relatively new and for about 2 or 3 years 
we had this business almost unhampered by predatory cut-price 
competition. Certainly we did not get rich, but we paid our help 
well and the entire community was benefited by this activity. We 
used to sell from 400 to 700 rolls of movie film per month at the regular 
price—then it happened. 

We found ourselves developing new prospects, loaning them cameras 
for trial, putting on shows to induce sales prospects to sign on the 
dotted line. Then they started to tell us something like this, ‘‘Well 
Wilkinson, we have decided to buy a movie camera and we appreciate 
your efforts to show us how to do it, but we find we can get one in 
Chicago at a 20-percent discount. If you care to match this price, 
we would prefer to buy it from you of course. We lost two out of 
every three sales we developed during the last year of this department. 
We were still able to keep going on the revenue brought in by film 
sales. Then the dam broke. 

Sears, Roebuck’s retail store—two blocks away put in movie film 
for these movie cameras we had sold. They priced it at $3.95 per 
roll—5 cents less than the film cost them and us in Rochester, N. Y. 
where it was made—to say nothing of the transportation. They had 
no other photo equipment or supplies, offered no assistance or services 
to owners, in fact their clerks told customers who asked to be shown 
how to load cameras: ‘Take your camera down to Royal Service, 
they’ll show you all about it.””. And we did for a time—at our own 
expense. Our film sales dropped from 400 to 700 rolls a month to 15 
or 20, and these only to folks who had missed the ads. To make a long 
story short, we had to close the department and release three people. 
Fortunately we still had some products and services in other lines or 
we would have quickly gone broke. Macy’s store in New York did the 
same thing and drained away many sales despite 900 miles of distance. 

You might well say at this point: “Tt was too bad for you, but the 
public got “their film cheape rso in total everything was 0. K.”’ That’s 
one of the mistaken conceptions about this whole subject. When a 
product is driven out of a service store such as ours, the public gets 
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hurt too. Here is how it worked out. At the time we closed the 
department we had sold and created nearly 800 owners of movie equip- 
ment in our city, which considering population and the investment 
involved was pretty good—good enough that it attracted national 
attention in trade cireles. 

Eighteen months after we quit the department, we took a house-to- 
house surve y to find out what had happened to this business. We 
found that these folks had received no assistance or service with their 
cut prices. The lack of suggestions and assistance caused enthusiasm 
to dwindle and equipment to gradually be shelved. When enthusi- 
asm died the consumption of film dropped, and when it no longer had 
‘‘mass appeal’’ as a loss leader, the Sears store quit handling the film. 
Our survey disclosed that less than 50 of the owners were still using the 
equipment. ‘This drop in the use of the equipment meant that back 
at the factory there was less film manufactured and less payroll. The 
people who had bought the equipment lost their investment, we lost 
the department of our business, the manufacturers lost production 
and labor lost its wage. Multiply that picture by hundreds of in- 
stances like it—some greater and others of lesser size and you have an 
accurate picture of what predatory loss leader selling does to a small 
business in the photographic field—in fact to the whole national 
economy. 

As an aside on the consumer’s interest, we know of one jeweler who 
was a customer of ours normally, but he bought his movie camera 
in Chicago at a 25 percent discount and then he and his wile took a 
vacation to Alaska—their first in 18 years. He went up to Sears and 
bought 30 rolls of film at $3.95 per roll and “saved” $2.05 on each one— 
so he thought—Sears didn’t know how to show him the loading pro- 
cedure, the Chicago discount house failed to send him any instructions, 
and he never got a single frame of pictures—no one told him he had to 
leave a loop in loading the camera. Everybody lost except the preda- 
tory seller who presumably found advantage in creating the impression 
that they are so much more efficient that they could sell for less. 
A few years later fair trade laws became effective and we were again 
able to promote the business and rebuild this business activity. Now 
with the invalidation of interstate fair trade protection we again face 
the same predatory selling tactics. 


SUBSTITUTION AND SWITCHING HURTS THE PUBLIC 


It hardly needs explaining to you gentlemen that when any retailer 
anywhere finds that as a result of the loss-leader adve rtising of preda- 
tory sellers, he can no longer sell a certain quality branded product 
at a price that will recover his costs, he must discontinue the sale of 
such items and if possible switch his customers to other products 
upon which he can make a profit. 

Even in the big stores using the loss-leader techniques in their 
advertising, clerks are taught the art of switching customers, after 
they ask for the advertised item, to other products upon which the 
store can make a large profit. Whenever any product is under such 
price attack, it can be practically driven off the market because it 
becomes unprofitable to those doing the advertising and their com- 
petitors as well. The repercussions of this vicious cycle have almost 
driven out of the market certaim items at various times. The public 
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finds that these quality products are actually hard to find under these 
circumstances. Statements like, ‘‘We are just out,” “We expect a 
shipment next week,’ and similar remarks are made to be quickly 
followed by the suggestion of profitable substitutes. The customer 
frequently gets discouraged in this quest and buys whatever he can 
get. No retailer, big or little, is going to make it easy for customers 
to secure articles upon which there is no profit or in fact a loss—they 
go under the counter and eventually out of stock entirely. This has 
the effect of penalizing the manufacturer of quality products, encour- 
ages the producer of shoddy, and tends to force consumers to take 
inferior goods. 


GOVERNMENT RECORDS SHOW HOW THE BIG STORES OFFSET THEIR 
LOSSES 


That loss-leader selling of value-established brands which are 
nationally advertised, provides an effective means of deceiving the 
public into believing that all their goods are bargains, is shown by 
Government records. That the cuts in prices are not made up by 
so-called store efficiency, but by raising the percentage mark-up on 
soft goods and merchandise that the consumer cannot identify the 
value of, seems pretty well established by the following record of 
purchases, furnished by custom agents at the direction of the Secretary 
of the Treasury of the United States under a requesting resolution of 
the United States Senate and entered into the Congressional Record. 
‘The customs record shows: 


1 


Percent of 
price to cost 


Article Where purchased Landed cost | Retail price 


Pie plate R. H. Macy & Co., $0. 103 $0. 2¢ 181 
New York. 

Glass lamp dome do 458 i 280 
Glass lamp chimney : do 0641 a 258 
Salad set do ; 64 4.75 189 
Marcel iron do 125 3¢ 1012 
Sauce pot do 40 7 210 
Dinner set (100-piece do 35. 30 34. 279 
Dinner plate do 327 

Aluminum teaspoon do 0059 

Sewing basket do 2.01 

Serub cloth , do 0666 

Castile soap. - do 5 | 92 

Steamer rug : do 6.32 

Bridge set do__.. : 2. 92 

Barometer GOicctas 1. 40 

Apollinaris water do... J . 1194 


LOWER COST OF OPERATION OF “‘EFFICIENCY’’ CLAIMS DENIED BY FACTS 


We believe that the claims of the big merchandisers that their loss 
leader discounted prices are a result of efficiency in operating at lower 
costs than the smaller independent stores is not borne out by the 
facts, and that instead such methods are a merchandising scheme that 
successfully misleads the public. It is amply demonstrated in the 
retail survey conducted by Dun & Bradstreet, a thoroughly reliable 
Nation-wide commercial credit reporting agency, having access to 
thousands of operating statements of retail stores of all classes from 
the smallest to the large department store chains. 
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Retail costs of doing business (from Dun & Bradstreet’s retail survey) 





Year 
| 1935 


Year 
1936 


| 
Bits s 
| 
| Percent Tr Percent 
City department stores, large ‘ s REESE £8 10ct.5 33. 9 | 

Grocery and food stores_.--- a . Seed | 15.7 

Family clothing ‘ ; Stectcetex i 24.0 | 

Hardware (90 percent cash)..._...._.- sea hci arabe iia ae 26. 2 | 
Hardware, general me 37. 

Drug stores, (90 percent cash)... __ E ede she eie agei 28.8 | 

Meats ; d ; F F : 21.9 

Women’s ready-to-wear. ___- bt ote - La 29.0 | 

Women’s accessories.__ ‘ - : 31.9 | 

Millinery -. 39.4 | 


The whole theory that small business enterprises are inefficient is 
denied by every statistical survey that has been conducted on this 
subject. The contention by its opponents that retail price mainte- 
nance tends to put the efficient store organizations on the same basis 
as the inefficient is predicated on the false theory that small business 
is inefficient. According to reliable figures obtained from the divisioa 
of research of the Graduate School of Business Administration of 
Harvard University, the total cost of doing business for the large 
department stores domg an annual business of more than $2 million 
is between 35 and 36 percent of net sales. This overhead is con- 
siderably higher than that of the average retailer of brand name 
consumer goods. In fact in the case of many lines of reputable 
brand name goods, the manufacturers do not provide any such markup 
to be absorbed in the price to the public. In the photographic 
business the average markup provided on goods where the price at 
retail is suggested or maintained by the manufacturer is frequently 
less than 35 percent, and this must include a net profit for the owner 
as well. 


LOSS LEADER SELLING DESTROYS SMALL BUSINESS 


We don’t have to go to the statements of prominent national figures 
to point out that the loss leader se lling technique, which automatically 
flourishes when the restraint of fair trade legislation is removed, 
the most destructive single problem faced by the independent ine Te 
We think the situation was well summed up in the statement of the 
Honorable Col. Charles H. March, late chairman of the United States 
Federal Trade Commission who said: 

If the people want monopoly, if they want all the avenues of production and dis- 
tribution in a community controlled by one or a few, then loss-leader selling 
is a way to obtain this. If, on the other hand, they do not want to put all the 
production and distribution of the necessities of life into one or a few hands, 
then the competition of the small businessman must be present and unfair trade 
practices must be prohibited * * * Loss leader selling is one of the most 
remorseless enemies of healthy competition. 


RETAIL PHOTOGRAPHIC BUSINESS IS ESPECIALLY VULNERABLE TO 
LOSS-LEADER SELLING 


Our photo dealers are expecially vulnerable to the effects of loss- 
leader advertising and selling. The business to thrive, requires that 
the customers receive a great deal of personal service and assistance 
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to master the many technical aspects of photography that are involved 
in cameras, lenses, filters, flashlight photography, color, et cetera. 
It requires a staff of especially trained people to handle such a busi- 
ness. The markup or gross profits are nominal with many items 
carrying a gross profit of less than 30 percent while the average for 
the entire camera shop is only about 34 percent with this being still 
further reduced by the effects of investment in and the collection of 
the photographic excise tax of approximately 20 percent which is 
handled on a “‘pass through’”’ basis. 

During the war, the Office of Price Administration surveyed nearly 
300 retail photographie stores to determine their costs of doing busi- 
ness and came up with the statement that 28.2 percent of sales was the 
break-even point in this business. This figure checks out pretty 
accurately with our own field experiences. 

In most photographic stores something over 40 percent of all — 
income is from the sales of higher priced units such as movie camer: 
projectors, press cameras, and others with fast lenses. These hae 
are heavily advertised on a national basis and the comparative values 
well established in the minds of the consumer. Because they are 
such well-established values they are the items first to be used by the 
big retail monopolies to demonstrate their ‘deep cut prices” with the 
result that in New York and other large centers today, almost none of 
these sales can be made at a profitable price. You can buy almost 
any nationally known camera or motion picture equipment item in 
New York at discounts up to 25 and 30 percent. The result has been 
that thev are drawing this type of business from areas a thousand miles 
away. With the exception of those who use them as loss leaders in 
the hope of selling other more profitable substitutes or other additional 
goods upon which they can make a long profit—everyone there is 
losing money on this class of equipment. In other words, approxi- 
mately 40 percent of the business the camera shop is doing today is 
upon a profitless basis. 

On the other end of the scale is the roll film business—the bread and 
butter of the business. Small but frequent purchases that average 
about 45 cents per roll. Having been fair traded and well advertised 
for many vears they represent a well-established value in the minds of 
the public. When the season opens in early summer, we predict that 
there won’t be a dealer in the country who can sell this staple item at a 
price that will recover his cost of doing business. 

The end result of this situation is harmful to the consumer as well as 
having the tendency to put these camera shops out of business. When 
they lose a substantial part of their volume to the competition of loss 
leader selling by department and chain stores whose principal business 
is not in the photographic field—inevitably they have to discontinue 
many of the services that are so essential to the public. Few of these 
large predatory merchandisers make any pretense at customer assist- 
ance, and having driven the service stores out of business or into re- 
moving much of the needed services, the public gets mighty little of 
the help and technical assistance that are a built-in requirement in the 
photo business if the consumer is to really get the value out of his 
purchases. 
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DESTRUCTIVE PRICE CUTTING FORCES DILUTION OF QUALITY PRODUCTS 


This destructive price cutting does not mean real savings to the 
public for no one can afford to stay in business without a reasonable 
profit. If unrestrained competition is to, in fact, exist between any 
one retailer and all others, then it is inevitable that there is no stopping 
point where the independent retailer can stand and still remain in 
business, and in business like our that is not easy to do, because there 
are any number of quality products that you can sell without getting 
your neck in a noose. If you want to deal with your customers year 
in and year out you have got to deal with them honestly. Inevitably 
the technique of loss-leader selling and price juggling by the big 
department stores or remote controlled chain-store organizations will 
reach all the items in which there is well-established value and there- 
fore consumer preference. What then happens to the public’s free 
choice of products? He becomes a pawn in a price war that drives off 
the market the most desirable items, and he has himself aided monop- 
oly and brought about the scarcity of desirable brands of goods. 

The independent retailer to stay in business must pay his bills and 
must maintain proper working conditions and satisfactory compen- 
sation for his employees. If he is repeatedly confronted with the 
unrestrained competition of loss-leader selling techniques or cut-price 
juggling of competitors, he has a dubious choice, either to ignore 
their competition on price and lose his customers or discontinue 
handling the brands that are no longer profitable to sell. Substitu- 
tion of ‘profitable goods and inferior ‘brands that are no so popular 
inevitably becomes his only recourse if he is to stay in business. 

His self-defense thus causes a loss of sales to the manufacturer of 
the quality brand-name product, which, multiplied by hundreds of 
other similar acts by other retailers faced with the same price-juggling 
competition of big department stores or chain organizations, may 
well drive off the market some of the finest products. It is well 
known and long established that once the retail monopolists find 
that the loss-leader price no longer diverts the customers of their 
smaller competitors or the unprofitable cut price has become the new 
standard price in the minds of the public, they too abandon the 
product as no longer serving their scheming purposes. 

Manufacturers, thus faced with the loss of large numbers of their 
retail outlets who can no longer sell their product at a profit, find their 
market gone, their production curtailed and employment lowered. 
They face the urgency and necessity of producing new or other prod- 
ucts from which the top-quality characteristics ‘have been removed 
or diluted to a point where they can be offered at the lowered prices 
whie h the public has been led to believe are sound prices. This 

“quality squeeze” is the inevitable aftermath of destructibe price 
cutting. Few of the public are competent to detect the adulteration 
which they themselves have forced in their endless pressure to secure 
a low price without regard for other factors. 


PRICE CUTTING LOWERS QUALITY 
A lot of people believe that price cutting has the effect of even- 


ually causing the manufacturer to lower prices charged for his prod- 
ucts. This is silly uneconomic thinking. Uncontrolled loss-leader 
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selling will in every case cut down the manufacturers’ volume of goods 
sold, because in the long pull only those retailers using it as a loss 
leader will keep on distributing such products as are under attack. 
Even the price cutters drop a product like a hot potato when its 
mass appeal as a bargain has been diminished by public acceptance 
of the cut price as a standard price. In other words, if everybody 
advertises the cut price often enough it soon has no longer an appeal 
and they drop it. In many cases they teach their clerks how to 
successfully substitute other brands—upon which they can make 
their regular profit—in handling the customers who are responding 
to their loss-leader ads. 


FAIR TRADE ALWAYS LEAVES THE CONSUMER WITH A FREE CHOICE 


Establishment of a fair-trade price by a manufacturer is a volun- 
tary matter. He can take it or leave it, depending upon the character 
of his product. He cannot adopt a fair-trade contract or set a fair- 
trade price covering any product upon which he alone has a monopoly. 
There must be other products, produced by his competitors and 
used for the same purpose, available to the consumer at a competi- 
tive price or else he may not legally adopt a fair-trade price. The 
consumer must have and does have a free choice between these 
products. The very lack of some legislative control over loss leader 
or predatory price cutting tactics may and frequently does tend 
to remove the consumers’ free choice by driving the quality product 
under the counter out of the customers’ reach and possible out of the 
dealer’s stock entirely. What he can’t profit from, he cuits selling. 
It matters not why the consumer’s free choice is gone if these preda- 
tory selling practices are allowed to take out of his easy reach the 
quality-brand products that he would prefer to buy. Where quality 
brands have become profitless, the secondary brands are forced on 
him in store after store and his only free choice becomes the choice 
of accepting an inferior-value product or going without. 

You might ask, why do the secondary brands remain profitable? 
Why does the price cutter ignore them? Simply because their value 
and price are not established in the minds of the consumer. The 
loss-leader product must be one where both value and price are well 
known to the masses of consumers, otherwise they fail to impress 
anyone as a bargain and thus they fail to attract attention or establish 
that a bargain is available. 

Senator CAPEHART. How does he go about adopting a fair-trade 
practice? 

Mr. Winxrnson. The manufacturer? 

Senator Caprnart. Yes. 

Mr. Witkrnson. He writes up a contract outlining his policy and 
distributes that to the trade and requires some of them to sign that 
contract, making it, in effect, a legal agreement that exists. Some 
of them do this, they go directly to the secretary of state in the 
State in which they do business and file a notice of that fair-trade 
price and that is legal notice to all retailers. 

Senator CapEHArr. Could not they possibly be required to do 
that in every instance? 

Mr. Wiiktnson’ I can see no reason why they could not be. I 
suppose it is a little cumbersome sometimes to get quick changes 
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through. Fair trade is a fluid thing. Very often conditions occur 
that justify price revision, and they have occurred repeatedly in the 
history of fair trade, because fair trade might be said to be mass 
distribution. It also results in economies through mass distribution 
and eventually lower prices. 

Price changes are not unusual in fair trade, and generally they are 
downward. I think the record shows clearly that fair trade has 
stabilized prices better than many items that are not fair trade. 

The Cuarrman. It has been testified here, Senator Capehart, that 
all the manufacturer needs to do is enter into a contract with one 
retailer in any part of the United States and immediately that contract 
becomes binding upon all of the retailers practically. 

Senator Caprnart. In other words, that is the method by which 
he adopts the fair trade practice procedure. 

The CuarrmMan. Through a contract. 

Senator CAPEHEART. I knew that. Maybe you got that in the 
record before. Unfortunately I was not here yesterday, but I thought 
it ought to be in the record, to show how they go about it. 

The Cuarrman. I would think that method of stating the prices 
officially and filing them with the secretary of state, or in some place 
where all could see them, would be preferred to entering into a contract 
with some retailer in some distant State and then making that binding 
upon the retailers in said State. 

Mr. Wixxinsow. Generally speaking, Senator, the notices to the 
trade are distributed in vast numbers to all recognized channels. 
That may not reach every firm in the business, but I would say most 
fair-trade notices of price changes or fair-trade contracts existing 
probably are well known to from 85 to 90 percent of the trade. I would 
certainly see no harm to put them on record in some legalistic way, if 
that were the practical thing to do. 

Gentlemen, the backbone of the American economy is in the opera- 
tions of thousands of small business units, providing on-the-spot dis- 
tribution of the products of our vast production lines. Prosperity at 
the grass roots is represented by well-paid jobs and improving oppor- 
tunity at the local level. Any legitimate step you can take to stabilize 
the growth and progress of small business is a step to strengthening 
our resistance to all the foreign isms and socialistic scheming. Small 
business wants no subsidies nor does it want competition eliminated. 
We believe that fair-trade legislation has demonstrated that it is one of 
the most practical influences in giving small and independent business 
an even break and in eliminating the tendency to concentration of 
business in the hands of a relatively few big retail merchandising 
monopolies, which can be so easily attained if the ‘"y are permitted to 
ruthlessly engage in loss-leader selling. 

Frankly, it all boils down to the question recited here previously by 
some that unless some proper competitive atmosphere that is under 
reasonable control can be established by such things as the rehabilita- 
tion of fair trade laws in the various States, thousands and thousands 
of specialty stores, of the type of stores like ours who do a specialized 
job and many of the independent merchants who depend on doing 
business day after day with the same people and have responsibility 
for what they sell, I think they are due to go on the skids. We are 
getting in the association oflice every day dozens of complaints 
and desperate letters in this business. 
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They are beginning to slaughter us. In the next block from my 
store, Walgreen’s Drug Store last week had great big banners across 
the store advertising a spring film sale, and they cut the devil out of 
the standard-brand films. 

Senator CaprHart. Did you ever have this experience, where 
one retailer, or wholesaler, would have a well-established business 
in a given line, or a couple of lines, and then buying your lines for the 
purpose of stocking, or cutting prices and running you out of business? 

Mr. Witkinson. That is happening every day. 

Senator Carpenart. Did you ever have it happen to you? 

Mr. Wiukinson. I am having it happen to me now. As the 
gentleman before me testified, and I can testify to the same, I will 
demonstrate a piece of equipment, a watch or a camera, show them 
all the insides of it, what it will do, and they check up the name brand 
and the price, and 2 days later you discover they have got it. They 
bought it down the street as a loss-leader operation. 1 have had in 
my place, which is 900 miles from New York City and 250 miles from 
Chicago, a piece of equipment costing $200 or $300 dumped on the 
counter and had them say, ‘Look at the bargain I got in New York. 
How do you run the darn thing?” 

We have had many years of operation under the fair trade laws 
that have demonstrated that there is no ill effect for consumers and 
a great deal of legitimate protection for the consumer as well as 
small business has resulted. Fair trade is a program of honest 
dealing that is good for all concerned. It is not price fixing—it is 
competitive price setting with the interests of all concerned, amply 
protected by their own self-interest. We urge your favorable consid- 
eration to reestablishment of the effectiveness of the fair trade laws 
of the various States by encouraging the passage by the Congress of 
H. R. 5767 at an early date. The first decline in business levels is 
sure to see a slaughter of small business establishments if nothing is 
done to stabilize the overt acts and the ruthless competition of the 
big retail monopolies. 

On behalf of the thousands of small and independent retail businesses 
I represent, | want to thank you gentlemen for your time and con- 
sideration. 

If there are any questions, Mr. Chairman, I will be glad to answer 
them. I am in the business in a practical way. As I said in my 
testimony, I do not expect 100 percent protection, but 1 would like 
some. 

The CHartrMan. I think that probably answers all the questions 
I have. 

Mr. Anderson, who appeared yesterday, wants to correct his 
testimony of yesterday. 


STATEMENT OF JOHN W. ANDERSON, PRESIDENT, AMERICAN 
FAIR TRADE COUNCIL—-Resumed 


Mr. Anprrson. There is a slight misunderstanding. It is not to 
correct my testimony, it is merely to correct two serious misunder- 
standings that developed inadvertently in this discussion. One is 
the one that was prompted by the statement of a representative of the 
Government here, that by making one fair-trade contract with one 
retailer in one State every other retailer in every other fair-trade 
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State is bound. That definitely is not true. The State has no powers 
across State lines and what is done within that State cannot affect the 
next State. 

The contract must be with a retailer in the individual State and 
then that binds only the retailers in that particular State and has no 
effect whatever on retailers in another State where there may be no 
contract. 

The CHAIRMAN. You say it can’t be done. I say if we pass this 
law, if the Congress passes the law, it can be done. You can cross 
State lines. 

Mr. Anprrson. | beg your pardon. If vou pass this “home town” 
amendment 

The CuarrMan. I am not talking about the home-town amendment, 
I am talking about if we pass the bill, the McGuire bill would make 
that possible so the contract entered into in Wisconsin would be 
effective in Colorado. 

Mr. AnprersoNn. I am awfully sorry, but that definitely is not 
true. It was not true under the Miller-Tydings and the McGuire 
bill is no more severe than the Miller-Tydings amendment. 

The CuatrMaNn. That is vour opinion, of course, and you are en- 
titled to your opinion. 

Mr. AnprerRsON. That is a definite statement. 

Senator CareHArt. In other words, it could not apply? 

Mr. Anprrson. It does not apply. 

The CuarrMANn. Would you mind if we write that into the law, 
that it does not apply? 

Mr. Anprerson. If vou start writing all those things in there you 
will have a pretty long law. 

The CHAirnMAN. You do not want it in? 

Mr. ANpeRSON. No, no. 

The CuatrMan. It is in the law now. It has validity in the law. 

Mr. Anperson. Could vou point it out? 

The CHArrMAN. You point out where it is not. That contract 
makes no reference whatever to any State. 

Mr. Anperson. Which contract? 

The CuarrMan. The validation of the contract in the law. 

Mr. ANpERSON. As to the State in which it is lawful? 

The CHarrMAN. Yes, as to the State in which it is lawful. 

Mr. AnpersoN. I wish vou would consult somebody on that. 

The Cuatrman. We will. 

Mr. ANpverson. Consult some recognized legal authority. 

Senator CapeHart. What is wrong with it? If you have fair 
trade, what is wrong if you have it with one dealer in one fair-trade 
State and then make it apply to all? 

Mr. ANDERSON. Simply because we have a condition in one area 
where the manufacturers have fair trade at different prices than in 
another. Actually a manufacturer of lawn mowers, or heavy equip- 
ment, on account of freight considerations feels he has to have seven 
different areas in which he has seven different fair-trade prices. 

Senator CAPEHART. On account of transportation costs? 

Mr. AnpEerson. Yes. 

Senator CapeHart. We better pass the basing-point bill then. 

Mr. Anprerson. I understand that is not before us here. 

The CHatrMAN. These fellows are all opposed to that, Senator. 
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Senator Caprnart. Are they? 

The Cuarrman. Yes. They thought the basing-point bill was 
terrible. 

Mr. ANDERSON. Don’t say that. 

The Cnarrman. But the National Association of Retail Druggists 
did. 

Mr. AnpERSON. We do not represent the druggists and we do not 
want to be included in any definition of their problems. 

Senator Capenart. All the retailers want to be on an equal basis 
as far as transportation costs are concerned, like you are trying to do 
in this instance with fair-trade practices. 

Mr. Anprerson. I had another thing, but | have forgotten my 
second point. You confuse me, Senator. 

The CHarrMan. I apologize. 

Senator CapEHART. We did not intend to. 

Mr. Anperson. I did want}you to know that that is not the case. 
We have been practicing fair trade ever since the Miller-Tydings Act 
and we know definitely what the limitations are and what the rules 
have been. I might ask you for a minute or two later, if I remember 
what my other point was. 

The CuartrMan. If you think of what it was let us know. We want 
to be just as accurate and correct as possible. 

Senator CapsHart. I am sure the chairman has no objections to 
anybody putting in the record anything that he deems material, either 
for or against the bill at any time. 

The Cuarrman. We have several statements that we want to make 
part of the record on the part of witnesses who have been unable to 
appear but who have sent their statements in, unless there are objec- 
tions. ‘These statements are all by proponents of the legislation. 
Hearing no objection, so ordered. 

(The statements referred to are as follows:) 

NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Burlingame, Calif., June 3, 1952. 
Hon. Epwin C. JOHNSON, 
Chairman, Senate Interstate and Foreign Commerce Committee 
Senate Office Building, Washington, D. C. 


My Dear SENATOR: ge t = all, Senator, I want to thank vou for the extreme 
courtesies extended to me yesterday during my testimony. It must have been 
a trving day for vou and + was pleased to hear you state that vou wanted to get 
all the facts. 

As I mentioned in my extemporaneous testimony I would send vou copies of 
wires due to our comments on farm and labor groups opposing fair trade legisla- 
tion, and I am attaching copies of both of these wires. I would be more than 
pleased if you would find it convenient to insert these in the record of the hearings. 

Sincerely yours, 


’ 


GEORGE J. BurGER, Vice President. 


NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 


June 3, 1952. 
Mr. WaLtTeR REUTHER, 


President, United Auto Workers, 
Washington, D. C.: 

It was noted on the agenda of the Senate Commerce Committee your associa- 
tion is listed to appear as an opponent. to fair-trade legislation now being con- 
sidered by the committee. You realize that the House recently voted this bill 
by a tremendous majority. This association, a truly representative spokesman 
for independent business of all descriptions, and these independent businesses all 
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employers of labor, cannot reconcile the position of your association in opposition 
to this needed relief to protect independent business. Your organization right- 
fully uses every means within its power to protect the people you represent. We 
find no fault with this so long as all actions are within the framework of the law. 
Apparently your action in opposing the fair-trade legislation is to protect your 
people and the public. Are you aware that within your own industry itself, we 
are referring to the automobile manufacturers, monopolistic actions exist that 
are costing the American consumers untold millions of dollars? We believe these 
actions are outright violations of the Federal statute throuzh which the public 
has been the victim and more important, all independent business in the automo- 
tive industry has been denied its rightful place to participate. Why not start 
within your own industry to check any and all monopolistic moves which have 
been prevalent for a decade or more? Through such immediate action you will 
go a long ways to bring benefits to all users of the products of the automotive 
industry. 
GeEorRGE J. BURGER, 
Vice President in Charge, Washington Office. 





NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
June 3, 1952. 
Mr. JAMES Patron, 
President, National Farmers Union, 
Washington, D. C.: 

It was noted on the agenda of the Senate Commerce Committee your associa- 
tion is listed to appear as an opponent to fair trade legislation now being con- 
sidered by the committee. You realize that the House recently voted this bill by 
a tremendous majority. We cannot understand any justification for your organ- 
ization opposing any relief that is in order to protect independent business of 
this Nation. Yourightfully take every means within your power and within the 
framework of the laws, or again, seek new laws, to bring all benefits to the people 
you represent in the farm industry. We have recently noted within the past few 
davs, that vour association urges Congress or the administration to grant higher 
subsidies or ceilings on farm products. It is a fair state nent—the present 
subsidy program for farm products is exacting tremendous hardshi s in American 
homes in the increasing cost of living for the necessities of life. Such continued 
action is more dangerous to our over-all economy than any fair trade laws which 
would benefit independent business of this Nation. We believe your position is 
unjustified in opposing this necessary relief as protection for inde} endent busi- 
ness of this Nation. Farm and labor groups have received special consideration 
from the Government and little or no consideration has been given to the future 
of independent business. 

GbporGE J. BURGER, 
Vice President in Charge, Washington Office. 


Tue West Coast BREWER, 
San Francisco, Calif., May 29, 1952. 
Senator Epwin C. JoHNsON, 
Senate Office Building, Washington, D. C. 

Dear Senator: Fair trade is a stabilizing influence in industry. The prin- 
ciple of fair trade has been accepted as a sound factor in orderly distribution of 
merchandise and essential to publie welfare and the economic well-being of every- 
body in the industry from consumer, retailer, wholesaler to producer. The 
alternative of fair trade in jungle rule. 

Believing, as we do, that fair-trade legislation is in the best interest of public 
welfare we wish to go on record in support of the MeGuire fair-trade bill, H. R. 
5767, and request that this statement be included in the record of committee 
hearings. 


Sincerely ‘ 
West Coast BREWER, 


FRANK X. FLYNN, 
Publisher. 








; 
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ARIZONA BEVERAGE JOURNAL, 
Phoenix, Ariz., May 28, 1952. 
Hon. Epwin C. Jounson, 
United States Senate, Senate Office Building, 
Washington, D. C. 

My Dear Senator: As a long-time Arizona publisher, vitally interested in 
the welfare of this State and our Nation, I am deeply concerned over the position 
of the small-business man who is the backbone of our economy. 

In this connection, I wish to add my word of approval for the McGuire fair- 
trade bill (H. R. 5767) which is seheduled for hearings before your committee. 

If it were possible for me to be present, I would strongly urge the adoption of 
this measure which can mean the salvation of hundreds of thousands of businesses 
all over America. Failure to adopt this bill could very well mean the loss of life 
savings and the very livelihoods of people in stores and businesses through the 
Nation. 

Attached are two editorials published in the June 1951 and August 1951 issues 
of the Arizona Beverage Journal which illustrate the gravity of the situation 
before us. 

Your careful consideration and favorable action on the MeGuire fair-trade bill 
mean much to many. 

Very truly yours, 
Irvine L. DIAMOND, 
Publisher, Arizona Beverage Journal. 


[From the Arizona Beverage Journal, June 1951] 
EpiroriaAL BLENDS 


The full effect of the recent United States Supreme Court decision that mer- 
chants cannot be required to sell merchandise at fair-trade prices set by the man- 
ufacturer unless they sign specific agreements to do so, is not immediately apparent. 

However, it seems certain that there will be no rash of price cutting on alcoholic 
beverages here, because the retailers of Arizona realize that nothing but chaos 
follows in the wake of price wars. 

It has been recognized ever since repeal that because of the nature of the product 
we sell, astable market is necessary to the continuance of a strong healthy industry, 
free of those practices which reflect discredit upon our operations. 

The merchant caught in the middle of a price war sees his profits dwindle, day 
by day, until he finally finds himself operating at a loss. The vicious cyele of 
one dealer underselling his neighbor, only to find that same neighbor undercutting 
him has no end until one or both are bankrupt. 

The license on the wall of a retail establishment, along with the stock and good 
will that go with it, represents the life savings of many people, and they are too 
farsighted to let themselves become involved in a price war which has no justifica- 
tion—in theory or in fact. They know that today’s temporary advantage be- 
comes tomorrow's permanent liability. 

We sincerely believe the retailers of Arizona are too level-headed to take any 
steps which might lead to a price war. 

Just what measures the producers will take to protect their brand names and 
prices is not known at this writing. One thing for sure, they will not stand idly 
by, watching the demoralization of this industry through unrestricted price wars. 

In the interim, however, let the entire industry in Arizona provide an example 
of sound thinking and unity by maintaining a strong, stable market, free of price 
eutting. Only by such action can we maintain our present position of respect, 
independence, and security. 


[From the Arizona Beverage Journal, August 1951] 
EpirorRiAL BLENDS 


The entire Arizona alcoholic beverage industry was dismayed to see Skaggs 
Pay-Less Drug Stores, 22 East Washington Street, Phoenix, make the first serious 
break in the price line here in a recently published ad which drastically reduced 
prices on eight nationally known whisky brands. (Pay-Less is a chain drug 
store with head offices outside of the State of Arizona.) 

Published in the Phoenix Gazette of July 19 and the Arizona Republic of July 
20, the full-page ad did not restrict its price slashing to liquor, but took in auto- 
matic toasters, toilet goods, and other fair-traded items as well. 
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The Arizona Beverage Journal learned at press time that the sale would only 
run for 3 days and prices would then go back up to regular fair-trade minimums. 

The fact that the price slashes were so deep probably proved a strong deterrent 
to other retailers who might have been tempted to follow suit. Five big-selling 
blends were cut from $4.04 to $3.29; another blend was slashed from $4.41 to 
$3.69, while a straight was reduced from $4.72 to $3.72. One of the biggest bond 
sellers in the country was dropped from $7.01 to $5.95. : 

Whatever the reason, the rest of the retailers in Phoenix wisely held their fire 
and did not strike back, thus averting the precipitation of a disastrous price war. 
One look at the cuts showed the intelligent retailer that to join in the fray would 
be nothing more than business suicide. 

Meanwhile, trade speculation was focused on possible results if Pay-Less should 
decide to make this a weekly habit. 

The Arizona Beverage Journal has been advised by top legal authority that a 
wholesaler is not required to sell a retailer. This, then, would appear to be the 
easiest possible method of snuffing out an incipient price war. 

You may be certain that distillers and wholesalers of well-known brand names 
will not stand idly by while the carnage of a price war reigns. They will explore 
every legal means to maintain fair trade which they have espoused for so many 
years, 

Similarly, the retailer who makes his bread and butter from the products he 
sells should be equally anxious to see the market remain stable and untroubled. 

This industry has enough problems without adding a price war to the list. 
Retailers can do their part by holding prices to the fair-trade minimums published, 
regardless of what others might do. 

Further developments in this unfortunate situation will, we believe, prove the 
wisdom of this course. 


STATEMENT OF Harry A. KimMBRIEL, VICE PRESIDENT IN CHARGE OF MARKETING, 
Evi Litty & Co., PRESENTED TO THE SENATE COMMITTEE ON INTERSTATE AND 
FOREIGN COMMERCE IN Support OF H. R. 5767 


For the past 35 vears I have been associated with various phases of the drug 
industry. I have served in the capacity of practicing pharmacist, store owner, 
and sales and advertising manager of a 19-store chain. Later I served as field 
representative, regional sales director, and finally as vice ptr in charge of 


marketing of Eli Lilly & Co. In these capacities [ have had ample opportunity to 
observe the drug industry in operation with and without fair trade. My experi- 
ence leads me to the conclusion that fair trade is best for the manufacturer, the 
wholesale distributor, the retail druggist, and the consuming public. 

It was as a drug store owner-operator in a farming community of 6,000 popula- 
tion 100 miles north of Dallas, Tex., that I first felt the effects of predatory price 
eutting. We found it difficult to compete with metropolitan stores which used 
their tremendous buying power to cut prices on popular items to a point where 
we could not compete. It resulted in my leaving the retail drug business. 

Later, as the sales and advertising manager of a substantial chain-store opera- 
tion, I had ample opportunity to observe the demoralizing tactics of chain opera- 
tions first hand. It was my responsibility to prepare the large ads with which 
we are all familiar, setting forth the week-end specials. There was no intention 
of making money on these items alone. They were loss leaders employed for the 
single purpose of getting people into the store. An example of these one-shot 
items was Whitman’s Sampler, a fine candy of established and recognized quality. 
The regular retail price (1929) was $1.50 per pound. It cost us $1 per pound. 
We sold it for 99 cents per pound. 

The same tactics are being employed by cut-rate stores since the Schwegmann 
decision. Let me give you just one example. There appeared in the Tampa 
Morning Tribune dated Thursday, April 10, 1952, an ad by a retail druggist 
featuring the fine insulin products of my company. It advertised protamine, 
zine & iletin (Insulin, Lilly), U-80, 10-ce. and N. P. H. Iletin (Insulin, Lilly), 
U-80, 10-ee. for $1.86 per vial. The actual cost of these products to this druggist 
is $1.89 per vial. Regular [letin (Insulin, Lilly), U-40, 10-ce., which cost the 
druggist $1.65 per vial, was advertised at $1.62 per vial. 

It is obvious that the drug store which sponsored this ad will not stay in business 
selling our insulin products. It does, however, expect to make a profit out of this 
device. To do so, it must do one of two things—either raise the price slightly on 
other items, or increase the volume of business. 

Sinee this type of predatory price cutting and loss-leader selling is common 
practice throughout the Nation, now that fair trade is no longer effective, let us 
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examine the effects of such price cutting on society and see who benefits and who 
is hurt. Obviously the price cutter benefits, or he wouldn’t do it. It would also 
seem at first glance that the customer who buys the product benefits by the 
savings. But, does he? 

A store is going to make a profit, and there are various ways to make it—some 
fair and some unfair. The unfair trader tries to give the consumer the impression 
that because he can buy a well-known nationally advertised article in his store at 
a price far cheaper than it can be purchased elsewhere, all products in the store can 
be purchased cheaper than elsewhere. To the extent that such impression 
sueceeds, it is false. If it were true, the cut-rater would immediately go broke. 
The retailer may sell the customer something he doesn’t need bv high-pressure 
selling with the aid of mob psychology developed in a bargain hunt. Finally, the 
retailer may actually put his competition out of business and then charge what he 
pleases. In the long run, the consuming public, of which each individual cus- 
tomer is a part, doesn’t gain one iota. 

The good will of the manufacturer, whose product is used as a loss leader, is 
severely damaged by such tactics. When a manufacturer builds up confidence 
in his product, people want to buy it. It is only then that the product is useful 
to the cut-rate retailer as loss leader bait. When he cuts the price substantially 
on such a well-known product, many people rush to get the so-called bargain. 
Since other retailers can’t compete price-wise on this product, they start knocking 
it. They try to get customers to buy a “better” product at a higher price. Those 
who do buy the product in the cut-rate store get used to this low price and refuse 
to pay more. Thev feel that the new low price is all that it is worth. The 
manufacturer’s good will is severely damaged by unfair trading methods, that is, 
one person (the retailer) has made a profit by damaging someone else (the manu- 
facturer), 

The term “fair trade”’ is a good term to describe a law which prohibits the prac- 
tices described above. Such legislation should be classified in the field of unfair 
competition, a recognized field of statutory law since the days of Theodore 
Roosevelt. It is in accord with the American way of doing business. We don’t 
let one person use a trade-mark of another. Yet, the value of a trade-mark is in 
its good will onlv. We pass laws that prevent a person from palming off his goods 
as those of another because we say it is unfair competition to let one trade on the 
good will of another. Isn’t it just as important to prohibit this kind of trading on, 
and subsequent injury to, the good will of another? 

Let us also not forget that fair trade helps keep our retail stores in the hands of 
a lot of small independent businessmen. This is also in accord with American 
principles of business. We believe in laws that prevent the big corporation or 
chain from putting the little fellow out of business. The Robinson-Patman Act 
prohibits large quantity discounts, because they give the big fellow an advantage. 
The Federal Trade Commission Act prevents exclusive dealing and tying contracts 
because such contracts eliminate the possibility of the little fellow’s coming in and 
selling something at alater date. Fair trade is right in this category. It prevents 
the big chain from cutting prices in one locality to drive its small competitors out 
of business, while it makes its profit in another locality. 

There are some who argue that any good that may come out of a fair trade 
law is far outweighed by the harm that results when a manufacturer and a retailer 
can get together and ‘‘fix’’ the price the consumer shall pay for a product. Let’s 
not be mislead by this argument. Under fair-trade laws the only one who “‘fixes”’ 
prices is the consumer. It is illegal to set a fair-trade price on any commodity 
that isn’t in free and open competition with products of the same class. Thus, 
if company A makes product “X’’ which has no competitor, it cannot set a fair- 
trade price on that product. On the other hand, if companies A, B, C, and D 
make product ‘‘Y,’’ they may set fair-trade prices, but each will set the price as 
low as possible in order to get as much business as possible. It is illegal for A, 
B, C, and D to conspire to set prices. Thus, under fair trade the consumer is 
still king in a free market. 

We at Eli Lilly & Co. believe strongly in fair trade. We hope that the argu- 
ments which I have presented will convince you that H. R. 5767 should be passed. 
We hope you will agree with the statement of the late Justice of the United States 
Supreme Court, Mr. Oliver Wendell Holmes, Jr., when he said, “I cannot believe 
that in the long run the public will profit by * * * permitting knaves to cut 
reasonable prices for some ulterior motive of their own and thus, to impair, if 
not destroy, the production and sale of articles which * * * the public should 
be able to get.’’ 
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Paciric Coast REviEw, 
San Francisco, Calif., May 28, 1952. 
Hon. Epwin C. JOHNSON, 
Senate Office Building, Washington, D. C. 


Dear SENATOR JoHNSON: The Pacific Coast Review, the largest independent 
food and beverage publication, which has served the Pacific coast area for a quarter 
©! a century, is unequivocally in favor of the McGuire fair-trade bill H. R. 5767, 
: nd believe in endorsing this bill we are expressing the opinion of our vast reader 
audience. 

Fair-trade laws are the backbone of not only American industry, but are ab- 
solutely essential for the suecess and welfare of the small-business man. 

A fair-trade law such as the McGuire bill would eliminate the omnivorous evil 
of cutthroat pricing of products, but more significantly, would extend to industry, 
and big and small business, the opportunity of conducting their operation on a fair 
and equitable basis. Fair-trade laws and freedom of enterprise are synonomous. 

We would appreciate it if you will include this statement of opinion in the record 
of committee hearings. 

With best wishes. 

Yours very truly, 
Atec X. McCausLanp, 
Editor. 


STATEMENT OF Haro.tp QO. Smita, Jr., Executive Vicre-PREsIDENT, UNITED 
States WHOLESALE Grocers’ AssociaTIoN, INe. 


My name is Harold O. Smith, Jr. I am executive vice president of the United 
States Wholesale Grocers’ Association, Inc., a national organization of inde- 
pendent wholesale food distributors, with headquarters in Washington, D. C. 

I speak as a proponent of H. R. 5767, the McGuire fair trade bill, as passed by 
the House on May 8, 1952, without amendment by overwhelming House vote of 
196 to 10. 

My authority to support and urge the passage of the McGuire bill is based on 
the following resolution passed on April 30, 1952, at the annual convention of 
our association at Chicago, Ill., and resolutions passed at previous conventions 
of our association, all in support of fair trade laws: 

*“‘Loss-leader selling.—It is Our unanimous opinion that State fair-trade laws 
should be restored to their former effectiveness. Under our Constitution we believe 
in the right of an individual to control the product of his thought and effort when 
such control is not detrimental to the common good. Little business can only 
prosper in the future with Congress continuing its approval of the right of the 
manufacturer to protect the distribution of his product at all levels from the 
harmful effects of loss-leader selling. Congress should also protect the over- 
whelming majority of products which are not fair-traded by prohibiting sales 
of items in interstate commerce at less than net delivered cost to the seller. 

We would therefore request and urge the committee to approve H. R. 5767, 
also without amendment, for the following reasons: 

1. It is the simplest and most direct way of restoring full effectiveness to State 
fair-trade laws that was lost by reason of the Supreme Court decision in the 
Schwegmann case. 

2. It is in effect a Federal enabling act for State fair-trade laws and their opera- 
tion in interstate commerce. 

3. It does not establish a Federal fair-trade policy or involve any Federal 
cause of action, enforcement or expense. 

4. It merely recognizes the rights of States to pass effective fair-trade legisla- 
tion to cure the evils of predatory price cutting. 

5. It will afford adequate protection to the independent distributor of many 
trade-marked commodities from uneconomic, destructive, and deceptive pricing 
practices. 

6. It will not result in price fixing in any detrimental sense but in price stabili- 
zation fair-trade commodities; a situation that will permit all classes of merchants 
to stay in the distribution picture and that will not have the capability and 
tendency of removing from that picture all dealers except the big mass-buying 
and mass-selling organizations. 

Such giant organizations have the resources which the small distributor does 
not have, to withstand losses on some items and recoup such losses by profits 
spread over a wide range of other items. 
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7. Authentic figures, available or presented to the committee, amply show that 
fair trade does not raise the general level of prices of items that are tair-traded 
as compared with non-fair-traded items but lowers them in many instances, with 
the general result favoring, pricewise fair-trade merchandise. 


DRUG AND TOILETRY ITEMS UNDER FAIR TRADE 


Food commodities per se have not figured largely in fair-trade contracts in the 
business of wholesale or retail grocers. Many nonfood items, however, which 
they handle have been covered by fair-trade laws and contracts. Such com- 
modities are most frequently to be found in drug and toiletry lines, though not 
exclusively confined to those lines. 

A recent survey made by the Progressive Grocer, one of the leading magazines 
for retail grocers, shows that food stores sold an estimated $340 million in selected 
drugs and toiletries in 1951, 40 percent of which was supplied by wholesale grocers. 

The survey discloses also that food stores now handle about 27 major com- 
modities in drugs and toiletries, and that of the more than $1 billion annual sales 
of these 27 commodities through all types of retail outlets, retail food stores are 
now doing more than an estimated 30 percent of the total. 

Some of the leading items among such commodities are tooth paste, razor 
blades, shaving cream, headache remedies, first aid supplies, laxatives, cold and 
cough remedies, hand lotion, hair tonic, tooth powder, deodorants, and liniment. 

The foregoing data serve to show our interest in the nonfood fair-trade items 
which the grocery distributor handles and the resulting concern he has over the 
fact that the Schwegmann decision practically nullifies fair trade for such items. 


FAIR TRADE IN FOOD INDUSTRY 


Fair trade has not been used to any great extent for foods proper. 

Fair-trade laws, nevertheless, should be restored to their full effectiveness and 
should be retained on the statute books for use by food manufacturers at such 
times in the future as conditions and developments may make their use desirable. 

There is nothing static in the grocery industry. It is constantly changing, 
developing, and progressing. The methods and practices of today may become 
outmoded tomorrow. The benefits of fair trade have been so pronounced in the 
nonfood field, that it can spread quickly to food commodities when the time is 
ripe. Hence fully effective fair-trade laws should be kept ready when that time 
comes. 

FAIR-TRADE REPORT OF HOUSE AND SENATE COMMITTEES 


The support of fair trade by both the Senate and House Small Business Com- 
mittees after exhaustive investigation should have great weight in the furtherance 
of adequate fair-trade legislation such as is exemplified in H. R. 5767. 

The conclusion of the House committee is that small business in particular 
needs protection against loss-leader and similar unfair business practices and that 
the States should retain jurisdiction over retail trade practices and that Congress 
should make it possible to enforce fair-trade contracts in interstate commerce. 

The Senate committee’s conclusion is generally to the same purport. It de- 
clares that the Nation’s economic well-being depends to a large extent on the 
vitality of America’s small business and that threats of price wars must be elimi- 
nated if that vitality is to endure. 


SuBMITTED ON BEHALF OF THE Executive Boarp or RETAIL JEWELERS OF 
GREATER NEw York, BY SAMUEL R. ZICKERMAN, CHAIRMAN, Fatr-TRADE 
COMMITTEE 


Gentlemen, my name is Samuel R. Zickerman, I am chairman of the fair-trade 
committee representing the retail jewelers comprising the membership of the 
Metropolitan Retail Jewels Association, Bronx Retail Jewelers Association, 
Brooklyn Retail Jewelers Association, Long Island Retail Jewelers Association, 
Retail Jewelers of Borough of Richmond, a total of some 3,000 retail merchants 
in the greater metropolitan area of New York. 

Since the voluminous testimony before both committees which held hearings 
in the House of Representatives on the McGuire and Keough bills is at your dis- 
posal, I do not feel it necessary for me to take up your valuable time in repetitious 
arguments on the vital issue of Federal enabling legislation to permit the several 
States to properly enforce their fair-trade statutes. 
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However, may I briefly state our opinion as to the core of this problem and its 
solution. 

An oft-repeated truism is that the true value of any trade-mark or name is the 
confidence which it has created. Building that confidence is a manufacturer’s 
principal purpose in advertising. 

The economy of our country is based upon and dependent upon, to a great 
extent, the continuous encouragement of manufacturers to produce and advertise 
their products, which the people want and have need for; to produce it when they 
want it and at a price that they are willing to pay. Any deceitful or vicious attack 
upon the good will and the name of these products under fair trade at minimum 
prices to the consumer, can only result in the discouragement of incentive to 
produce and advertise these products to the ultimate detriment of the consumer 
in particular and the Nation’s economy asa whole. The vast network of business 
and employment resulting from efficient marketing of a good product must fail 
and disintegrate, causing unemployment literally for millions. 

These attacks upon honorable brand name products which are featured and 
stocked by thousands of independent merchants in selective retailing, must also 
ultimately result in production of merchandise of doubtful quality in which the 
public could have little confidence and no assurance of continued availability and 
guaranty. 

Most of our members have been operating their retail stores foralifetime. No 
matter how efficient they are operating, under the attacks of vicious price jugglers, 
it is futile. They are doing all they can now to keep body and soul together. I 
do not know how much longer they can hold out under the pressure of deceptive 
and enticing selling practices with bait advertising and loss-leader selling by our 
giant competitors. This fear hangs over our heads constantly. 

These price jugglers of nationally branded merchandise usually make up for 
their losses on this type of goods by charging outrageous prices on unbranded 
items. They often suppress the display and sale of nationally branded mer- 
chandise, making accessibility of this merchandise to the American public a 
matter of hit or miss, as luck would have it. 

Honest merchandising practices permitting the accessibility of branded, as 
well as unbranded merchandise, is in the best interests of the consumer since the 
consumer is the ultimate judge in the market place of what he will buy and what 
he will pay for any type of merchandise, be it branded or unbranded, fair-traded 
or not. 

We do not, for a moment, suggest that the Federal Government should con- 
sider itself bound to approve a theory adopted by most of the States of our 
country if, in point of fact, such theory should be unsound. 

However, the evidence before the congressional committees in the House of 
Representatives demonstrated overwhelmingly the economic soundness of this 
this type of legislation and we were gratified beyond measure in noting the tre- 
mendous support that fair-trade legislation received in that body of Congress. 

Any suggestion that legislation of this character tends to raise prices to the 
consumer is wholly without foundation. These fair-trade laws are limited in 
their application to commodities which are ‘‘in fair and open competition with 
commodities of the same general class produced by others.”” In no way can such 
legislation permit any restriction on competition between competing manu- 
facturers. 

The following observations which the retail jewelers of Greater New York 
consider unanswerable, are quoted herein. 

‘In consideration whether retail prices of branded goods fixed by the manu- 
fa*turer are reasonable and in the public interest, the essential points are whether 
the retail profit margin is reasonable for the general body of retailers and also, 
of course, whether the price on which the manufacturer sells his goods in the 
first instance is reasonable.” 

It is to be remembered that the manufacturer’s object is to secure and retain 
as wide a demand as possible for his goods. While it may be said that in fixing 
retail prices or margins he is guided by the wisdom of treating retailers generously, 
it is an undeniable fact that he cannot do that without adding to the selling price 
to the public or reducing his own profit. 

His goods are in competition with other manufacturers’ goods as well as with 
goods sold by retailers under their own label and with foreign supplies and his 
market depends on keeping down the price at which the public can purchase 
the goods he manufactures. 

Gentlemen, our very existence, as well as the existence of hundreds of thou- 
sands of small enterprises throughout the country and the vast distributive 
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system of many of the largest, most honorable manufacturers in this country, 
are wholly dependent upon legislation which will protect legitimate retailers 
against the loss-leader practitioner. 

These fair trade acts must be made valid and enforceable if the backbone of 
our Nation’s economy is not to be destroyed. 

In conclusion, may I state that, if necessary, I shall be pleased to attend the 
hearings in Washington in order to answer any questions that may be in the mind 
of any of you gentlemen. 

Time is of the essence; your duty is plain and clear. 

If there is any further way in which I may help to clarify our position, please 
be good enough to let me know immediately so that I may make arrangements 
to be in Washington at any time convenient to vou. 


NATIONAL WHOLESALE Druaoists’ ASSOCIATION, 
New York, N. Y., May 27, 1952. 
Senator Epwin C. JOHNSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 


Dear SENATOR JOHNSON: We note that the Senate Committee on Interstate 
and Foreign Commerce will hold hearings on the McGuire bill, H. R. 5767, 
starting on Monday, June 12. We recognize both the importance of these hear- 
ings and at the same time recognize the extreme shortness of time in the crowded 
Senate Calendar. 

While we would like to appear in person during the time of these hearings 
because of the fact that we will be traveling quite extensively in the next 2 weeks, 
and because of the urgency of your own time problem, we are submitting to you 
herewith a statement on the subject of the MeGuire bill, H. R. 5767, which state- 
ment we respectfully request be included in the record of the committee hearings. 

We want you to know too that if the committee so desires we will be happy to 
try to have a representative of our association available to act as spokesman for 
us in order to answer any questions that may arise. 

In addition to this statement we want to express our personal hope that the 
committee will give rapid and favorable consideration to the MeGuire bill, 


H. R. 5767, in order that it may be reported out to the Senate and passed in this 
session. 
We are, 
Very truly yours, 


ALLEN NEWCOMB, 
Executive Secretary. 


STATEMENT BEFORE SENATE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 
RE THE McGurre Biu1, H. R. 5767, By E. ALLEN Newcoms, EXECUTIVE 
SECRETARY 


My name is E. Allen Newcomb. I am executive secretary of the National 
Wholesale Druggists’ Association with offices in New York City. The NWDA 
is a trade association representing 253 service wholesale druggists and 458 asso- 
ciate members who ere principally manufacturers selling through the drug trade. 

We have been interested in the basis and development of the fair-trade laws for 
many years since a large number of manufacturers in the drug trade have availed 
themselves of their provisions and have looked to the association for advice on 
operation under these laws. As a consequence we have kept abreast of all legal 
and economic developments in connection with the fair-trade laws during their 
some 20 years of operation. 

Let us reduce our statement on the operation of the fair-trade laws and what 
they are to the barest fundamentals. Basically and simply the fair-trade laws 
are laws now on the statute books of 45 of the 48 States which permit—and we 
must not forget this word ‘‘permit’’—the manufacturer of a branded or trade- 
marked commodity which is in free and open compeittion with other similar 
commodities, to protect the property value which lies in his name or brand from 
the predatory, destructive price-cutting practices of certain distributors. The 
device used under all of these fair-trade laws is the fair-trade contract, executed 
between the manufacturer and the distributor, stipulating minimum prices below 
which his products may not be sold. These contracts are initiated voluntarily 
under the fair-trade laws by the manufacturer. In addition in order to make 
practicable the enforcement of these contracts and the maintenance of the man- 
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ufacturer’s minimum selling prices each State law contains a so-called ‘“non- 
signers clause’’ reading typically as follows: 

“Wilfully and knowingly adve rtising, offering for sale or selling any commodity at 
less than the price stipulated in any contract entered into pursuant to the pro- 
visions of this act, whether the person so advertising, offering for sale or selling is 
or is not a party to such contract, is unfair competition and is actionable at the 
suit of any person damaged thereby.” 

If we go along in this country of ours with the principle of the right to own 
property and the right to protect that property which is the basic right of every 
American citizen, then we must go along with the principle of the fair-trade laws. 

Opponents of fair trade have claimed that the fair-trade laws re present an 
un-American price restriction and violate our system of free enterprise. Let us 
consider for just a moment what this American system of free enterprise is. 
Simply stated, the American system of free enterprise is one of opportunity which 
is presented to every citizen to make something, to build something, to create 
something, to invent something and then, having done it, to enjoy the fruits of 
that enterprise. In the history of our country, we have passed many laws-— 
restrictive laws to protect that very right of free enterprise. 

For example, we have the patent laws which were passed to protect the inventor. 
We have the trade-mark laws—passed to protect the merchandiser and the 
copyright laws—passed to protect the writer. These laws are all restrictive and 
yet they are properly restrictive in that they protect and foster the principle of 
free enterprise in this country. 

Now then, the fair-trade laws similarly are merely extensions of the protection 
of the patent laws, trade-mark laws, and copyright laws—extension of protection 
to the property owner for the protection of his property through channels of 
distribution. 

Opponents of the fair-trade laws have claimed that they are restrictive and that 
they take away from a dealer the right of due process of law and in effect con- 
fiscate his property. In the United States Supreme Court case upholding fair- 
trade laws, this was the dealer’s defense. The Court said: ! 

“First, in respect of the due process of law clause, it is contended that the 
statute is a price-fixing law, which has the effect of denying to the owner of 
prope Py, the right to determine for himself the price at which he willsell. * * * 
Section 1 affirms the \ validity of contracts of sale or resale of commodities iden- 
tified by the trade-mark, brand or name of the producer or owner, which are in 
fair and open competition with commodities of the same general class produced 
by others. * * * It is clear that this section does not attempt to fix prices, 
nor does it delegate this power to private persons. It permits the designated 
private persons to contract with respect thereto. It contains no element of com- 
pulsion, but simply legalizes their acts, leaving them free to enter into the author- 
ized contract or not as they may see fit.” 

A further explanation of the Court’s attitude on the fair-trade laws is contained 
in this quotation from the same decision in connection with the nonsigner clause: 

‘In the second place, section 2 does not deal with the restriction upon the sale 
of the commodity qua commodity, but with that restriction because the com- 
modity is identified by the trade-mark, brand or name of the producer or owner. 
The essence of the statutory violation then consists not in the bare disposition of 
the commodity, but in a forbidden use of the trade-mark, brand or name in ac- 
complishing such disposition. The primary aim of the law is to protect the prop- 
erty—namely, the good will—of the producer, which he still owns. The price 
restriction is adopted as an appropriate means to that perfectly legitimate end, 
and not as an end in itself. 

All of us are familiar with the story of predatory price cutting and the use of 
loss leaders as bait to entice customers into a store for the purpose of selling them 
other long profit merchandise. The Supreme Court has commented on this sub- 
ject in the same decision: 

“There is a great body of fact and opinion tending to show that price cutting 
by retail dealers is not only injurious to the good will and business of the producer 
and distributor of identified goods, but injurious to. the general public as well. 
The evidence to that effect is voluminous. * * 

Some opponents of fair trade, calling it price aaaea claim that the laws are 
& weapon of monopoly. One opponent quoted the example of 100 advertised 
brand aspirin tablets selling at a minimum fair trade price of 59 cents and, in the 
same store, another bottle of 100 aspirin tablets selling for 9 cents. He pointed 
out that this was evidence that the fair trade laws were holding up prices to 


1 Old Dearborn Distributing Co. v. Seagram Distillers Corporation (299 U.S. 183 (1936)). 
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customers, since both were in his judgment the same thing. It is obvious that 
this conclusion was absolutely wrong and, by his own admission, in our system of 
free enterprise, he was not required to buy the 59-cent aspirin. He had a perfect 
right and opportunity to buy the 9-cent bottle. 

We should consider the question of the publie interest. Laws will only stay 
on the statute books as long as they are in the best public interest. We must 
repeat our original premise that it is basically and fundamentally an American 
right to own property and to protect that property. We can go further and re- 
peat that it is established as public policy that we should proteet the copyright 
owner, the trade-mark owner and the patent owner through suitable laws. It is 
unquestionably true that this protection given to these persons has in a large part 
been the stimulus to the advertising and merchandising programs carried on by 
industry in this country. These tremendous promotions of advertised brands 
have been most important as a motivating force in bringing America to the posi- 
tion it now holds in terms of standard of living and power. We know that brands 
and trade names and advertising have helped make America the great country it is. 

It has been stated by opponents of fair trade that the operation of the fair 
trade laws has resulted in an increase in the cost of goods to the consumer. In 
the drug industry, we know that this is not true. Shortly after the Miller-Tyd- 
ings Act was passed and when most of the States had passed fair trade laws, the 
drug industry, through the Druggists’ Research Bureau, undertook a survey to 
determine just what had happened to the consumer’s pocketbook as a result of 
the operation of fair trade laws. A study was made of the selling prices of the 
50 fastest selling proprietary items in the drug trade before and after these items 
were placed under fair trade contracts establishing minimum selling prices. 

The weighted average price to the consumer of those items from the period 
before the fair trade laws went into effect to the period thereafter showed a 
decrease of approximately 1 percent. The fact was that in many areas, retail 
selling prices had been higher than the minimums established. There has been 
a clearly demonstrated tendeney for prices to level out close to or at the mini- 
mums established. This survey is documented and is accepted as a reliable 
piece of research work. 

In any consideration of the fair trade laws in the light of their effect on public 
policy, we should consider just what are the basic ingredients for the suecess®f 
any product. Any product that is going to be successful in the competitive 
market must give the consumer utility at a price he can afford to pay. Further, 
this price must be high enough to afford a margin of profit to cover the average 
efficient retailer, a margin of profit to cover the average efficient wholesaler and 
still leave enough for the manufacturer to cover manufacturing costs and pro- 
motional costs and leave him a reasonable profit. A product that won’t stand 
up under those circumstances is wrong somewhere and its failure should not 
be blamed on the fair trade laws, 

A significant milepost in the history of fair trade came in 1987 when the Miller- 
Tydings Act was passed by Congress. This act amended the antitrust laws to 
permit manufacturers to execute interstate contracts under the various State fair- 
trade laws without violating the Federal antitrust laws. The Miller-Tydings Act 
has been called an enabling act. Its passage expedited and simplified for the 
manufacturer operation under the various State laws and in no way impeded the 
enforcement of the Federal antitrust laws. The recent Schwegmann decision by 
the Supreme Court crippled the manufacturer’s ability to enforce contracts made 
interstate by ruling that the Miller-Tydings Act did not cover that section of the 
State fair-trade laws known as the nonsigner clause in spite of the fact that the 
intent of Congress was clearly stated. Similarly another decision in a lower court, 
the so-called Wentling decision, threw another monkey wrench into the effective 
operation of these State laws. 

In our judgment based on the above statement of facts this committee should 
approve the McGuire bill—H. R. 5767 now under consideration in its present 
form and recommend to the Senate its immediate passage in order that industry 
can continue to operate under these economically sound fair-trade laws. 





2 Fair Trade and the Retail Drug Store—-Druggists’ Research Bureau—1940. 
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New York Srate PHARMACEUTICAL ASSOCIATION, 
New York, N. Y., May 26, 1952. 
Hon. Epwin C. Jonnson, : ae 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington 25, D. C. 


Dear SENATOR JoHNSON: I am enclosing herewith the statement which I 
prepared in support of the MeGuire bill, H. R. 5767, and I would appreciate your 
including the afore-mentioned statement in the record of your committee’s public 
hearings scheduled for Monday, June 2, 1952. i 

_ If your committee so desires we can arrange to have someone from our associa- 
tion available for questioning during the hearings. 

In the meantime, I trust that this meets with your approval. 

Sincerely yours, 
NiIcHOLAsS 8S. GBESOALDE, 
Secretary. 


SraTeEMENT BY Nicwoxias 8S. GEsoALDE, Executive SECRETARY OF THE NEW 
York Sratre PHARMACEUTICAL ASSOCIATION, A STATE TRADE ASSOCIATION 
Composep oF Retait Druc Stores 


Mr. Chairman and members of the Interstate and Foreign Commerce Com- 
mittee; I am Nicholas 8S. Gesoalde, executive secretary of the New York State 
Pharmaceutical Association, representing over 6,000 independent retail drug 
stores throughout the State of New York, and a practicing pharmacist owning 
and operating a retail neighborhood drug store since 1906. 

I respectfully submit the following few facts for your consideration. 

I have full confidence in the sincere interest of your committee in this matter 
which is so vital to the small retailers who form the backbone of this great country 
of ours and that when your public hearing is terminated, you will have before 
you all of the fundamental facts which must lead to the enactment into law of 
the McGuire bill, H. R. 5767. 

The governors and the legislators of 45 States, Hawaii, and Puerto Rico look 
to*this committee for favorable action on the McGuire bill. They look for 
congressional] permission to give effect to their fair-trade laws as they pertain to 
interstate commerce, as they presently only control intrastate commerce. 

In addition thereto, over 1,800,000 retailers, their emplovees, and t* eir families 
also look to this committee for favorable action on the McG ire bill (H. R. 5767). 

In those price-cutting days of 1930, publishers were buying their own books 
back from retailers, and then selling them back to other retailers. New books 
dropped to prices of 30 and 40 cents. Labor troubles were bitter, and socialism 
became popular among the so-called intellectuals. 

The small retailer was rapidly disappearing from the economic scene of this 
country. It then became apparent that in order to sutain the economy of this 
country, it was more important that the corner store remain in business rather 
than the illusory saving that one could make on a bottle of aspirin tablets. The 
legislators of California were the first to recognize the necessity of fair-trade laws. 
Forty-four States followed the precedent set by California. To avoid a recur- 
rence of the jungle price-cutting wars of 20 years ago, it becomes more important 
than ever that some relief must be given to the small retailers of this country. 
This is particularly so because of the high standard of wages and hours that the 
employees of all these retailers throughout the country presently enjoy. If these 
retailers are forced to meet the competition of the predatory price cutters, they, 
in turn, will be unable to support and maintain their employees on the level en- 
joyed by them at the present time. 

A fair-trade law, enforceable only against retailers willing to sign fair-trade 
contracts, means absolutely nothing at all. 

It is impossible for a manufacturer to obtain the signature of all retailers han- 
dling his product. In an industry like the drug industry, where drug products 
are channeled from a manufacturer, through a wholesaler and retailer, and then 
to the ultimate consumer, it is impossible for the manufacturer or the wholesaler 
to obtain signatures on contracts for all of the items which a manufacturer desires 
to place on fair trade. A drug wholesaler may be called upon to handle as many 
as 60,000 items. To obtain fair-trade signatories on all of these items is impossible. 

While we find no fault with the legal interpretation as rendered by the Supreme 
Court of the United States in the Schwegmann decision, it is respectfully sub- 
mitted that the Supreme Court failed to realize the impossibility of getting every 
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retailer to sign a fair-trade contract. The Supreme Court failed to take into 
consideration the economic distribution of our everyday products. 


FAIR TRADE PROTECTS THE PRODUCER, THE CONSUMER, AND THE RETAILER 


Hon, Herbert H. Lehman, former Governor of the State of New York, and 
presently a member of the Senate of the United States, in signing the New York 
State fair-trade law in 1937, said: 

“Tt seems to me to be sound economy to devise a method whereby a manufac- 
turer or producer may protect himself against undue slashing of the price of his 
product with consequent destruction of the values of his trade-mark and good 
will and with unnecessary loss to others. 

‘*The bill is in no sense a general price-fixing act. Under no condition does it 
authorize a contract or agreement between manufacturers and producers or 
between wholesalers or between retailers as to the sale or resale prices of any 
commodity. 

‘In the first place, it is important to note that this bill applies only to commodi- 
ties which are in fair and open competition with commodities of the same general 
class produced by others. If this essential factor is not applicable to a certain 
commodity then the bill has no force or effect whatsoever with respect to it. 

“Also of great importance is the fact that the bill is merely permissive; it 
authorizes a manufacturer or producer to enter into contracts for the maintenance 
of his price, but it does not compel him to do so. The existence of this free choice 
and of this flexibility will preserve in full vigor the natural forces of competitive 
enterprise. 

“This bill in no way sancticns monopoly, monopoly prices or combinations in 
restraint cf free competition between commodities. This is true because the pro- 
visions cf the bill are applicable only to a commodity which is in fair and cpen 
competition with eymmcedities cf the same general class produced by cthers. The 
prices of commodities that are s°ld in fair and open competition with other com- 
modities of the same general class will always be subject to esntrol by the powerful 
forces of competiticn. If a manufacturer markets his products at a price which 
the consumer deems too high, the consumer will naturally purchase a commodity 
of the same type produced by another manufacturer who is willing and able to 
market at a lower price.” 

The public is pretected through fair trade by preventing the use of predatory 
loss leaders to build up stere traffic. Loss leadering means the advertising and 
sale cf fair-traded goods at less than fair-trade prices. Such price cutting has no 
relation to eest, mark-up or marvins, and is net in the American traditicn of fair 
play and fair competitiin. We had a perfect example in the city cf New Yerk 
during the menth cf June last year, when Macy’s, the larsest retail st-re in the 
werld, was selling Bayer’s aspirin at the price cf 4 cents per hundred tablets. 
Each bettle cf Bayer’s aspirin tablets ecst this giant retailer in the neighborhood 
of 43 cents. 

What purp*se did Macy’s have in mind when it sold this product at such a vreat 
loss? The cnly purpese in mind was t> cajole their customers into believing that 
Macy’s could sell 59 cents worth cf merchandise f-r 4 cents, and still make a profit. 
Certainly no cust~™mer believes that Macy’s e>uld lose money on each sale. But 
Macy’s knew that cnly 10 percent cf the t tal items on sale in its st-re were 
subject t» fair-trade prices. The ether ninety percent of the merchandise in its 
store had no minimum fair-trade price, and could be sold to the public at more than 
profitable mark-ups. 

It is my belief that Macy’s instituted the price war last May for another purpose 
than just to lure people into its store and that is to create a monopoly of the 
retail business in Res York City and its vicinity which, to my lay mind, is just 
what the Sherman antitrust law aimed to prevent, and which fair trade, as rein- 
forced by H. R. 5767, intends to prevent. 

The consumer can only get what he pays for. It measures down to what the 
Hon. Herbert Hoover, former President of the United States, said: ‘Honest 
merchants do not cajcle their customers that a dollar’s worth of merchandise is 
sold for 69 cents.” 

With the passage of the McGuire bill (H. R. 5767) merchants will be prohibited 
from using brand names as bait to get business into their stores. The consumer 
will then pay a dollar for a dollar’s worth of merchandise. 

Fair trade protects the 1,800,000 retailers in the United States from being 
driven out of business. The large retailers, with great economic power by the 
use of loss leaders, can drive out of business the small neighborhood retailers. 





330 RESALE PRICE FIXING 


The late Justice Louis D. Brandeis of the United States Supreme Court, in an 
article in Harper’s magazine in 1913, write: 

“The position of the independent producer who establishes the price at which 
his own trade-marked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the price 
of a staple article. The independent producer is engaged in a business open to 
competition. He establishes the price at his peril—the peril that, if he sets it 
too high, either the consumer will not buy, or, if the article is nevertheless popular 
the high profits will invite even more competition. 

‘Already the displacement of the small independent businessman * * * 
presents a grave danger to our democracy. The social loss is great; and there is 
no economic gain. * * * Shall we under the guise of protecting competition, 
further foster monopoly by creating immunity for the price cutters? 

‘‘America should be under no illusions as to the value or effect of price cutting. 
It has been a most potent weapon of monopoly—a means of killing the small rival 
to which the great trusts have resorted most frequently. It is so simple, so effec- 
tive. Far-seeing organized capital secures by this means the cooperation of the 
shortsighted unorganized consumer to his own undoing. Thoughtless, or weak, 
he yields to the temptation of trifling immediate gain, and selling his birthright 
for a mess of pottage, becomes himself an instrument of monopoly.” 

It is easy to understand that if only 10 percent of the retailers of our country 
should be forced out of business because of the failure of the Congress to amend 
the Miller-Tydings Act, then we will have a very serious situation on our hands. 
We must not forget that each retailer who will suffer an economic death will take 
with him the savings of his family, the money he owes to his wholesaler and to 
others, besides his own obligations. if such a situation should come to pass, the 
entire economic system of free enterprise will come to an end, and we will then be 
back to 1930, with many people unemployed, many people out of business, and 
a restoration of the ‘‘dog eat dog’’ days. 

The enactment of the McGuire bill will in no way commit the Congress of the 
United States to a national policv. It will merely enable each State to regulate 
its own commerce, and to regulate the chaos of unrestrained cutthroat competi- 
tion, within the borders of its own State. 

The seriousness of this problem has attracted the legislators and governors of 
15 States. Favorable action on the MeGuire bill will permit these 45 States to 
enforce and regulate commerce within their borders. It will permit free play in 
our economic system of distribution, and will not allow one group to get complete 
mastery of the lives and habits of the people of the United States. It will allow 
for free competition, full employment and lower prices. 

I, now, would like to state my definition of a fair-trade price. It is the minimum 
price at which a retailer can sell a product and make a minimum fair profit in 
order to remain in business. A fair-trade established price in the drug business is 
usually set at least 21 percent below the listed market price. A $1 item is cus- 
tomarily fair-traded at 79 cents, a 20 percent reduction. With the usual allow- 
ance of one-third to forty percent from the list price of $1, the gross profit on 
many of the nationally advertised brands is from 12 to 19 percent against an over- 
head of 27 to 28 percent. 

In view of this, does it not seem ironic that when the minority, who oppose fair 
trade, and who comprise 5 percent of all big and medium sized establishments, 
state that a fair-trade price is a high price, or a high-cost-of-living price. When 
the opponents of fair trade make such a statement it is opposite from the truth. 
In his appearance before the Committee on Interstate and Foreign Commerce on 
“ebruary 4, 1952. Mr. Maurice Mermey clearly defined a fair-trade price when 
he said: ‘‘ Fair-trade prices are comparable to minimum wages for retail business.” 

In conclusion, may I state that the basie effect of fair trade on little business, 
which, by the way, is smaller than ‘‘small business’’ as understood on Capitol 
Hil!, can be expressed more clearly by quoting a further statement of former 
Gov. Herbert H. Lehman when he signed the New York fair-trade law: ‘‘I believe 
this bill will protect the smal! independent merchant, retailer and business. It 
should offer some protection against devastating cut-price practices such as the 
ruthless method of loss-leader articles. The bill will also serve to discourage 
falsification and adulteration of commodities.” 
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LONGINES- WITTNAUER Watcu Co., INc., 
New York, N. Y., May 16, 1952 
Re Fair Trade Legislation, McGuire Bill, H. R. 5767. 
The Honorable Epwin C. JoHNson, 
United States Senate, Washington, D. C. 


Dear Sir: The passage by the House of Representatives of the McGuire bill, 
H. R. 5767, prompts me to write you with respect .o the status of fair trade. 
On the basis of almost a year of chaotic experiences, I take the liberty to go on 
record strongly in favor of the enactment of the above bill. 

(1) Twenty-five thousand jewelers, large and small—employing additional 
thousands of watchmakers and other personne] qualified in the sales and service 
of watches—are on the brink of disaster, because a small number of scavenger 
merchandising outfits have seen fit to use standard brand watches as loss leaders 
to attract the unwary public to their stores. 

(2) These price cutters are not selling their own regular stocks of merchandise 
at similar bargain prices—but use a few well-regarded watch and appliance brands 
bought specially for promotional sales, as a means of attracting and duping the 
public 

(3) Has the public been served? No, because large proportions of the watches 
sold by these same price cutters are either cheap off-brands with high price 
tickets, or old stvle models (many 3 years and older), or “‘switch merchandise.” 
Also, the delivery to the public of shopworn, old merchandise, improperly timed 
regulated and adjusted, has caused untold damage to the reputation of manu- 
facturers and regular distributors of brand name watches 

Thus, the demise of fair trade has exposed the jewelers to unfair competition 
and the public to an unprecedented campaign of misrepresentation and hood- 
winking 

Our country needs profits, taxes, stabilized conditions ef doing business, and 
honesty in selling, in this as in every other field of economic endeavor. When 
women’s wear outlet stores, drug stores and even grocery stores, sell watches at 
prices that are far less than their costs, including cost of doing business, you know 
that somewhere along the line both the public and the American economy are 
going to be hurt. 

For your information, 1 enclose copy of a newspaper advertisement which this 
company ran almost a year ago—together with copies of advertisements of wom- 
en’s Wear outlet stores, grocery and drug: stores, to indicate what is going on in 
the country to the detriment of 25,000 lecitimate jewelers and the public at large. 

For all of these reasons and many, many others, [ hope you will give favorable 
consideration to the MeGuire fair-trade bill. 

Very truly yours, 
M. Frep Cartroun. 


A MessacGeé From THE LONGINES-WirtNaAvER WatcH Co.—Tue Economy or 
Our Country Is Basep on Live anp Ler Live—Don’r Be Foo.ep ry 
‘Loss LEADERS” 


Nineteen hundred and fifty-one marks the eighty-fifth anniversary of this 
company. For four generations we have produced the finest watches possible; 
we have advertised them honestly and priced them fairly; we have sold them 
here in New York through hundreds of established jeweler agencies who offer 
a full selection of styles and models, who are willing and qualified to service the 
fine watches they sell for the life of the timepiece, who will when necessary arrange 
terms to help you pay for your purchase. For four generations Longines and 
Wittnauer watches have been sold through such authorized jewler agencies, and 
the publie has received excellent value, fine service, full satisfaction. 

Rumors came to us during the past week that certain stores were attempting 
to buy from various retail jewelers quantities of Longines-Wittnauer watches 
for the purpose of putting on a sale. Now, let us use common sense. Retail 
stores are in business for one purpose only—to make a profit. 

We cannot know what goes on in the minds of store managers, but we do 
know that no store can stay in business unless it makes a profit. Therefore it is 
reasonable to suppose that they might be thinking along these lines: ‘‘The public 
has a high regard for Longines-Wittnauer watches—people know them as the 
finest quality and the greatest value—we will buy some, if necessary at retail, 
and advertise them, if necessarv at a loss—but we will attract thousands of 
people to our store.” 


20420—52—-—22 
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Mr. and Mrs. New York, we think you will agree with us when we say that 
price cuts on fine quality, standard-brand articles are sometimes offered to attract 
you to the store in order to sell you regular merchandise at regular profits. 

In the public interest, Longines-Whittnauer is taking legal action to prevent 
its watches from being exploited in this manner. We are in favor of the lowest 
possible retail prices consistent with quality and service, and Longines-Whittnauer 
watches are so priced; but we are also in favor of good honest merchandising, of 
truthful advertising, and of the right kind of service for the owners of our watches, 
service which is performed under our guarantee by our authorized jeweler agencies 
only. 

Here is another point worth thinking about. The economy of our country is 
based on ‘‘Live and let live.” If the employer did not pay the employee a living 
wage, the economy would fall; if the manufacturer or distributor did not cover 
his cost of doing business, the economy would fall; if the Government did not 
collect its taxes, the economy would fall. Bargain prices will be no bargain if the 
result is chaos and depression. 

Last Wednesday, Mr. John W. Anderson, president of the Anderson Co., Gary, 
Ind., manufacturer of automotive parts, made the following common-sense 
statement: 

“* * * Retailers, by making ‘loss-leaders’ out of products producing less 
than 5 percent of their dollar volume while price-fixing products from which 
come 95 percent of their dollar volume, were making the housewife the enthusiastic 
victim of their painless hypnosis * * *.” 

For quality, value, and lasting satisfaction buy our product from Longines- 
Wittnauer jeweler agencies only. 

LONGINES-WITTNAUER Watcu Co., New York, N. Y. 


HorrMan-La Rocue Inc., 
Roche Park, Nutley, N. J., May 23, 1952. 
Senator Epwin C. JoHNSON, 
Senate Office Building, Washington, D. C. 

DEAR SENATOR JOHNSON: Attached is a statement on the McGuire bill, H.R. 
5767. It will be greatly appreciated if this statement could be included in the 
record of committee hearings, which I understand are scheduled to begin on 
Monday, June 2, before the Senate Interstate and Foreign Commerce Committee. 

Respectfully, 
Rospert A. Harpt, Vice President. 


STATEMENT OF Rospert A. HarpT, VicE PRESIDENT, HOFFMANN-LA Rocue, INc., 
Nutiey, N. J., CONCERNING THE McGutreE Bit, H. R. 5767 


The position of Hoffmann-La Roche, Inc., with respect to fair trade is as 
follows: 

1. We still consider fair trade to be a good thing for the public, for retailers, 
and for manufacturers of trade-marked products. 

2. We believe the basis for fair trade is simply the protecting of a manufac- 
turer’s property right in his trade-mark or brand and in the good will which they 
symbolize. 

3. We believe that the public will become more conscious of the fact that 
retailers cannot indefinitely do business without a profit and that loss leaders as 
used by large retailers are unfair to small retailers. 

4. We believe that fair trade helps to maintain the normal distributive pattern 
of selling. It tends to keep in business a great many distributors who lack the 
dollar resources to match large distributors and, in price wars, would otherwise 
be driven out of business. 


STATEMENT OF RIVERS PETERSON, MANAGING DtrREcTOR, NATIONAL RETAIL 
HARDWARE ASSOCIATION, TO THE SENATE INTERSTATE AND FoREIGN Com- 
MERCE COMMITTEE 


This statement is presented by Rivers Peterson, managing director of the 
National Retail Hardware Association, with headquarters at Indianapolis, Ind. 
I have been employed by that organization for 32 years. Since 1904, I have 
been connected in some way or other with the hardware business. This qualifies 
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me, I think, to speak with some degree of experience about the operations of 
retail hardware stores and some of the problems of their owners. 

The National Retail Hardware Association is an affiliation of 37 State and 
regional associations with a total membership of about 22,000 stores located in 
every State of the Union. 

This statement is submitted for the purpose of asking your committee to give 
favorable consideration to legislation that will again make fair-trade contracts, 
when properly and legally prepared by the owners of nationally known trade- 
marks, effective in preventing predatory price cutting by those who wish to use, 
not the merchandise primarily, but the nationally known names of these trade- 
marks for the purpose of building their own businesses at the expense of their 
competitors. 

The McGuire bill, H. R. 5767, as passed by the House and which is now before 
your committee, would accomplish this objective. It would enable the various 
States to enforce the type of fair-trade legislation designed to meet the problems 
and conditions in each State. 

I think it worthy of consideration by your committee that fair-trade legislation 
has been enacted by the legislatures of 45 of the 48 States of this Nation. Surely, 
if it was the evil thing its opponents would have you believe, all of these 45 State 
legislatures would not have been hoodwinked and misled into enacting such 
legislation. 

The typical hardware retailer operates a small business establishment. The 
annual cost of doing business survey which our organization makes contained for 
1950 reports from 1,080 stores. It showed average sales per store of $95,735. 
The sales figures for the preceding 4 years have varied from a low of $86,575 in 
1949 to a high of $99,585 in 1947. 

These reports are from the more progressive retail hardware stores and these 
average figures are unquestionably higher than the average sales of all hardware 
stores. As a matter of fact the average sales for retail hardware stores shown 
by the United States Government's 1948 census of business showed average sales 
of approximately $72,000 a year by the 34,000 stores covered by this census 
survey. 

These retail hardware stores operate on closer margins than most other types 
of retail stores of which there are records. For 1950 these 1,080 stores show an 
average margin on their sales of 28.2 percent. With expenses amounting to 
23.75 percent of sales this meant that on the average, hardware retailers earned 
4.5 percent on sales of $95,735, or $4,260 per year. Incidentally, this was the 
first time in 5 years that the average margin had exceeded 28 percent. In the 
preceding years it had varied from a low of 27.5 percent in 1947 to a high of 27.9 
percent in 1946. 

These two sets of circumstances, the comparatively small sales and the low 
margin on these sales, make it particularly important that these stores get their 
intended retail prices and not be either forced to forego possible sales because 
of unwillingness to meet the prices of a predatory price cutter, or to lose the 
intended margins by meeting such prices. 

Further, since these are relatively small operators, they carry a Jarger percentage 
of nationally advertised merchandise than do the great business establishments 
which can afford to have both the nationally advertised brands and duplicate 
stocks of either unbranded or private branded merchandise, and which also carry 
a much wider variety of merchandise than do the hardv are stores. 

Actual figures are not available, but I would estimate that, on the average, from 
10 to 15 percent of the typical retail hardv are store sales are obtained from the 
distribution of nationally advertised fair-traded merchandise. 

But the harm from predatory price cutting goes far bevond the sale of just the 
fair-traded merchandise. The owner of the Ballard Hardware Co., Muncie, 
Ind., recently related the following experience to me: This dealer had purchased 
about five dozen General Flectrie irons in anticipation of its Christmas selling 
season. Early in December a Muncie chain drug store advertised General Flectric 
irons at prices which were very close to the Ballard firm’s cost. 

Not only did the Ballard Hardware Co. fail to make the sale of a single General 
Electric iron, but its sale of all electric irons dropped to practically zero. >» or does 
the harm of predatory price cutting end vith the destruction of sales possibilities of 
the lines advertised or similar products made by other manufacturers. 

One of the harmful results from this practice lies in establishing the belief in the 
minds of the public that the advertiser is equally low on all the merchandise he 
has to sell and that to the extent that such firms carry the same class of goods as 
does the hardware retailer, he suffers a loss of business prestige and of sales. Nor 
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is the harm confined to the community in which the predatory price cutter is 
located. It reaches as far as the circulation of the paper in which the advertising 
is done. 

There is in Louisville, Ky., a department store operated by a gentleman named 
Ben Snyder. For many years Mr. Snyder used Pyrex ware as one of the items on 
which he cut prices deeply. Dealers as far as 60 miles from Louisville reported to 
me that their customers brought them Snyder’s advertisements and could not 
understand why these hardware men could not sell Pyrex as cheaply as Snyder did. 
The conclusion these consumers reached was that either these local retailers were 
inefficient buyers—-yvet they were paying the same for Pyrex as Snyder was—or 
they were trying to charge their customers too high a price—though the dealers 
were making only their customary margin of 33% percent on their sales of Pyrex 
ware. 

During the hearings you had witnesses appear before you objecting to fair- 
trade legislation because it would make them charge the consumer higher prices 
than the objector claims he wants to ask his customers to pay for the merchandise. 
The question I have always wanted to ask such people is why they don’t sell all 
other merchandise at the close margins at which they want to offer this nationally 
advertised merchandise. 

Reference is made to a full-page advertisment that appeared in the Fort Dodge, 
Iowa, Messenger and Chronicle on December 6, 1951. It offered a General Elec- 
tric toaster which has a fair-trade price of $22.95 for $16.95. A General Electric 
mixer which is supposed to sell for $39.95 was advertised for $29.95, A General 
Electric iron which has a regular price of $12.95 was offered at $9.95. These three 
items, at the prices at which they were advertised, total $56.85. They cost 
$49.41. Osco Drug Co. made a margin of 13 percent. Do vou believe that this 
company is selling even a substantial part of its merchandise at a 13 percent 
margin? Yet, if that is why they cut these prices—so they could favor their 
customers with special bargains—I again ask why don’t they do it with the other 
goods they sell? 

If the items referred to above had been sold at their regular price, they would 
have yielded a margin of 3344 percent. Even hardware stores with their low 
eost of doing business cannot afford to sell items such as these for less than a 
3314 percent margin. 

Why do these price cutters insist on giving consumers the benefit of these 
especially low prices on a relatively smal! number of nationally advertised brands 
and why do they consistently select items that are not a part of the lines in which 
the establishment deals primarily but are the bread and butter merchandise for 
retailers in other lines? 

For example, we refer to a four-page advertisement issued by Sage’s Super- 
market in Riverside, Calif., last December. Grocery items in these advertise- 
ments were priced normally but a Westinghouse Electric iron with a resale price 
of $10.95 was offered for $7.95. A Universal coffee maker with a price of $29.95 
was offered for $21.95. A Dormeyer deep fryer with an established price of 
$29.95 was offered for $22.95—and so on for a number of other nongrocery items. 

The following quotation from a letter from the Plaza Hardware Co., Charlotte, 
N. C., is typical of statements from various sections of the country. This dealer 
says: 

‘‘We are enclosing herewith a tear sheet from the Charlotte Observer, November 
30, 1951, showing a full-page advertisement of the Eckerd chain of drug stores in 
which they feature the General Electric automatic toaster at the ‘special’ price of 
$15.98 (regular $22.95) (dealer cost $15.31). 

“You will note that the ‘price cutter’ is a large chain of drug stores which make a 
practice of maintaiving fair-trade prices on drug items, but who feature cut prices 
on such items as towels, soaps, and hardware items to bring in floor traffic. In 
the recent past they have featured General Electric mixers, irons, ete., at prices 
barely above small dealers’ cost. 

“We do not need to tell you of the harm that this tvpe of price cutting does to 
the smal! independent retail hardware store located next door to such a chain 
drug store. We are tempted to put in a line of drugs and sell them at cost plus 
5 percent, but of course this is not a good answer to the problem.” 

I could give you thousands of similar examples from all sections of the United 
States. Those I have quoted, however, give the pattern. The small retailer 
badly needs protection from this unfair type of merchandising. 

The implication some opponents of fair-trade legislation want to leave, if 
indeed they do not make the actual statement, is that the manufacturer who 
places his merchandise under fair trade, establishes a retail price that is too high. 
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They want you to believe that such manufacturers gouge the consumer. How- 
ever, every manufacturer naturally wants to sell as much merchandise as possible. 
To do so he wants his retail price to be just as low as it can be made in order to 
have the widest possible consumer appeal. If he prices his merchandise too high, 
the consumer will buy a competing brand of practically the same quality. No 
sane manufacturer is going to price himself out of the market. As a matter of 
fact, I have long believed that one of the principal reasons some retailers object 
to fair-trade contracts is the belief, or fear, that the manufacturer will fix his retail 
prices too low, that they will not allow the margin the seller customarily makes on 
other merehandise and that he wants the privilege of making on the goods in 
question, 

It has been suggested that protection of the small retailer lies in enforcement of 
the Robinson-Patman Act instead of through fair trade. Such suggestions over- 
look the fact that even if two dealers pay exactly the same price—which I have 
assumed to be in the case of the Osco Drug example I have given—there is nothing 
to stop one from selling certain nationally advertised merchandise at 5 or 10 per- 
cent above cost. He ean still use it as a loss leader. 

But this is not the only weakness in relying on the Robinson-Patman Act. To 
use this act you must get evidence in the first place. But how is the retailer 
going to obtain the invoices from the manufacturer to the other retailer? It is 
practically impossible. But even if he gets the evidence, he still has to be able 
to prove that the price concession tends to establish a monopoly. And he has to 
go into court. The small retailer will not do that. He does not have the money 
to employ attorneys, he does not have the time that such a case would require and 
more than all he is afraid of what the big competitor would do to him, whether he 
won or lost the case. 

Some years ago our association got conclusive evidence showing that a certain 
manufacturer of aluminum cooking utensils was apparently violating the Robin- 
son-Patman law in its sales to one of the large mail-order houses. A firm of good 
attorneys looked over the evidence we had obtained and told me if I could get a 
retailer Who was willing to enter suit, the attorneys would be glad to take the case. 
But we could not get the retailers. Everyone we approached said something like 
this: “I would not think of entering a suit against that concern. It could put 
me out of business by underselling me on all the merchandise we both carry.” 

I am sure you will find that to be the general attitude of small retailers. So 
from the standpoint of getting the evidence, of proving that the price concession 
tends to establish a monpoly, or being able to get a dealer who is willing to be 
party to a suit against one of the big chains, the Robinson-Patman Act is not in 
the least effective. 

We ask vour committee to consider the fact that issuance of fair-trade contracts 
by the manufacturer is a voluntary act. Claims have been made that manufac- 
turers are coerced into issuing fair-trade contracts. I believe that in the very 
early days of fair trade, there was some concert of action among certain groups 
of druggists. That has long ceased. It stopped, as a matter of fact, just as soon 
as the Federal Trade Commission took the position that united action by a group 
of retailers to get a manufacturer to issue fair-trade contracts might be regarded 
as a concert of action which was illegal. 

The National Retail Hardware Association has certainly never engaged in any 
such activity, nor have any groups of hardware retailers to the best of my knowledge. 

It seems self-evident to me that a manufacturer will shape his selling policies to 
conform to the wishes and best interests of the majority of his customers. If a 
majority favor operation under fair-trade contracts and the manufacturer can 
qualify to use them, he will probably go fair trade. If a majority are opposed to 
fair trade, it is certain that the manufacturer is not going to destroy the good will 
of those customers by issuing fair-trade contracts when he knows they do not 
want them. 

Finally, gentlemen, the Congress of the United States has protected workers 
from exploitation by enacting a minimum-wage law. It has protected farmers 
from exploitation by enacting parity legislation and by other means. We ask 
that vou give the small retailer at least equal consideration and protect him from 
exploitation on the part of the predatory price cutter by enacting the McGuire 
bill, H. R. 5767. 
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STATEMENT OF JOSEPH KoLopNy, MANAGING DrrREcTOR, NATIONAL ASSOCIA- 
TION OF Tosacco DistrisuToRs, INc., TO THE SENATE INTERSTATE AND 
ForREIGN COMMERCE COMMITTEE CONCERNING H. R. 5767 


My name is Joseph Kolodny. I am the sole owner of a wholesale tobacco 
distribution firm in the State of New Jersey where, since 1925, I have devoted 
my time in various capacities to all phases of consumer goods distribution at both 
wholesale and retail levels. This statement is also submitted in my capacity as 
managing director of the National Association of Tobacco Distributors, on behalf 
of the wholesale tobacco distributors of the Nation who annually transact a 
volume of more than $5 billion while servicing. more than 1,300,000 retailers of 
tobacco, confectionery and allied merchandise. It is upon this extensive back- 
ground that I draw when stressing the vital importance of fair trade to the small- 
business men of the Nation. 

It is not difficult to examine the pernicious effects loosed as a result of the 
Supreme Court decision invalidating the interstate effect of the nonsigner clause 
in State fair-trade legislation. The record is self-evident and has already been 
adequately incorporated in the statements of others appearing before this body. 

In addition to the fact that the basic issue of States’ rights is deeply involved 
in the question of whether the United States Senate takes swift action to restore 
State fair-trade laws to their full strength, it is important to note that under the 
impact of the destructive, competitive forces unleashed by the Supreme Court 
decision in the case of Schwegemann Bros. v. Calvert Distillers Corp. and Seagram 
Distiller Corp. (1951 Supreme Court Doeket No. 442, 443), retail trade in general, 
and the independent retailer in particular, has suffered severe set-backs. 

Our association and its members individually have long been on record as 
favoring, supporting, and recognizing the salutary effects of State Fair Trade Acts. 
It is our sincere feeling that without a Federal enabling act that will make the 
individual State fair-trade laws operative, thousands of independent businessmen, 
the backbone of our American economy, are faced with severe financial loss and 
in many cases eventual bankruptcy. 

At present, a condition requiring each individual retail merchant to actually affix 
his signature on an indefinite number of separate contracts largely invalidates the 
effects of those State laws which grant the manufacturer a safeguard over the 
character and integrity of his branded product, and give the retailer an opportunity 
to survive with a mark-up sufficient to meet his cost of operations. No statute, 
at whatever governmental level, can be successfully operated or enforced when the 
cost of compliance is unreasonable and prohibitive and no statute can be equitable 
when it imposes a penalty on the law abider and awards competitive advantage to 
the violator. 

Any examination of the facts and the conditions prevailing since the Supreme 
Court’s decision in the Schwegemann case will establish beyond question that those 
who attempt to abide by State fair-trade laws find themselves restricted and even 
penalized in their business activity by competitors who resort to the vicious and 
unethical practice of “loss-leader”’ selling. It therefore becomes the responsibility 
of the United States Senate to correct this situation by providing a Federal 
enabling act that will put down those econonic evils which we, as part of our 
national policy, have attempted to eliminate and destroy since the very beginning 
of our national history. 

In our opinion Senators representing constituents in fair-trade States have a 
mandate, in the form of existing State legislation, to support fair trade enabling 
legislation designed to make the independent and constitutional acts of the States 
concerned operative. Certainly the proponents of fair trade are not asking this 
committee to propose the enactment of new and startling legislation. We simply 
advocate that law, which has long been in existence and recognized as law, be 
reaffirmed and stated without equivocation in order to eliminate confusion in the 
minds of the courts and public at large. 

In concluding I would like to place special emphasis upon the importance of 
the small business firms in our economy, at both the retail and wholesale levels, 
who depend upon the elimination of unfair trade practices which by their very 
nature and definition are inequitable and which State fair-trade laws were designed 
to eliminate. It is incumbent upon this body for that reason, and for those 
other reasons previously cited by the supporters of the proposed legislation being 
considered by this committee, to demonstrate by passage of a Federal enabling 
act that the Federal Government will not tolerate the use of its instrumentalities 
to circumvent State law. 





RESALE PRICE FIXING 337 


THE PROPRIETARY ASSOCIATION, 
May 28, 1952. 
Re hearings on the McGuire bill, H. R. 5767 
Hon. Epwin C. JoHNson, 
Senate Office Building, Washington, D. C. 


My Dear Senator: It has been called to our attention that your committee 
will hold hearings on H. R. 5767, the McGuire bill, which has been passed by the 
House. 

As representative of the Proprietary Association I appeared before the Inter- 
state and Foreign Commerce Committee of the House, making a statement, 
copy of which is enclosed. 

‘he members of our association have seen no reason for changing their opinions 
since this statement was made. Therefore we desire to register the same type of 
statement with your committee. 

Very truly yours, 
FREDERICK J. CuLLeNn, M. D. 


STATEMENT OF FREDERICK J. CULLEN, M. D., REPRESENTING THE PROPRIETARY 
ASSOCIATION 


My name is Frederick J. Cullen. I ama physician, and executive vice president 
of the Proprietary Association, with headquarters in Washington, at 810 Fight- 
eenth Street, NW. 

The association’s membership includes the manufacturers of drug products: 
packaged medicines—that are completely labeled, with directions for use and with 
warnings against misuse, and advertised to the public for use in home medication. 
Such products are known as “proprietary medicines.’? They are sold under 
brand names, many of which are registered in the Trade Mark Division of the 
Patent Office. They are nationally advertised, and a few are internationally 
advertised. A tremendous amount of good will has been created for these pro- 
ducts, and the trade-marks constitute a very valuable asset to their owners—like- 
wise they constitute bait to the price cutter. 

For the past 15 years—under the Miller-Tydings Act—many of these pro- 
prietary medicines have been distributed under the State fair-trade laws which 
today exist in 45 States. But, now, due to the Supreme Court’s decision in the 
Schwegmann case, this method of distribution has been interrupted. 

Therefore it is the desire of the association to assist its members in restoring a 
method of distribution which they believe protects the integrity of their trade- 
marks and enables them to market their products in an orderly manner. 

So, the members of the Proprietary Association ask that Congress enact enabling 
legislation that will make effective the fair-trade laws existing in 45 States. Hence, 
we ask that the Federal Government permit these State laws to operate without 
Federal interference. 

We believe that it is essential to the welfare of our industry to have effective, 
enforced fair-trade laws. 

Accordingly, the association endorses, in principle, the McGuire bill. 





AMERICAN PHARMACEUTICAL ASSOCIATION, 
Washington 7, D. C., May 28, 1952. 
Hon. Epwin C. JoHNson, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington 25, D. C. 


Dear SENATOR JOHNSON: Because 70 percent or more of the members of the 
American Pharmaceutical Association are engaged in the practice of pharmacy 
at retail, our association is greatly interested in H. R. 5767 (the McGuire fair 
trade bill) which is now before your committee for consideration. 

We do not wish to take the time of your committee to have a representative 
appear before you but we would appreciate it very much if the attached state- 
ment could be included in the record of the hearings and be given consideration 
in your deliberations on this legislation. 

Our interest as a group of professional men engaged in various phases of the 
practice of pharmacy is in the protection of the public health and our statement 
calls attention to possible increases in the cost of prescription services which might 
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become necessary when unrestricted “loss leader’ selling is in progress on branded 
drugs. 
We shall appreciate inclusion of the attached statement in the record of your 
hearings on H. R. 5767. e 
Sincerely, 
Rosertr P. Fiscueuis, Secretary. 


STATEMENT FILED IN BEHALF OF THE AMERICAN PHARMACEUTICAL ASSOCIATION 
BY Roperr P,. FiscHeLis, SECRETARY AND GENERAL MANAGER 


To the Members of the Senate Committee on Interstate and Foreign Commerce: 


The American Pharmaceutical Association, now in the one hundredth year of 
its existence, is the only national pharmaceutical association which represents 
individual pharmacists regardless of where they practice their profession or in 
what field of pharmaceutical activity they may be engaged. 

Our association now has more than 15,000 active members and about 10,000 
associate (student) members. About 75 percent of the active membership is 
made up of pharmacists who practice in retail establishments and hospitals. 
The rest are in other activities such as teaching, wholesaling, manufacturing, or 
control and research work. We constitute the national professional society of 
pharmacists of America, bearing the same relation to pharmacy as the American 
Medical Association does to phvsicians or the American Bar Association to 
lawyers. 

Although the American Pharmaceutical Association is not a trade association, 
the fact that many of our members operate retail pharmacies where they com- 
pound prescriptions and sell branded drugs and cosmetics, causes us to take 
cognizance of H. R. 5767 (the MeGuire fair trade bill), which is now before your 
committee for consideration. 

At the annual convention of the American Pharmaceutical Association, the 
following resolution was passed: 

Whereas the recent decision of the Supreme Court of the United States in the 
Schwegmann case has dealt a severe blow to the effective application of the State 
fair trade laws, and 

Whereas this decision has had a serious effect upon the professional as well as 
upon the economic life of pharmacy and the retail drug industry, and 

Whereas, as a result of said decision, it becomes necessary to amend the Miller- 
Tydings law to correct the existing weakness of such law: Therefore be it 

Resolved, That the American Pharmaceutical Association endorse and approve 
any movement and effort which, in the judgment of the council, is practical and 
constructive, to amend the Miller-Tydings law to the end that the State fair 
trade laws may be restored to their former effectiveness by the inclusion therein 
of a nonsigner clause and such other provisions as may be necessary to strengthen 
the existing status of fair trade. 

The council of the association, which acts for the association in the interim 
between conventions, has given consideration to H. R. 5767 and believes that 
its provisions offer a practical and constructive means of correcting the legisla- 
tive situation caused by the adverse decision of the Supreme Court in the Sdhweg- 
mann case and carry out the original intent of Congress. 

The fact that the cost of the average prescription for drugs is within reach of 
all but the indigent in our population has been due in large measure to the abillity 
of the American drug store to maintain itself by means of its general merchan- 
dising activities. The professional services supplied when, as and if, needed at 
prices to the consumer which do not reflect the actual high cost of such profes- 
sional service, is possible only because State fair-trade laws, made fully effective 
by the Miller-Tydings Act, have enabled the individual retail pharmacist to 
survive the destructive effects of predatory price cutting. 

From the earliest days the pharmacist has been under the responsibility of not 
overpricing his work, for if his prescriptions were charged at a price which patients 
could not afford to pay, they might be forced to do without them. If the pre- 
scription department of a modern drug store were organized as a separate shop, 
if it had to carry all the overhead expenses of an individual business, if it catered 
only to persons who came into the shop to have a prescription filled and who did 
no other purchasing there, the rates charged for prescriptions would have to 
be decidedly in excess of the current general level of charges. Furthermore, the 
number of such shops would be so few as to seriously hamper the convenience and 
emergency needs of the average family. 
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A host of small drug stores the country over are operated by pharmacists who, 
in whole, or in part, own them and who themselves compound prescriptions. The 
existence of these drug stores is threatened by establishments which are built to 
dispose of goods in volume and to make easy and quick turn-overs. A substantial 
part of the income of all drug stores comes from over-the-counter sales. These 
over-the-counter sales consist of medicines of one sort or another, bearing distinct 
trade names and put up in sealed packages. It consists also of a multitude of 
branded goods other than drugs and medicines, such as toothpastes, soaps, 
cosmetics and the like. If, under the fair-trade laws the manufacturers are 
permitted to establish minimum resale prices, the margin between what the drug 
store pays and the price at which it sells is usually sufficient to allow the cost of 
handling and to permit the branded commodity to make its contribution to 
overhead. 

The laws are intended to, and in operation do, prevent the use of branded 
commodities as loss leaders. They force the branded items to stand on their own 
feet and to carry their own costs. If items with trade names are not given the 

rotection of fair trading, they will, by certain merchants, be made loss leaders. 
rheir price will be fixed without regard to the cost of handling them and even the 
stores which would like to make these articles pay their own way will be forced to 
cut prices. The absence of price protection is an invitation to a predatory com- 
petition in which the trade-named goods do not pay their own way and make no 
contribution to the general over-all expenses of running the store. 

Since branded names go beyond drugs and medicines and comprise a substantial 
part of all the items which the drug store carries, the threat here is to put in 
jeopardy the profits which are made on the largest and what should be the most 
profitable items or merchandise which the store handles. In such a competitive 
situation increased pressure is put upon the prescription department. It is under 
a strong, continuing, and incessant pressure not only to pay its own way, but to 
contribute substantially to overcome the deficits of the departments in which 
branded goods must be sold at no profit or even at a loss. The lack of protec- 
tion, such as fair-trade acts offer, thus redistributes pressures within the whole 
establishment, shifts them from the divisions in which they can be most easily 
borne to those where they are hard to bear and thus become a menace to the pub- 
lie health. 

The drug store has continued with a small source of income and a modest profit 
from the prescription department. To impose upon it heavier pressures, to de- 
mand from it larger money receipts, to extract from it a larger share of the total 
profits of the store, is nothing short of a threat to the publie health. 

The recently enacted Durham-Humphrey amendment to the Federal Food, 
Drug and Cosmetic Act makes a distinction between drugs which can be sold only 
on prescription and those which can be sold ‘‘over-the-counter’’ without a pre- 
scription. Under our State pharmacy laws, many States permit the sale of 
packaged drugs, labeled with adequate directions for use, in retail establish- 
ments other than licensed pharmacies. Such establishments might very well 
decide to make ‘“‘loss leader’ items out of some of these packaged drugs, thus 
advertising them to the public and causing people who are not in actual need of 
such medication to lav in a supply which would then be a temptation to ‘over 
drugging.”’ There is also the distinet possibility of deterioration of such drugs 
while they remain unused for long periods in the family medicine chest. 

Laying in oversupplies of drugs because they are offered at unusually low 
prices would be particularly harmful in respect to products containing permitted 
quantities of narcotics and other dangerous drugs. When such products are 
sold at their customary retail selling price, the tendency of the public is to purchase 
only what is needed for their immediate needs. 

Viewed from the standpoint of their effect on the health of the people, State 
Fair Trade Acts, made effective by adequate Federal legislation, such as is now 
before this committee, make a distinct contribution to the public health. This 
is so, first because they prevent the indiscriminate promotion of over-the-counter 
drugs as loss leaders by predatory outlets and protect the unwary against the 
inclination to lay in an oversupply of drugs which may later prove ineffective in 
an emergency, beeause of their deterioration. Secondly, they help to prevent the 
necessity for forced increases in prescription charges to help carry other de- 
partments in a competitive price battle on nonprescription drugs, medicines, 
household and health sundries, traditionally purchased in a pharmacy or drug 
store. 
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Hieu Pont, N. C., May 17, 1962. 
Hon. Epwin C. JoHNSoN, 
Chairman, Committee on Interstate and Foreign Commerce, 
The Senate of the Unated States, Washington, D. C. 


My Dear Senator Jonnson: I have your kind letter of May 16, and I am 
very grateful for the information it contained concerning the date set for the 
beginning of hearings on bill H. R. 5767, June 2, 1952, on a Monday, beginning at 
10 a.m. With your kind permission, I shall read this communication before the 
meeting of the North Carolina Pharmaceutical Association’s Seventy-second 
Annual Convention at Pinehurst, N. C., next Thursday afternoon, May 22, at 
which time I am to give a report and short talk on fair-trade legislation. 

You notice, Senator Johnson, I say: ‘‘Fair trade’’ legislation! And, not price- 
fixing legislation. Price-fixing nomenclature is from the camp of the staunch 
enemies Of fair trade. A fair-trade price is not a fixed price: or a hold-up price, 
in that it pegs gross profits at a very high level. A fair-trade price is a stipulated 
minimum cut-price figure—and always allows the retail merchants to pass on to 
their customers a certain percentage in a savings—which is always below the 
full price of the article or item being offered for sale. Example: As you'll agree, 
100 pure Bayer’s 5-grain aspirin tablets are fully worth 75 cents per hundred; 
three-quarters of a cent a tablet, in anvbody’s money! We fair-trade them to our 
housewives, nurses, doctors—and any who are in need of a fast headache remedy— 
for 63 cents plus 2 cents to eover North Carolina State sales tax, or a savings 
of 10 cents below the full price. This is not price fixing, Senator! No customer 
is ‘‘gouged”’ for an unreasonably high fixed price. 

But: The exponents and advocates of what ‘‘They” like to call free trade * * * 
want * * * and now demand a right to sell these same aspirin, 100 genuine 
5-grain Bavyer’s brand, at—say: 39 cents to their customers, or at 11 cents per 
100 below list-wholesale cost (50 cents) as a “‘lure’’ or “‘bait’’ to induce Mr. and 
Mrs. America into their stores where other offbrands and long-profits items are 
sold in their methods of merchandising at ‘‘sinfully high” prices—and with lus- 
cious gross-profit-markups as high as 250 to 350 percent above per-item net whole- 
sale costs. We druggists and pharmacists in North Carolina are of the opinion 
that this is just a little bit crooked and underhanded. It hurtseverybody * * * 
except the money-mad, soulless cutthroat advocates of ‘‘free trade,’ as they 
like to call it! It eventually drives the honest, hard-working little man to the 
wall—‘‘broke”’—‘‘or worse.”’ It steals from the housewife by a secret and—at 
times—very painless method. It demoralizes retail exchange of all high-quality, 
brand-name, well-known, and nationally accepted goods. It ‘‘scanderlizes’’— 
as Uncle Joe, the Negro sage, would say—‘‘These honorable good names,”’ Coty, 
Houbigant, Bayer, Squibb, and all of the other ‘‘trade-mark’’ names we’ve come 
to respect for honesty and real ‘‘money’s-worth’”’ quality, even when sold at full 
prices! 

\ firm or an individual’s good name is a very sacred thing, Senator. 

A trade-mark is a real property, as much so as a tract of land—on which there 
are many, many fine birds—and good shooting for all friends and associates of 
the landowner, whom he invites to come hunting, and a shooting. Except for 
these invited friends—who agree to the rules of good, clean sportsmanship— 
the land is posted. 

The same is 100-percent true of all fine quality good’s trade-marks. Because 
they are well known, well liked, does not mean that any and all comers have a 
moral right to “slaughter” and ‘kill’? without any degree of good sportsmanship. 
They, the brands owners, have every right to “post their property” with signs. 
Signs everywhere within the 45 fair-trade States, saying: ‘‘Posted, go so far, no 
farther. 

I should like to think that you would do me the favor of reading this letter 
before your committee, before the hearings begin there, Monday, June 2, 1952. 
There is so much misunderstanding. concerning our motives. I assure you they 
are 100-percent unselfish. All we want is a stable economy, or one and all, alike. 

Yours very sincerely, 
James Louis Copp, Sr. 
Acting Chairman, Committee on Fair Trade Legislation and Practice, 
The North Carolina Pharmaceutical Association. 
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STATEMENT BY ABRAHAM SARASON, EXECUTIVE SECRETARY AND COUNSEL OF 
THE CONSOLIDATED BROOKLYN RETAIL PHARMACISTS, INC., A TRADE Associa- 
TION ComposeD oF Retart Drua Stores LocatTep IN THE BorRoUGH oF 
BRooKLYN, City or NEw YorK. 


SUBJECT: FAIR TRADE AND THE RETAIL PHARMACEUTICAL BUSINESS (H. R. 5767) 


Mr. Chairman and members of the Interstate and Foreign Commerce Commit- 
tee, Iam Abraham Sarason, executive secretary and counsel of the Consolidated 
Brooklyn Retail Pharmacists, Inc., representing over 1,300 independent retail 
drug stores in the borough of Brooklyn, city and State of New York. Practically 
all of these stores are of the small independent neighborhood type. 

I have been closely associated with the retail pharmaceutical business since 
1934, which was just prior to the enactment of our New York State fair-trade law, 
known as the Feld-Crawford Act, and am familiar with the situation as it existed 
in this business and profession just prior to the enactment of the New York fair- 
trade law as well as through the years that followed up to the time of the decision 
in the Schwegmann case in the Supreme Court of the United States and the dis- 
astrous consequences to our business which followed in its wake. 

In 1934, which was before the enactment of the New York fair-trade law, and 
for a considerable period prior thereto, the retail drug store business was in a 
precarious condition with many stores going bankrupt and others on the edge of 
bankruptey. Cut-throat and loss-leader practices had reached the point where 
many of the products normally sold in our drug stores could be purchased in some 
of the large department and chain stores at prices below the wholesale cost to the 
retailer. The great majority of our retailers were forced to discharge their em- 
ployees and work without any help, while others could afford no more than star- 
vation wages. Graduates, holders of degrees of pharmaceutical colleges, were 
compelled to work for salaries averaging 50 cents per hour, $25 for a 50-hour week. 

We could not compete with these cut-rate loss-leader department-store methods, 
because the bulk of our merchandise consists of standard-branded and _ trade- 
marked articles. We had no bedroom furniture, carpets, rugs, or other unbranded 
articles to sell at profits of up to 500 percent, as did these department stores, to 
make up for the loss on the sale of cut-rate merchandise. Our business was 
demoralized. We were at a loss to explain to our customers why we charged 
more for the same items sold below cost by these huge department outlets. 

With the enactment of the New York fair-trade law, and the Miller-Tydings 
Enabling Act, most of the evils occasioned by loss leader and cut-rate selling 
quickly disappeared. Sanity returned to the retail business with a consequent 
improvement in all its phases. Employment increased, with increased wages, 
shorter hours of work, and other improved working and business conditions. 
Those who oppose the enactment of H. R. 5767 complain that fair-trade laws 
result in the “rooking”’ of the public and that these laws enable small retailers 
to gain lush profits. There is absolutely no merit to these contentions. The 
events of the years after the enactment of the fair-trade laws in 45 of our States 
have clearly disproved these claims. None of the Brooklyn pharmacists have 
been rolling in wealth because of fair trade. These laws have merely enabled 
them to continue in business; making no more than a comfortable livelihood. 
As one of our leading Brooklyn jurists has stated, “The fair-trade laws have 
resulted primarily in raising the standard of ethics of retail business.’’ 

As far as this writer has been informed, there has never been any complaint 
by the public against our fair-trade laws or any clamor by the consuming public 
for their repeal. Statistics show that during the last war, fair trade did more 
than any other rule or regulation to keep prices down. Violations of OPA 
ceiling prices were practically nonexistent in fair-trade products, resulting in 
substantial benefits to the consuming public. 

In May of 1951, the Supreme Court of the United States handed down its 
decision in the Schwegmann case, holding that the Miller-Tydings Enabling Act 
did not include nonsigners within the scope of the law. Prior to that decision, 
everyone interested in the effective enforcement of the fair-trade laws in our 45 
States was of the opinion that the Miller-Tydings Act covered and affected all 
retailers who had notice of fair-trade prices, signers and nonsigners alike. This 
opinion was influenced by the fact that at the time of the enactment of the Miller- 
Tydings law, all of the State fair-trade laws had nonsigner provisions, it having 
been conclusively shown by that time that fair-trade laws without such a provi- 
sion had proved ineffective. 

The effect of the Supreme Court decision in the Schwegmann case was to bring 
great fear and consternation to all small retailers. They felt they would be 
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thrown back to the days before the Miller-Tydings law, to the days of what was 
once called the jungle, to the days of loss-leader selling by large retail stores, 
to the old days of depression, starvation, and bankruptcy, to the days of dog- 
eat-dog. 

Their fears have all been justified by events occurring since May 21, 1951. 
Disastrous price wars have hit the entire New York City area, as well as the 
rest of our country. Business in the independent retail stores of our borough has 
rapidly declined and six stores have been forced to close their doors with others 
approaching a bankrupt condition. Nothing like this has happened in all the 
years since the enactment of the Miller-Tydings law up to the day of the Schweg- 
mann decision. 

It is imperative that the damage caused by the Schwegmann decision be re- 
paired as quickly as possible by the enactment of H. R. 5767, or else the situation 
in our retail drug stores will deteriorate so far that nothing that Congress can do 
thereafter will be able to remedy the situation. Speedy enactment of H. R. 5767 
must be had, so that we can again insure to those millions involved in small retail 
business the right and privilege of a decent standard of living produced through 
honest and ethical efforts, a right and privilege that has been given to the other 
millions of citizens of our country engaged in other work and enterprise. 


Girr AND DEcoRATIVE ACCESSORIES ASSOCIATION OF AMERICA, 
New York, N. Y., May 28, 1952. 
Senator E. C. Jonnson, 
Chairman, Senate Committee on Interstate and Foreign Commerce, 
Washington, D. C. 


DEAR SENATOR JOHNSON: Thank vou very much for your prompt and courteous 
telegraphic reply to my inquiry concerning the hearing on the MeGuire bill. 

I am planning to be present at the hearing on June 2, and would appreciate a 
brief opportunity to express the sentiments of the members of our association. 

I am enclosing herewith a copy of a bulletin that went out to our membership 
and to which we have received an overwhelming response of approval of the 
purposes of the bill. 

I will prepare a statement for vour committee in accordance with your request 
and bring it with me. 

Many thanks for vour courtesy. 

Very truly vours, 
SAMUEL KEEPNEWS, 
Chairman, Board of Managers. 


Girt AND Decorative ACCESSORIES ASSOCIATION OF AMERICA, 
New York, N. Y., May 28, 1952. 
Senator E. C. JoHNson, 
Chairman, Senate Commiitee on Interstate and Foreign Commerce, 
Washingion, D. C. 

Dear Sir: We desire to submit the following statement to your committee in 
connection with its hearing on H. R. 5767. 

The Gift and Decorative Accessories Association of America was formed recently 
to advance the interests of the gift, china, glass, and allied industries. It is the 
only national trade association serving this field and it has been hailed throughout 
our industry as filling a long-felt need. Its membership is comprised of retailers, 
manufacturers, importers, wholesalers, sales representatives, and salesmen, Its 
members are, in the main, small-business firms, although the membership also 
includes some large manufacturing firms and buyers of large department stores. 
During the few months since we started, 1,287 firms have already joined our 
association. 

Our industry is essentially small business and is still an infant industry, having 
grown up within the past 25 years. It is estimated that 80 percent of the business 
of the industry is done by the small gift shops scattered throughout the country. 
The nature of our business is such that volume is limited and, as a consequence, 
the aggregate cost of doing business is relatively high. 

The gift shop sells practically nothing of a purely utilitarian character. The 
value of its service depends largely upon the discriminating taste and cultural 
background of the shop’s proprietor and staff. The members of your committee 
have only to ask their wives how much they rely upon the advice of the owner or 
sales person in the gift shop that they patronize in their home communities. 
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The evils of price wars are well-known to our members, since the nature of 

our business is such as to make our members particularly vulnerable to such 
practices. 
“= Many of our retailers would find it difficult to survive under conditions where 
large organizations would be able to sacrifice as minor and secondary items, those 
articles which are the life-blood of our industry. Without the protection of such 
legislation as H. R. 5767 many of them may be forced to discontinue business. If 
this bill is enacted into law, each of our manufacturers will be given an equal com- 
petitive opportunity to establish and popularize the trade-marks of his products 
more widely through the country. 

Our members are most sensitive and responsive to the needs and desires of the 
individual purchaser. There is the closest contact between them, and our members 
make very effort to keep their confidence and continued good will by pricing their 
goods properly. Because of this close relationship our members know that their 
future progress depends upon dealing fairly with their customers. 

The enclosed bulletin was mailed to our members and the response exhibited a 
consciousness of the vital need for legislation such as the present bill. Please bear 
in mind that this is the response of people who do not now have the practice of 
price maintenance in their business but who nonetheless recognize its great value 
and importance in helping them to continue in business. In response to the 
overwhelming sentiment of our industry, we respectfully urge that your committee 
approve H. R. 5767. 

Yours truly, 
SAMUEL KEEPNEWS, 
Chairman, Board of Managers. 


BULLETIN TO THE MEMBERSHIP GIFT AND DECORATIVE ACCESSORIES ASSOCIATION 
oF AMERICA 


On May 8, 1952, the House of Representatives passed the Maguire bill under 
the terms of which it would become obligatory for retailers who did not sign 
fair-trade contracts with manufacturers to observe the minimum retail selling 
prices established in such contracts with other retailers. The purpose of the act 
was to grant to the 45 States which have passed such fair-trade laws the power to 


make these laws effective in interstate commerce. 

A group of trade associations have worked together to support this bill in the 
belief that its passage is of utmost importance, particularly to the smaller business 
concerns of our country. It is the opinion of vour chairman that this law would 
be of great benefit to the members of our industry, both large and small, where 
frequently volume is limited and proper mark-up is essential to a successful 
operation. 

It is felt by many that the Maguire hill does not go far enough to correct a situa- 
tion which has developed from a recent Federal! decision where the court ruled that 
the firm of 8. A. Wentling, a Philadelphia mail-order house, was permitted to sell 
outside the State at prices under the established minimum. This has resulted in 
price-cutting on a large scale among mail-order houses and many other firms have 
established mail-order departments to take advantage of this loophole. It is 
felt that some provision should be included in the act to cover this problem. 

The Senate Interstate and Foreign Commerce Committee has scheduled a hear- 
ing on the Maguire bill for June 2 and it is thought that our association should be 
represented at this hearing. It is the present intention of vour chairman to 
advocate the passage of the act as outlined above, in the belief that this represents 
the sentiment and best interest of our membership. However, he will be guided 
in his action by the letters received from the membership on this matter. This 
bulletin is sent so that there will be ample time for the members to express their 
opinions before the hearing. 

The Senate Committee on Small Business has endorsed the principle of fair 
trade in the following statement that seems to express the entire matter admir- 
ably: 

‘The advantages of ‘fair trade’ are evident and your committee will be awake to 
every opportunity in the legislative field that would renew the stability and secur- 
ity of small business. The Nation’s economic well-being depends to a large extent 
on the vitality of America’s small business. Threats of price wars must be elimi- 
nated if that stability is to endure.”’ 

We hope to receive the fullest expression of opinion from the membership on 
this vital issue. Further bulletins will follow on the developments of the situation. 

Sam KEEPNEWS, 
Chairman, Board of Managers. 
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STATEMENT SURMITTED BY Eric CALAMIA, MANAGING Drrectror or RETAIL 
Tosacco DEALERS OF AMERICA, INC., TO THE SENATE INTERSTATE AND 
FoREIGN COMMERCE COMMITTEE IN WASHINGTON, D. C. 


As managing director of a National Trade Association— Retail Tobacco Dealers 
of America, Inc., representing thousands of small independent tobacco retailers 
in the country who desperately need the full protection of the State fair-trade 
laws, we earnestly beseech this committee to support the Federal fair trade 
enabling bill, H. R. 5767. 

For 40 years, I have been engaged in the retail tobacco business operating a 
tobacco shop—Reinhard Bros.—located in New York City, which was established 
in 1855. It is with this background that I wish to stress the importance of fair 
trade to the small merchant. 

Unless the independent retail dealer is offered the full protection of a Federal 
enabling act, which will make operative the individual State fair-trade laws, 
thousands of small retailers will be forced out of business. State fair-trade laws 
are the only feasible means of giving these retailers some protection against 
unfair selling practices and price juggling. These laws also protect the consumer 
for they establish a fair minimum retail price that discourages misrepresentation 
and safeguards the manufacturer against destruction of the good will of his 
trade-mark, thus enabling the manufacturer to maintain high standards of 
quality and value. 


FAIR TRADE PROTECTS THE CONSUMER 


Loss-leader selling is a dishonest practice by its very implication. We know 
that a retailer must sell his merchandise at a profit if he is to pay fair wages and 
meet all the other expenses that go into the cost of doing business. Loss-leader 
selling is intended to entice the consumer into a store under the guise of giving 
him a bargain, in order to sell other merchandise that carries an exorbitant 
mark-up to compensate for the sale of the cut-priced product. 

Fair trade does net hinder the large supermarkets nor the big department stores. 
In the price war in New York City, which was started immediately after the 
Schwegmann decision by R. H. Macy & Co., the first advertisement, of this con- 
cern, announcing cut-prices on fair-traded articles contained the statement that 
less than 10 percent of their items were under fair-trade contracts. Now gentle- 
men, let’s face facts. What is Macy’s policy with respect to the other 90 percent 
of their items? Certainly, over the years they had every opportunity to cut 
prices on the 90 percent nonfair traded part of their stock—6 or 60 percent, if 
they so desired. But no—they prefer to take advantage of the reputation and 
good will of manufacturers who have created standardized, quality products, 
well-known to the consumer for value, and cut the prices on these trade-marked 
items well below the dictates of sound business. 

It is obvious that the basic reason for such price wars, is solely to lure the 
consumer into the store for the purpose of disposing of merchandise, the value of 
which is not readily discernible or known. In the long run, the consumer pays a 
high price for his few bargains. 

Not many tobacco products were seriously involved in this particular price 
war. But, what will happen to my business if it is allowed to spread? I do not 
have a stock of 90 percent of unknown, unbranded tobacco products on which to 
recoup a loss if forced to meet Macy’s cut prices. Consequently, I have one of 
two choices each with the same net result. If I do not meet this competition I 
lose my customers and if I do meet this competition I empty my shelves of mer- 
chandise which I cannot replace as cheaply as I sell it. 


FAIR TRADE PROTECTS THE MANUFACTURER 


Another serious affect of price-juggling and misrepresentation is the loss to the 
manufacturer of the good will which he has worked hard to build up and establish. 

Retailers, who have a stock on their shelves of an item that has been subjected 
to loss-leader practices lose their interest in trying to display or sell that article. 
My own experience as a tobacco retailer is, that, when a particular item in my 
store is drastically cut in a price war started by the large stores, I have only one 
interest, and that is to dispose of that brand as quickly as I can. No amount of 
salesmanship on the part of a manufacturer can interest me in again restocking 
that item. 

The good will of a manufacturer’s product is in many instances adversely af- 
fected by consumer reaction as well. People hate to feel that they have been 
“taken in.” If a housewife buys X brand vacuum cleaner for $50 and the next 
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day, because of a price war, sees this vacuum cleaner sell for $30, her pride in her 
purchase is completely lost, and her confidence in the product itself is destroyed. 


FAIR-TRADE PROTECTS THE RETAILER 


In our trade, 132 nationally advertised standard brands of cigars were under 
fair-trade contracts in one or all of the 45 States having fair-trade laws prior to 
May of last year. All standard brands of pipes and many lighters were likewise 
fair-traded. 

Gentlemen, | wish to stress that fair trade did not raise prices in our industry. 
Every well-known 10-cent cigar was filed at 10-cents each and at a lower price in 
multiples of three or five or by the box. The mark-up to the retail dealer in the 
sale of a box of cigars is approximately 20 percent. Even at 20 percent, the re- 
tailer barely recoups his cost of doing business. 

Unchecked cut prices will eliminate from the economic scene the small inde- 
pendent retailer and thereby lessen competition and foster monopoly. 

The average department store is rarely interested in promoting a new brand 
until the small independent retailer has given the manufacturer the distribution 
he needs and has created consumer demand. 

Surely, the individual States should have the right to legislate against unfair 
practices in their internal business affairs. The individual State fair-trade law 
does not extend beyond the boundary of the particular State concerned, and it 
behooves the legislators of that particular State to carry out the will of the people 
in interdicting business practices which are regarded as harmful. Congress 
should encourage and foster the growth of States’ rights. 

In conclusion, may I say that the business future of thousands of small retailers 
in the country depends upon the elimination of unfair trade practices and the 
protection which State fair-trade laws were intended to afford. We urge that 
H. R. 5767 be enacted into law, so that the fair-trade laws existent in 45 States 
may be effectively enforced. 


STATEMENT OF RopertT L. SWAIN 


To the Honorable Members, Senate Committee on Interstate and Foreign Commerce: 


My name is Robert L. Swain, my address, 330 West Forty-second Street, 
New York, N. Y. 

I am the editor-in-chief of two newspapers, Drug Topies and Drug Trade News 
which, as their names indicate, circulate within the pharmaceutical profession 
and the drug industry. 

I am appealing to you to give a favorable report on H. R. 5767 for the reasons 
briefly stated below. 

(1) Fair trade is a means adopted by 45 State legislatures for coping with 
certain business practices which experience has shown to be not only unethical, 
but detrimental to sound competitive conditions. 

To cope with these matters, 45 States have passed legislation known as fair- 
trade laws. It is worthy of emphasis that no State fair-trade law has been re- 
pealed since 1931 when the first such law was passed in California. 

It should be noted, too, that no State fair-trade law has met with opposition 
from consumers, legislators, or State governmental officials. 

These laws have become implemented into the publie poliey of these 45 States 
and their administration has met with their approval. 

(2) H. R. 5767, it should be pointed out, has one purpose and one purpose only. 
It is designed to remove Federal obstacles to the operation of the State fair-trade 
laws. 

The bill commits Congress to no distributional policy or trade philosophy. It 
merely removes Federal interference with what is essentially a matter for the 
States. 

(3) Failure or refusal to pass H. R. 5767 will, in fact, kill the State fair-trade 
laws as effectively as outright repeal. But, if fair-trade laws are to be killed, it 
would seem that the States should be their executioner and not the Congress. 

And, if the States do not wish to serve in this capacity, thus indicating their 
desire to keep fair trade alive, Congress should permit the States to have their way. 

(4) Congress has, bevond question, the power to kill fair trade by failing or 
refusing to enact H. R. 5767. But, the existence of the power would not seem to 
warrant its exercise under the circumstances in which the States have definite 
interests and for the protection of which they have enacted fair-trade laws. 
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Indeed, I would urge all Senators from fair-trade States seriously to studv their 
responsibility in this matter. Should they take upon themselves the killing of 
fair trade? Or should they not cooperate with the fair-trade States by leaving the 
fate of fair trade to the 45 States in which fair-trade laws have long been in effect? 

If a State wishes to get rid of fair trade, the method is very simple. It merely 
has to repeal its fair-trade law. y 

(5) By way of summary, H. R. 5767 will serve the sole and exclusive purpose 
of removing Federal obstacles to the administration of State fair-trade laws. 

These State laws were, in many instances, adopted in the belief that Congress 
would cooperate, by removing all bases of Federal interference with their operation. 

This was the real reason for the enactment in 1936 of the Miller-Tydings Act 
which, because of faultv draftsmanship, was declared ineffective by the Supreme 
Court in the so-called Schwegmann case. 

In other words, Congress is being asked to do in 1952 what it intended to do, 
and thought it had done, in 1936. 


STATEMENT OF JOHN A. CAWLEY, REPRESENTING Mites Laporaroriss, INc, 


My name is John A. Cawley. Iam a vice president of Miles Laboratories, Inc., 
manufacturers of pharmaceutical drug products, whose plant and general office 
is located in Elkhart, Ind. For the past 13% years I nave had charge of the fair 
trade and price maintenance activities of the corporation and I am familiar with 
the long history of this company’s activities in the field of price maintenance. 
On February 14, 1952, I appeared before the subcommittee of the House Inter- 
state and and Foreign Commerce Committee and presented a detailed statement 
in support of H. R. 5767. At this time I would like to present a summary state- 
ment and suggest that if you want more detailed information regarding my re- 
marks you read the record of the House committee hearings. 

Our company prides itself upon its attempts over the last 45 years in trying to 
legally effect some system which would protect the manufacturer’s property right 
in the good will of its trade-mark and at the same time insure a fair method of 
doing business with the assurance of free competition, which would enable all 
distributors of its product to operate profitably. 

As a matter of fact, in September 1931, we set up a separate corporation in the 
State of California for the prime objective of taking advantage of the recently en- 
acted California fair-trade law. I think it is a well known fact that our company 
was one of the first to take advantage of this type of legislation and as each sub- 
sequent State passed a similar law, we immediately took steps to become domesti- 
cated in that State so we could voluntarily take advantage of the laws. Our quali- 
fication under the State fair-trade laws was not a token observance, but a very 
sincere, active, and militant one. 

We feel that this legislation is definitely in the peoples’ interest and we are not 
asking you to develop a new legisiative principle or objective but rather to enact 
in 1952 the legislative principle which Congress thought it had adopted when it 
passed the Miller-Tydings Enabling Act in 1987. We urge this committee to 
favorably report a piece of legislation, whether in its present form or as anended, 
which will restore the active and responsible principles and philosophy of fair 
trade. We feel that perhaps H. R. 5767 could be strengthened and more nearly 
return fair trade to its previous position if the bill, as enacted by the House, was 
amended in such a manner as to adequately close the loophole which resulted 
from the Federal court’s decision in the Wentling case, concerning which decision 
you are surely familiar. 

As stated originally, we have a long history of supporting the philosophy and 
economic theory of resale price maintenance, and we feel just as strongly on the 
subject today as we did 45 years ago. The good will in our trade-marks is prob- 
ably the most important asset owned by the company and, like everything else 
that is insurable, we feel that this should be insured. To date, we have found no 
other insurance which gives us the desired protection than do the State fair-trade 
laws. We therefore, urge that this committee favorably report the necessary 
enabling legislation which will return us to the status enjoyed prior to the Schweg- 
mann decision. 

We appreciate the opportunity of being allowed to submit this statement to the 
committee for consideration on this very imortant piece of legislation. 


The Cuairnman. We will recess until tomorrow morning at 10 
o’clock. 

(Whereupon, at 12 o’clock noon, the committee recessed to recon- 
vene at 10 a. m., on Wednesday, June 4, 1952.) 
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WEDNESDAY, JUNE 4, 1952 


Unitep Srates SENATE, 
COMMITTEE ON INTERSTATE AND ForrEIGN COMMERCE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room G-—16, 
United States Capitol Building, Washington, D. C., Senator Edwin 
C. Johnson (chairman) presiding. 

Present: Senators Johnson (presiding), O’Conor, and Kem. 

Also present: Halford G. Davis, professional staff member. 

The Cuatrman. The hearing will please come to order. 

This hearing is honored this morning by having a former colleague 
who has many, many supporters and friends in the Senate, Senator 
Millard E. Tydings. Will you proceed, Senator? 


STATEMENT OF MILLARD E. TYDINGS, WASHINGTON, D. C., 
REPRESENTING JOSEPH D. SEAGRAM & SONS, AND IN HIS 
INDIVIDUAL CAPACITY 


Mr. Typincs. Thank you, Mr. Chairman, for the opportunity to 
appear. | am appearing for Joseph E. Seagram & Sons, a concern 
that has long been a client of the firm with which I am now associated. 
[ am also appearing in my individual right as a friend of the legislation 
proposed in H. R. 5767. 

| would like to start out by developing a little philosophy. Most 
lawyers, and indeed all people, more or less are familiar with the 
transfer of real property. When aa owner sells a piece of real prop- 
erty he usually isists, if he desires, to have inserted in the deed or 
contract of sale spe a provisions concerning the property he is 
selling, which bind the purchaser and all subsequent purchasers. 
These provisions are known fa law as covenants running with the land. 
A man who owas a piece of prope rty may say that a house must coa- 
tain at least so maay square feet of floor space, or that it must be built 
out of brick or stone or lumber of a certain character, that it must be 
ove or two stories at least, that it may have the gargage on the back, 
or the side, or the front, as the owner of the property dictates, that it 
must be built so far from the building line, and other things that 
protect his property. 

Therefore, the owner is able to transmit his ownership to a pur- 
chaser under certain conditious as he sees fit to insert in the deed. 
These are called covenants running with the land and the purchaser 
must buy the property subject to those conditions. There is no 
dispute at all, nor is there need for any law, because the property does 
not move in interstate commerce of the kind I am now addressing 
myself to, concerning the right and ability of an owner of a piece of 
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real estate to sell it under terms, any terms, withia reason, of course, 
and not conflicting with the Constitution, that he may deem proper. 

Now the philosophy of this act which is before this committee is, to 
a large extent, the philosophy which I have just briefly described. It 
applies only to identified products. It does not apply to cabbage or 
potatoes or beefsteak, it applies to trade-marked and branded articles 
that are readily identifiable. The owner in this case is the manu- 
facturer gf the product in nearly every case. The manufacturer de- 
sires to sell his property, his personal property in this case, to one or 
more purchasers, and he desires to have his property sold under such 
terms and conditions as he feels will ultimately protect and benefit 
not only his own equation in the sale, but the equation of all others 
who are related to the sale either as wholesalers, jobbers, retailers, or 
any others who might be engaged in the enterprise. Now that would 
be a bad thing if it were to minimize legal and wholesome competition, 
but this bill specifically provides that manufacturers, wholesalers, 
retailers, jobbers and ail other persons in the horizontal atmosphere 
are prohibited by law from making contracts to fix prices. 

Thus, to take a simple illustration, if there are 20 manufacturers 
of fountain pens those 20 manufacturers cannot agree among them- 
selves to fix the prices of similar articles. Neither can the whole- 
salers of fountain pens, nor the jobbers, nor the retailers, nor anyone 
else in that vein agree among themselves to fix prices 

The philosophy of the law is vertical, aot horizontal. Therefore, 
competition is discarded, because the 20 manufacturers compete with 
each other for the market, and the 20 wholesalers who handle the 20 
manufacturers’ products compete with each other for the market, aad 
the 20 jobbers do likewise, and 20 or 120 retailers do likewise. There- 
fore the element of competition is discarded beyond the peradveature 
of a doubt, because the bill makes it illegal for manufacturers, or 
wholesalers, or retailers to combine or agree among themselves for 
the fixing of prices. 

The operation is directly downward. It goes from the creator and 
owner of an article, the manufacturer, all the way down to the man 
who finally purchases that article. 

Now should not he have a right to do this? I thiak he should, and 
I will illustrate by some examples. I will not mention names ia the 
illustration 1 am going to make, but I will be glad to furnish the 
committee in confidence, if it desires, supporting evidence to the 
statement [ am about to make. 

A manufacturer of an appliance sold his article under fair trade to 
a number of retail outlets. At the time the Supreme Court haaded 
down its decision on the Miller-Tvdings Act one of the larger whole- 
salers of the country immediately advertised these products at less 
than it cost him to buy them. Prior to that time this retail outlet 
enjoved about 5 percent of the market ta the area affected, which was 
a large population area, in fact it was New York City. After he begaa 
to cut the price at less than cost he immediately obtained I thiak 
about 35 percent of the market. So that the other agents of this 
concern immediately took it up with the manufacturer and said, ‘We 
can no loager sell your goods, sir, because they are betag sold at less 
thaa they can be bought for. Therefore, unless somethiag is done to 
stop this matter we will have to handle some other similar appliance.” 
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You can at once see that this would put a monopoly on sales if 
continued in the hands of a single outlet in one of the largest population 
centers in America, and it is very hard to keep responsible and out- 
standing and high- class retail outlets when you are confronted with a 
situation of this kind. 

Now I fail to see where any great harm is done the public. Even 
if the man came in and bought the article I have described briefly for 
less than the retailer paid for it, it stands to reason that the retailer 
could not stay in business and sell articles for less than they cost 
him, and it is perfec ‘tly obvious that it is an unfair inducement to get 
the purchaser in the store who, once he has bought an article for less 
than the retailer paid for it, must turn around and buy something else 
for more than the retailer paid for it, otherwise the retailer would go 
into bankruptey. 

Furthermore, the article that was manufactured belongs to the 
man who manufactures it and it seems to me that he ought to have 
the right, as a real estate dealer has a right, to say under which terms 
and conditions it can be sold, provided that those terms and conditions 
are not such as to destroy competition between the manufacturer of 
that article and some other one or a large group of manufacturers 
making the same article. 

It seems to me that a man who owns a piece of personal! property, 
provided it is in free, fair, and open competition with other similar 
articles, ought to be permitted to say the conditions under which it 
will be sold, so that he can safeguard and protect the quality and 
integrity of his article and integrity and character of the outlets that 
handle the article and make it attractive to other outlets who want to 
handle his article. 

Now if Congress were acting on this matter ab initio, if you were 
attempting to set up a policy of your own, you might look upon it 
with some diffidence, but when we consider that the elected repre- 
sentatives of 45 States of this Union have, by formal law, said that 
this is a proper business practice and declared it lawful, this vertical 
price maintenance under the terms | have mentioned, it seems to me 
that all there is before the Congress is this: Whether or not the Con- 
gress wants to say that the 45 State legislatures and governors who 
have signed the law should not have done it and ‘therefore we won't 
have any part of it,”’ or whether or not vou want to ratifv what evi- 
dently is the overwhelming desire of a tremendously large proportion 
of the people of the United States as expressed through their elected 
representatives. 

After all, Congress here is not adopting some new policy. It is 
giving latitude and authenticity and approval to the Acts of 45 of the 
48 legislatures of this country. Now you can amend the Constitution 
by having two-thirds or the legislatures of m country change the 
whole fundamental law of the land. Well, if you can amend the 
Constitution with only two-thirds, it does seem to me that the Con- 
gress would be well advised to consider seriously giving what might 
be called interstate validity to the acts of the legislatures of 45 States, 
which are all but three of every State in the Union. 

Now people sometimes say that these State laws and this national 
law should not be adopted. Their remedy is a simple one. Congress 
only provides that this resale price maintenance as outlined and 
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described in the bill, and by me, shall only apply in those States where 
the legislatures have decreed it a sound and wise policy, so if in 
Maryland, or in Virginia, or in Colorado, or in Missouri, or in any 
other State in the Union the people of that State are disastisfied and 
do not want and do not think that the proposals to handle commerce 
in this fashion are good and sound, all they have to do is get the 
legislature, through their elected representatives, to repeal it. 

There is no compulsion here. There is nothing in the Act, either 
of the. State or of the Federal Government, that is final and cannot 
be changed. The method of change is simply to go to Maryland, 
where many attempts have been made, and to other States where this 
policy has been adopted and simply have it repealed. But how can 
we fail to come to the Congress of the United States except with the 
strongest kind of fortification, when we are able to say that 45 of the 
48 States of the Union have put their imprimatur on this method of 
doing business and have safeguarded it by compelling competition 
to be present in the transaction? 

I would like also to call to the attention of the committee for its 
consideration, although I am not speaking particularly this morning 
to it, what is called the home-town amendment. The committee, I 
think, would be well advised, if I may say so, to consider that pro- 
posal also. It is not present in the McGuire bill, for that permits 
some wholesalers, retailers, and others to get in the back door after the 
front door has been closed on what we consider unfair, and if the act 
is passed, illegal trade practices. It permits someone to go in a State 
that does not have fair-trade laws and sell products to a retailer who 
is in a State that does not have fair-trade laws, and thus great ship- 
ments go to a few States and come out again to a single retailer on the 
theory that if the sale was good at the place it was made then the fair- 
trade laws of the other State cannot affect it. 

So I submit that in consideration of*the McGuire bill the committee 
might be well advised to consider whether or not they want to make 
a clean job of it, if they adopt the McGuire bill, by taking under con- 
sideration the philesophy of what is called the home-town amendment. 

Senator Kem. What is that amendment, Senator? 

Mr. Typinas. I don’t know the technical name of it, but it is called 
the home-town amendment and it deals primarily, Senator Kem, 
with the situation I have described, where they ship great quantities 
of materials into a State, we will say, that has no fair trade, which is 
perfectly legal and right, and then some other dealers all over the 
United States, in the other 48 States ship them in and in that case 
they do not come under the contract. 

Senator Kem. Where did it get that name, the home-town amend- 
ment? What is the significance of that? 

Mr. Typr1nas. It was put on here by the people who are interested 
in this matter, I think. I don’t know how it got its name, but that 
is what it is commonly known to be in the vernacular in this way, I 
understand. 

The CuarrMan. Senator, if I might interrupt you, it grew out of 
the so-called Wentling case in Pennsylvania. Pennsylvania being a 
fair-trade State, some mail-order house in Pennsylvania sold razors, 
as I understand it, in another fair-trade State and cut the price of 
fair-traded products, and then the case was brought, and finally 
settled by an opinion of the United States appeals court. 
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Mr. Typines. That is right. 

The CuarrMan. The appeals court upheld the Wentling transaction, 
and of course that destroyed the effectiveness of the fair-trade program 
in interstate commerce. 

Now if I may say one thing more, Senator. 

Mr. Typrnes. Yes. 

The CHarrmMan. We are going to hear quite a bit about this so-called 
home-town amendment. The author of this bill, Congressman 
McGuire, from Connecticut, is very much opposed to us adding that 
amendment to the bill. The amendment was not included in the bill 
as it passed the House. We have been asked by one or two witnesses, 
prior to Senator Tydings, to amend the bill in this committee, but my 
understanding is that Congressman McGuire is very much opposed to 
us doing that, for several reasons, one of them being a legislative 
procedural difficulty, because we are drawing pretty close to the end of 
the session, which is a practical legislative reason. But the other one 
is far more important, which is advanced by Congressman McGuire. 
I don’t know anything about the merits of his argument, but he con- 
tends that if Congress does add such an amendment to the bill it will 
require policing by the Federal Government. 

The bill at the present time requires no policing by the Federal! 
Government whatever, the policing is done by the States themselves, 
but if this home-town amendment comes in then Uncle Sam will have 
a job of policing, so Congressman McGuire contends. 

I hope you will pardon me for injecting that. 

Mr. Typrnes. I think the chairman has presented it correctly. It 
is known as the Wentling case, and I am not here specifically for this 
amendment, [ am simply suggesting there is an opening and the com- 
mittee might well consider it when it takes up the MeGuire bill. 

Senator Kem. Are you urging the home-town amendment for 
adoption? 

Mr. Typ1nas. I think some form of it might be considered. There 
are certain reasons why, at this late hour in the session, I don’t want 
to be in the position of arguing it. It may have to go into conference, 
and I know how busy you eentleme nm can get im the last months of 
the session. Frankly, T would like to see the McGuire bill go through, 
if there is any chance of doing it, rather than to put this amendment 
onto the bill and lose the whole thing. I did want to mention it. 
however. 

I thought it was worthy of consideration. 

The CuarrmMan. I understand it was rejected in the House. About 
10 amendments were offered in the House, some along that line and 
some along other lines, and I think all of them were rejected. 

Senator O’Conor. Mr. Chairman, may I ask one question? 

The CuarrMan. Yes. Iam sorry I interrupted. 

Mr. Typinos. That is all right. Iam glad you did. IT appreciate it. 

Senator O’Conor. Senator, me rely for entightenment and in order 

to have the benefit of your knowledge on the subject, returning for 
a second to the ownership example which you stated, as to the sit- 
uation in real estate when covenants rua with the land, which is very 
interesting, would you see any difference where, as alleged in this 
case, the manufactured article when sold to a given retailer under a 
contractual agreement with him to maintain a given price on a given 
commodity, whether that is the same as a covenant running with the 
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land when another retailer who is not a part to such an agreement 
would be bound by such an agreement? 

Mr. Typincs, That is a very good question, Senator O’Conor. 
I will be glad to try to give you an answer to it. 

Senator O’Conor. I am just looking for enlightenment. 

Mr. Typrnes. Under the philosophy of the covenant ruaning with 
the land, any purchaser of that land, even though he knew nothing 
about the origiaal transactioa when the covenants were inserted in the 
deed, which would be somewhat similar to the case vou eavision, would 
be bound if he subsequently bought, handled, occupied, rented, leased, 
or ta any way exercised ownership, he would be bouad by the covea- 
ants that were inserted in the original deed. Now it would seem to 
me that the philosophy, therefore, of the fair-trade bill would be 
on all fours with that, in that the purchaser who had made no agree- 
ment when he comes in possession of the personal property article 
as compared with the real-property article, would likewise be bowad 
by what vou might call covenants ruaning with the article, just as the 
covenants runaing with the laad. So I would think if the act is to 
have real force and validity in all of its ramifications, to aaswer your 
question directly, I would think a purchaser of an article from one 
who has made a contract ought to take it with the covenants that 
that first purchaser had to assume when he agreed to handle the 
article. 

Have I answered your question? 

Senator O’Conor. Yes. There is only one other observation. I 
don’t know whether it is in order, but I do think the Senator’s sugges- 
tion as to proffering some examples where there have beea instances 
or certain developments which would be of interest would be desirable 
to have, and respecting the Senator’s (Tydings) wishes, to have 
them in informally or in any way at all. 

Mr. Typinas. I do not like to mention names, but I will give to the 
chairman—and | hope it will not become part of the record but for 
the information of the committee—a statement of how the trade was 
usurped through price cutting so it got into one single channel and the 
agency which handled it did not want it in a single channel because 
there was no use in having it in a single channel. 

The CuarrmMan. We will be pleased to have that, Senator, Would 
] embarrass you, or bother you, if I should give you a very pertinent 
example where covenants run with the land? > May I do that? 

Mr. TypinGs. I would love to have you do it, Senator. 

The Cu. AIRMAN, Horace Greeley, who was the author of “Go west, 
young man,”’ was a very ardent dry, and he established a little city in 
Colorado, Greeley, Colo., a city of 15,000 people now, and a very 
lovely city. He owned the original town site, he and the group that 
were with him, and they asked that no liquor license ever be granted 
in the town or the city, and up to this time none has been. 

Mr. Typines. That is the covenant that runs with each lot. 

The CuarrmMan. That is the covenant that runs with the land, and 
that has been respected all these years. 

Mr. Typines. That is right. Anybody who buys it now, even 
though the agreement was made with someone else, is bound by that 
covenant. 

The Cuarrman. Horace Greeley has passed from this earth. 

Mr. Typines. He has gone north. 
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Gentlemen, to sum up, because you have got a lot of witnesses and 
I know from experience you want to hear everybody, and there is no 
point in laboring the matter, I would like to sum it up in this way: 
What we are arguing here for is, is the same right, in proper form, 
the same right in personal property, where an article is trade- marked 
and branded, that already has been a part of common law of England 
and the United States since time immemorial. However, we would 
not, in the nature of interstate commerce, be in good standing before 
this honorable committee if we did not also come with clean hands and 
say that these operations must be vertical, that manufacturers cannot 
agree among themselves, wholesalers cannot agree among themselves, 
jobbe rs and retailers cannot agree among themselves in the matter 
of fixing prices, but only the owner, the creator of the article has a 
right to say, in a vertical transaction, how that article shall reach the 
consumer, and he is always in direct, open, and fair competition with 
every other manufacturer of a similar article. If he makes his retail 
prices too high, obviously the other manufacturers will come in, if 
they have got a good article, and take the market away from him, so he 
is threatened always with the loss of the market. 

Whether he makes a fountain pen, tooth paste or patent medicine, 
or whatever it may be, he must always be confronted with competition. 

When I was the author of a bill similar to this some years ago, 
which passed the Congress and became the law of the land, a gentle- 
man who represented one of the retail houses of the country got on 
the witness stand with two bottles of milk of magnesia. He said, 
“Gentlemen, here is Phillips Milk of Magnesia here. It is a good 
product. Here is our milk of magnesia. We have analyzed Phillips 
Milk of Magnesia and we have created the same identical article. 
The proportions and the ingredients are the same. Now we sell our 
article for 29 cents and Phillips Milk of Magnesia sells for 37 cents a 
bottle. Now what we want is to have the permission to sell Phillips 
Milk of Magnesia at any price we want, because we really want to 
sell our bottle of milk of magnesia.”’ 

[ said, ‘You haven’t spent any money advertising your article, 
have you?” 

And he said, ‘“‘ No.” 

I said, ‘You haven’t spent hundreds of thousands of dollars putting 
it out or promoting it, have you? 

He said, “No. We make it up and sell it only in our store.” 

I said, ‘What you want, then, is to take the advantage, without 
paying a cent for it, of the work that the Phillips Milk of Magnesia 
people have done and transpose your article for theirs. Would you 
like to put on the bottle, ‘This milk of magnesia is the same as Phillips 
milk of magnesia’?”’ 

He said, “Yes, we would like to do anything we could to sell the 
article.” ; 

Now, gentlemen, that just seems to me to explode this philosophy, 
because for most of the articles that the American people want a 
demand hs s been created by extensive advertising by pictures, by all 
kinds of doctors’ statements, by television, by radio, and what some 
of these price cutters want is to make the same article, the identical 
bottle, nad try to cash in on the demand which has been created 
through the expenditure of millions of dollars, to try to transfer that 
demand to their article witheut the expenditure of a single cent. 
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Now those things to most of us who are in public life may be under- 
standable, but to a man who is trying to run an honest proprietary 
establishment, whether he is a manufacturer or ret tailer, there is the 
difference between profit and loss. 

Finally, let me say this. I view with both pleasure and concern 
the rise of what I call amalgamated merchandising. It is a good 
thing in many respects to go into a place where you can buy anything 
from a tombstone to a baby’s nipple. It is a wonderful thing to have 
every kind of device you can think of to sell in the mass. 

That has a great deal to be said for it, but concomitant with it, 
walking hand in hand with it is also the thought, “If this goes too 
far a monopoly will be created.” 

I can take vou to the little town of Havre de Grace. That is a little 
town of 10,000 or 12,000 people. I remember when there were seven 
or eight grocery stores, when the town was smaller. ‘They have, most 
of them, one by one, fallen by the wayside because the Giant stores 
have come ia there, the Union Groceries, and the competitioa has been 
such that the little fellows, who used to furnish credit in hard times 
and carried the population over when some factory closed dowa, or 
something of that sort, who took a real chance, have fallen by the 
wayside, many of them, and others have struggled desperately to keep 
going. I think there is an element in this whole transaction that has 
to be considered, that unless something is done of a price-maintenance 
nature in the manner described in the McGuire bill, it is an induce- 
ment—I think that is a fair statement—it is an inducement to more 
and more monopoly and to an aggregation of sales into the hands of a 
few people, and the tendency toward monopoly creates a desire to 
make monopoly pay, in other words, to raise prices. So I don’t think 
you can lose the balance entirely between the old retailer, who was 
the individual druggist, the merchant, the groceryman, and the large 
aggregations which have lately come on the American scene. That 
balance must be kept for the good of the American people, and one of 
the surest ways to keep it is to have these fair-trade contracts per- 
mitted in the States and in interstate commerce between the States 
which already, through 45 legislatures, have adopted fair trade. 

0, to sum up, we ask for the same right of proper safeguards, of a 
covenant running with the article that runs with the real estate. We 
call to your attention that 45 State legislatures have already passed 
acts authorizing this procedure, and all that the Congress is doing is 
giving validity to those acts. Any State can withdraw from it at any 
time it wants to, but as long as 45 have remained resolute it seems to 
me that the American people, through their representatives, have 
spoken, and the Congress, in my judgment, would not be ill-advised 
if it backed up the actions of these legislatures. 

Finally, it is a known fact that loss-leader selling is practiced by the 
big, powerful organizations to crush out the little stores, and the only 
way that that can be corrected, in my judgment, is through retail- 
price maintenance. 

Finally, it was assumed that the covenant which Senator O’Conor 
mentioned, that ran with the article, would apply to anybody who 
handled it from one who had made a contract, and the law has now 
been specifically drawn, where before it was implied, perhaps, to 
cover that situation, and I think it should be covered. 
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Ll am grateful to the committee for this opportunity to present this 
argument and I will be glad to answer any questions that I can, that 
the committee chooses to ask me. 

The CHarrMAN. We are pleased to have vou with us, Senator. 
You know you are a great favorite of this committee. 

Vir. Typinas. I used to serve on it a long time ago. 

The CHarrRMAN. You always are interesting and make a convincing 
and compelling statement. 

Senator Capehart wanted me to tell you that he wanted to be 
present this morning, but the Senate is meeting now, and they are 
handling the Defense Production Act, which comes from the Banking 
and Currency Committee, and he just had to be on the floor, otherwise 
he would be in here. He wanted me to tell you that. 

Mr. Typinas. I appreciate that and I hope you will be kind enough 
to give him my best wishes. 

The CuarrMAN. Senator O’Conor, do you have any questions or 
observations? 

Senator O’Conor. No further questions. 

Mr. Typines. As I depart may I say this, sir. As you know, this 
is getting into June, and as I understand it and as my recollections of 
other sessions incline me to believe, the Congress will want to get away 
this year at the earliest possible opportunity, and this is the fourth of 
June. The fourth of July is just four weeks or so away, and the con- 
ventions come pretty close after that. You gentlemen I know have a 
great deal of work to do, with many appropriations and other things 
to act on before you can go to the conventions and go home. I, there- 
fore, make bold to request, sir, if you can possibly “find the time, that 
your committee act with expedition on the pending bill. If you do, 
I believe, sir, we can get it through the Congress. But if, on the other 
hand, there is a long de ‘lay due to the fact that we would be up against 
the closing days of the session, even if the committee is for it and the 
Congress is for it, we might not have the opportunity to have it trans- 
lated into legislation. 

So may I respectfully call this to the attention of the committee and 
express the hope that whatever action the committee may take will 
not. be long delaved. 

I want to thank the chairman and the members of the committee 
for your attention. 

The Crarrman. I think the committee has acted very promptly, 
Senator. 

Mr. Typinas. Yes. 

The CHairMAN. This bill only reached the Senate a few days ago, 
and we had to have hearings. It is absolutely necessary that we have 
full and complete hearings, and we are pressing the hearings as hard 
as we can; we are meeting even while the Senate is in session, we are 
holding hearings both morning and afternoon, in an effort to finish 
our work and make a complete record so we can act upon the bill one 
wav or another. 

Mr. Typines. We know that, Senator Johnson. We are all very 
grateful for vour industry in taking it up so promptly. Thank you 
very much. 

The Cuatrman. Thank vou, sir. 

Mr. John J. Schwegmann, Jr. 
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STATEMENT OF JOHN J. SCHWEGMANN, JR., NEW ORLEANS, LA., 
REPRESENTING SCHWEGMANN BROS. GIANT SUPERMARKET 


Mr. ScuweGMann. Hon. E. C. Johnson, chairman, and members 
of the Senate Interstate and Foreign Commerce Committee, my name 
is John Schwegmann, Jr. I am a supermarket operator in New 
Orleans, La. 

Thank you for the opportunity of appearing before this committee. 
Your invitation is a practical example of democracy in action. The 
privilege of describing my honest convictions gives me a feeling of 
heartfelt gratitude for my rights and freedom as a citizen of the 
United States. 

While I enjoy the freedom to form and express my opinions, I will 
not forget that others share this American heritage with me. It is 
not my intention to cast any reflections on the integrity or ability of 
any Member of Congress, or others interested by my remarks. In the 
words of Mr. Winston Churchill, I was not appointed my customers’ 
first fighter to preside over the liquidation of the free enterprise 
system. Even though I believe that the arbitrary fixing of retail 
prices is a crime against the majority, I will consider anyone who 
advocates this unjust plan to have made a mistake of the mind aad 
not of the heart. Mistakes of the mind are common to all of us 
and caa be forgiven; mistakes of the heart are almost unforgivable 
because they indicate 1ojustice and selfish motives. Kindly consider 
any of my mistakes in tne same light and be assured that my heart is 
on the right side—the side of millions of American consumers and 
thousands of successful, independent retail merchants. 

When a man expresses his opinions, it is natural to inquire as to his 
qualifications, limitations, prejudices, and motives. Relatively speak- 
ing, I am one of the small independent supermarket operators in this 
country. Six years ago I was working in a grocery store for my father 
at a very small salary. I am not a lawyer or an economist. My 
formal education is very limited. Today, our two supermarkets in 
New Orleans to an annual retail volume of business in eight figures, 
because our honest ambition is to sell food and merchandise at the 
lowest prices possible. Inasmuch as I started in the grocery business 
as a smail independent operater, I believe I am qualified to testify 
relative to the problems of his operation, which is in one of the most 
highly competitive fields. 

Our supermarkets in which we sell food, drugs, prescriptions, home 
hardware, and many other necessities, give me an opportunity to rub 
shoulders with my customers. I know their joys and their sorrows. 
I know the details of their fight against the shrinking purchasing power 
of the dollar, at the approximate rate of 4 percent per year since 1939. 
My loyalty to them and my sincere sympathy for their plight is difficult 
for me to describe. I will fight for them until taxes, death, or the 
police state stop me. I believe I am qualified to testify for the poor 
man, the workingman and the millions of average Americans. 

There is no selfish motive for my fight for free re etail trade and against 
fixed retail prices or fair trade. High, fixed retail prices would mean 
more money in my pockets. Tam here at my own expense in the cause 
of justice for the majority. 

The unselfishness of my motives is proven by the expensive legal 
battle we fought against fixed high prices, or fair trade. Believing in 
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the principles of the Constitution of the United States, we carried our 
fight to the United States Supreme Court last year. We were re- 
warded by the wisdom of the Court in nullifying the nonsigner clause 
of the Miller-Tydings amendment. This deéision of justice is reputed 
to have saved the American people billions of dollars each year. On 
many items the competition of free retail trade reduced prices from 
25 to 35 percent. In my opinion nothing is more dangerous and 
inflationary than to permit the arbitrary fixing of retail prices. 


THE HISTORY OF UNITED STATES PROVES THE ADVANTAGES OF FREE 
RETAIL TRADE 


Our Pilgrim fathers left us a record of the miserable failure of a 
communistic experiment. They first tried a controlled economy by 
producing as a group and dividing the food and clothing equall\ 
between the families, so that, according to Gov. William Bradford, 
“he that doth worst gets his own food and something besides.”’ 
Their dreams of a communistic Utopia was shattered by “that self- 
love wherewith every man in a measure more or less, loveth and pre- 
ferreth his own good before his neighbors.”” After faci ‘ing the horrors 
of starvation, they abandoned their controlled economy in April of 
1623, and permitted each man to profit by his own efforts. These 
hearty pioneers gave birth to a system of free barter, free trade, free 
enterprise, whic h flourished to the extent that today 150 million 
Americans produce almost as much as the balance of the world’s 
population of 2% billions. Such an accomplishment would not have 
been possible if their thoughts had been directed toward the goal of 
protecting him that ‘‘doth worst.” 

Even in a complex society which may demand some forms of social 
security, we should examine the lessons learned by our Pilgrim fathers. 
Gov. William Bradford wrote: 

The experience that was had in this common course and condition, tried sundry 
years, and that amongst godly and sober men, may well evince the vanity of that 
conceit of Platos and other ancients, applauded by some of later times; that the 


taking away of property, and bringing in community into a common wealth, 
would make them happy and flourishing; as if they were wiser than God. 


When our forefathers applied the principles of Christianity and 
produced by the sweat of their brows, there was abundance for all. 


THE BARTER SYSTEM WAS A FORM OF FREE RETAIL TRADE 


In the early days of our country, trading posts were the first retail 
establishments. They were generally located at the mouths of rivers, 
where it was convenient for settlers and Indians to trade furs and raw 
materials for commodities. In time, those trading posts developed 
into the general stores which were peculiar to the American system of 
retailing. 'These early retailers were courageous, fearless men who 
took their chances by following the dangerous trails of exploration and 
pioneering. 

The same spirit is needed today, so that independent merchandisers 
will have the courage to explore and pioneer in modern methods, 
instead of whining for legal crutches to insure and guarantee their 
existence, at the expense of the consumer. 
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IN 1859 THE GREAT ATLANTIC & PACIFIC TEA CO. REDUCED RETAIL 
PRICES 


Two years before the Civil War, A & P was founded in New York 
City. This was the beginning of a food merchandising plan which cut 
costs to the consumer by eliminating the expense of delivery and credit 
buying. The retail price of food was lower; the average American 
family could eat better because of the system of cash and carry. At 
this time, I doubt if there was a powerful lobby attempting to get 
Congress to make lower cash-and-carry prices illegal. The success of 
this system is measured today by the thousands of A & P stores in the 
United States. The Safeway Stores and the Kroger Stores also have 
written a successful record through cash-and-carry. 


IN 1861 THE FIRST DEPARTMENT STORE INCREASED RETAIL EFFICIENCY 


The first department store in America was founded in April 1861 
in Philadelphia by John Wanamaker, just 3 months before the Battle 
of Bull Run, where man fought and died for a principle of freedom. 
This was the first step in the history of retailing which offered the 
consumer many items in volume under one roof. It was the beginning 
of the system of having many stores in one. Wanamaker’s individual 
competitors against this evil and dangerous operation. In those 
days Congressmen no doubt would have ridiculed any such proposal. 
It 1s difficult to estimate the value of the contribution the department 
store plan has made to the high standard of living we enjoy today in 
the United States. 


IN 1872 THE MAIL-ORDER HOUSES REDUCED RETAIL PRICES 


Montgomery Ward, a dry-good salesman, had an idea in 1872— 
to reduce the retail prices by selling by direct mail to the consumer 
direct from the manufacturer, bypassing the profits of the middlemen. 
He had nerve and $2,400. The lives of every American community 
were affected; the living standard of our country was raised immeasur- 
ably. This was about the time of the financial panic resulting from 
the cornering of the gold supply by Jay Gould and James Fiske. Did 
the middlemen of this time form’ a lobby to plead with Congress to 
fix retail prices, so that young Ward could not cut retail prices on a 
Nation-wide basis? Did the small-town merchants call for Congress 
to protect them? If they did, Congress apparently had no sympathy 
or no desire to brake the wheels of progress. This advancement in 
the science of retailing grew and grew. Sears, Roebuck & Co. became 
the Nation’s largest retailer of general merchandise with an annual 
volume of over $2 billion. Today, Montgomery Ward has approxi- 
mately 600 retail stores and 10 mail-order houses. Fifty-five million 
catalogs annually serve many purposes in American homes. 


IN 1878 THE 5- AND 10-CENT STORE PLAN REDUCED RETAIL PRICES 


At Watertown, N. Y., in 1878, F. W. Woolworth started one of the 
first low-price chain operations, reducing retail prices to an extent 
never dreamed of before. The chain store, and the 5- and 10-cent 
operation, produced other great names in retailing: J. G. MeCrory, 
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S. H. Kress, W. T. Grant, and others. If that Congress, which saw 
Thomas Edison invent the incandescent electric light, had passed 
legislation against low retail prices in the 5- and 10- cent retail opera- 
tion, the history of the United States would have been affected 
unfavorably. How many high-price retail merchandisers had to 
change their system for survival? Did Congress harness this opera- 
tion, which was a monster to the independent store but a godsend to 
the consumer? 


IN 1888 COOPERATIVE AND VOLUNTARY GROUPS WERE ORGANIZED 
TO REDUCE PRICES AT THE RETAIL LEVEL 


The first cooperative group of retail grocers was organized in 
Philadelphia in 1888. It was known as the Frankford Grocery Co. 
Many others followed this pattern: Red and White Stores, Inde- 
pendent Grocers’ Alliance of America, Nation-Wide Stores, Clover 
Farm Stores, National Retailer-Owned Grocers, Inc., and others, 
ranging in size from 25 retail grocers to 22,000. Today there are 
reported to be 736 voluntary and cooperative groups with a total 
membership of 113,501 grocery stores. These groups were formed to 
buy in volume and effect other economies so that the retail prices of 
food might be reduced for the benefit of the consumer. Congress 
did not attempt to set their retail prices until the Miller-Tydings 
amendment. 

Schwegmann Bros. now operate in an area where there are more 
than 3,000 grocery stores, many of which are members of such groups. 
We have respect for their efforts to reduce the price of food through 
efficient organization. 


THE MODERN SUPERMARKET IS THE LATEST DEVELOPMENT IN THE 
FIELD OF RETAIL MERCHANDISING 


The supermarket operation is the greatest mass retailer of goods of 
all time. By incorporating the economical features of the depart- 
ment store, the wholesalers, the chain stores and the cooperative 
groups, it is possible for the supermarket to move tons of merchandise 
at lower retail prices—up to 20 percent on many items. The lobby’s 
dastardly scheme to fix retail prices under the name fair-trade is an 
attempt to stop the development of the supermarket, and advance- 
ment as important to the consumer as was the department store, the 
5- and 10-cent store or the mail-order houses. 

From the experience of the department store, the supermarket 
operators adapted methods to departmentalize their operation. They 
employed huge displays of merchandise for greater volume of business. 

From the wholesalers we gained the know-how of warehousing and 
retailing under one roof, to reduce the cost of merchandise from the 
manufacturer to the consumer. For this reason a great many middle- 
men have supported the fight against the supermarket. Our large 
volume of buying and selling have enabled us in many instances to 
buy directly from the manufacturer, there ‘by effecting savings similar 
to Montgomery Ward and the mail-order houses. 

From the chain stores we applied the economies of the cash-and- 
carry operation, eliminating the expenses of delivery and credit 
buying. 
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From the cooperative groups and the chains we adopted the plan 
of volume purchasing and retailing, operating under the theory that 
what is bought right is half sold. 

The supermarket evolved the economical system of selfservice, 
which made it possible for the consumer to be her own gr ocery clerk. 
This plan made possible a remarkable reduction in retail prices. The 
well-informed housewives of America were enthusiastic in their 
approval of this money-saving development, which also gave them 
the pleasure of handling and buying their food without interference, 
No longer was it necessary to employ enough clerks to serve each 
customer. In our largest supermarket, 2,000 consumers can shop 
and serve themselves at one time, We pass the savings on to them. 
Fixed retail prices or fair trade prevents this saving for the consumer. 

Self-service made it necessary for manufacturers and processors to 
prepackage their products in a sanitary, attractive manner in order 
to appeal to the housewife who serves herself. Like the horse and 
buggy, the cracker-barrel grocery store will be a memory of the past. 

One example of this savings is the modern merchandising of pre- 
packaged sugar. A few years ago, grocers bought sugar in bulk and 
employ ed people to sack it in paper bags. If Schwegmann Bros. used 
this system in one of their stores today, it would require 17 full-time 
employes ees Just to bag sugar. Now, one man spends only a part of 
his time handling the sugar display. Obviously, the retail price of 
sugar is lower. Forme rly, many other food products were merchan- 
dised in the same manner : Beans, dried fruit, corn meal, flour, grits, 
rice, shortening, coffee, butter, eggs, and others. 

Without fixed retail prices on food, drugs, and other home neces- 
sities, the supermarket can effect retail savings up to 25 percent, 
because it is a combination of the old trading post, country general 
store, department store, and chain store, each of which in the course 
of retailing history contributed some step in reducing the cost of 
moving goods from producer to consumer. 


FIXED RETAIL PRICES ARE HARMFUL TO THE SMALL INDEPENDENT 
RETAILER 


Experience has proven that a manufacturer fixes the retail price to 
fit that retail operation with the highest overhead, in the form of 
conveniences, extended credit, air conditioning, deliveries, glamorous 
facilities, and costly advertising promotions. On the other hand, the 
small independent on a side street, with lower operating expenses and 
fewer conveniences, cannot reduce a fair-trade price to induce cus- 
tomers to come into his store. Under these circumstances, fixed 
retail prices make it impossible for the small man to compete with the 
big operator. 

‘Price and services are equally important in the field of retail mer- 
chandising. To fix minimum prices without controlling services, 
actually places the small independent at a disadvantage. 

Because of their volume buying power, large retail operators can 
secure their own private brands of merchandise of identical quality 
to similar fair-trade merchandise. These private-brand jtems can 
be sold by the big operator at retail prices below the fair-trade price 
of a similar commodity, while the small independent, located down 
the street, is bound by fair-trade agreement to maintain a high fixed 
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price on the national-brand item. Here again the small independent 
cannot compete because his volume does not make it possible for him 
to secure his own private brand. 

It is impossible to protect the inefficient or unnecessary retailer 
through legislation. Recent estimates disclose there are 373,000 
grocery stores in the United States, each serving a population of only 
370, while each American shoe store serves a population of 6,900. 
The modern supermarket can supply thousands of families at large 
savings, through its efficiency in moving tons of food, drugs, clothing, 
hardware, and other necessities from the manufacturer to the con- 
sumer. In the 10 years preceding World War II, 3,600,000 businesses 
closed their doors; 3,700,000 opene ed their doors duri ing the same period. 
In normal times more than 1,000 new businesses open their doors 
each day in the United States (United States Chamber of Commerce). 

The percentage of business failures is reputed to be no greater in 
Texas, Vermont, Missouri, and the District of Columbia than the 
national average. These States and the District have no fixed retail- 
price statutes. 

For the sake of this discussion, let us define progress in retailing as 
a good change for the majority of the people. There were victims in 
the conflicts between the buggy and the automobile, trucks and rail- 
roads, airlines and railroads, candles and electric lights, television and 
motion pictures, and many others. Certain unprogressive retailers 
are doomed to be the victims of the modern supermarket operation, 
however; fixed retail prices or fair-trade tends to hurt wide-awake 
indepe indents. 


FIXED PRICE OR FAIR TRADE IS A DEVILISH SCHEME TO ELIMINATE 
COMPETITION AT ALL LEVELS 


Selfish manufacturers know that the pressure of price competition 
begins at the retail level. This minority knows that when retailers 
are vigorously competitive on the prices of his produce, they put 
pressure on wholesalers and brokers for a lower price. Then the 
wholesaler and the broker come to the manufacturer and plead for a 
lower price. Then the manufacturer must use every skill to reduce 
his price. The pressure for lower price and more efficiency becomes 
terrific. 

If the retail price is pegged, the price chain is secure and everyone 
is happy except the consumer. 

Some manufacturers have another selfish motive in supporting 
fair-trade or fixed prices. It makes the selling job much easier. If 
abe brand of toothpaste is fair-traded so that the retailer makes 30 
percent and the wholesaler makes 20 percent, the manufacturer can 
sit back and supply at his pleasure. His product is a high-profit item. 
Quality of the product and efficiency of production are then secondary; 
the consumer pays for the high profits and inefficiency. 

The childlike contention that retail price wars damage the reputa- 
tion of a manufacturer's product is an msult to the intellige nce of the 
American public and in my opinion is not worthy of discussion. 

To prove their desire to rob the public, some manufacturers have 
joined brokers, wholesalers, and some independents to devise schemes 
and make agreements for the purpose of cutting off the supply of 
merchandise for supermarket operators, if the manufacturer’s retail 
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price is not respected, or if the supermarket operator will not sign or 
make agreements to use “suggested retail price.” Suggested retail 
rices are always higher than necessary for the apdianree operation. 
or example the manufacturer of 2 baby food will sell his product 
only to drug stores, because we would never agree to his suggested 
high retail price. Mothers and children are the victims. This is only 
one example which can be multiplied many times. It is the boycott 
system and is designed to kill free trade at the retail level. We super- 
market operators and millions of Americans need economic freedom 
to escape from a manufacturer’s dictatorship, which can cause in- 
flation as dangerous as the present national defense emergency. 

In my uiabhe opinion price-fixing is no function for Congress or 
manufacturers except in emergencies. Under the philosophy of free 
competition, the selfishness of the seller is checked by the thrift of the 
buyer. The buyer wants lower prices; the seller wants higher prices. 
If the Government interferes, it must favor one party at the expense 
of the other. This requires favoritism and discrimination, neither of 
which is democratic. 


FAIR-TRADE LEGISLATION IS NOT AN EXTENSION OF BENEFICIAL ANTI- 
TRUST OR ANTIMONOPOLY LEGISLATION 


Minimum-price fixing by Government agency or by an economic 
group have never been a part of the American philosophy of control- 
ling monopoly through restraints to protect different segments of our 
society. These legal restraints are like rules of fair play, under which 
firece competition can exist between all levels of manufacturing and 
distribution. These laws are designed to insure competition, not to 
eliminate it. 

Fair-trade legislation, which is retail price fixing by manufacturers, 
eliminates competition between retailers, therefore is contrary to, 
rather than a beneficial extension of, restraints to control monopoly. 
It gives one economic group, the manufacturers, the arbitrary power 
to fix prices for another economic group, the retailers. It prevents 
economical variations in types of retail establishments because the 
manufacturers are compelled to fix the retail price to fit retail opera- 
tions with high overheads and costly services. Overhead and service 
then become automatically a part of the commodity’s cost to the 
consumer, whether she can afford it or wishes to pay for extra service. 


UNDER THE FAIR-TRADE LEGISLATION, COMMODITIES OF THE SAME 
GENERAL CLASS ARE NOT IN FREE AND OPEN COMPETITION 


When a manufacturer fixes the retail price of his product, he arrives 
at the price after assuring good profits all along the line of distribu- 
tion. His product is a high-profit item for brokers, wholesalers, and 
retailers. 

That product is promoted and pushed and is afforded universal 
distribution at all levels. It is almost forced on the consumer by 
huge advertising appropriations made possible by the excess profits 
resulting from fixed prices. There are special displays in retail stores 
and special commissions to sales clerks all because of the guaranteed 
high-profit item. 
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Competition is then diverted from its normal function of reducing 
retail prices to a perverted competition between manufacturers to 
set the greatest guaranteed profits for everyone in the distribution 
system, without any regard to the welfare of the consumer. On the 
other hand, another commodity in the same general class is manu- 
factured by a company which is trying to give the consumer the most 
for his money. His product is not fair-traded. 

The retailer’s profit is not guaranteed because another retailer 
might lower the retail price. Therefore, as a group the retailers do 
not promote, advertise, or prominently display his product. That 
would be making an investment in the commodity which might be- 
come a very low profit item overnight. 

In return the middlemen are reluctant to advertise and promote 
this product also because it may become unpopular with retailers 
and so become a source of very little profit to the middleman. Under 
these very common circumstances the free-trade product is not in a 
free and open market. There is little or no competition between 
fair-traded commodities in the same general class. 


WHEN A LEADING RRAND MANUFACTURER FIXES HIS RETAIL PRICE, 
THE OTHER MANUFACTURERS AUTOMATICALLY FALL IN LINE AND 
PEG THEIR PRICES IN LINE WITH THE LEADER 


Since the price conditions are stable, they are not concerned with 
competition but in accurately determining how much the retail traffic 
will stand. These fair-trade competitors can feel more secure then 
if they had met in a conference room and agreed to fix the prices be- 
cause the fair-trade legislation gives them the protection of legal 
contracts. Fair trade leads to the boveott of retailers by manufac- 
turers. Today many manufacturers exert their assumed Govern- 
ment authority by refusing to sell to a retailer or his supplier unless 
the retailer uses the suggested retail price, even when a fair-trade 
contract is not involved. This illegal system is designed to cut off 
the supply of merchandise to any retailer who refuses to raise his 
retail price to conform with those suggested by the manufacturer. 
Since Congress passed the Miller-T'vdings amendment giving manu- 
facturers dictatorial powers over retail pricing, some manufacturers, 
like all dictators, have extended their powers by the boycott method. 
The consumer is penalized again. 


THE PROPONENTS OF FIXED PRICES OR FAIR TRADE ARE A POWERFUL 
GROUP 


Prior to the time the Miller-Tydings amendment became law 
on August 13, 1937, this group organized the most effective pressure 
campaign ever exerted on Congress and the President. 

According to January 7, 1937, issue of the Journal of National 
Association of Retail Druggists: 

Forty-four States of the Union are now organized as never before in history 
for the purpose of furthering legislation. 


This reference to the Miller-T'vdings amendment is proof that the 
inactive majority of our country is constantly in danger of govern- 
ment by lobby. 
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Members of the association were advised that— 


Handling the customer who complains that he or she is asked to pay more for 
an article than he or she has been accustomed to pay, calls for diplomacy. Ex- 
plaining this bill or any law which increases retail prices for American consumers 
today will call for cunning minds and unparaileled diplomacy. 


FAIR-TRADE LEGISLATION GIVES ARBITRARY GOVERNMENTAL AUTHORITY 
TO INDIVIDUALS, COMPANIES, AND CORPORATIONS 


As a retailer I take title to my merchandise when I buy it. Under 
fair-trade legislation such as the Miller-Tydings amendment, H. R. 
5767 and others, an individual, company, or corporation can dictate 
the terms under which [ can dispose of my property. They can threat- 
en me with fines and imprisonment if I do not obey their demands for 
high, fixed retail prices—prices which were fixed for consumers to 
pay without supervision of any agency representing the people— 
prices which may be fixed without any regard to quality or cost of 
production. ‘The price fixers are not concerned with the efficiency of 
my operation or how low I have reduced my cost of operation. They 
simply prevent me from passing these savings on to the consumers. 
An economic dictatorship of price fixers in the United States poses a 
threat to our democracy. 


THE MAJORITY OF THE AMERICAN PEOPLE DO NOT WANT PRICE-FIXING 


After the United States Supreme Court decision of May 21, 1951, 
had rendered the fair-trade nonsigner clause illegal, more than 2,000 
editorials in the Nation’s publications praised the decision as a great 
victory for the American consumer and the free competitive system. 
Time and space will permit brief excerpts only: 


Newsweek, June 4, 1951: ‘When we look at the problem from the standpoint 
of the interest of the consumer, we recognize that there is no merit in any law 
which tries to hold up prices arbitrarily merely to help the small retailer. Higher 
prices reduce consumption. Less consumption means less production, less em- 
ployment, and lower living standards.” 

Business Week, June 9, 1951: “The Supreme Court has fired a shot heard round 
the merchandising world. * * * The sound economic logic of the Court’s 
decision leaves many a small retailer in a dilemma. He admits the fair-trade 
legislation is a breach in the antitrust laws. * * * He realizes that the 
antitrust laws are more vital to him than to virtually any other group. * * * 
We have confidence in the vitality and ingenuity of the small independent to 
stand the gaff.” 

The Kiplinger Washington Letter, June 9, 1951: “Manufacturers’ boycott of 
retailers who cut brand-name prices will be challenged by the Department of 
Justice. * * * Congress will not amend the fair-trade law, despite the pleas 
of small merchants who are hurt by price cutting. Most. Members are glad to see 
consumers get a break.” 

The Biddle Survey, June 5, 1951: “If prices tend to remain at a lower level, 
under healthy competitive conditions, the reductions would do more to control 
inflation than all the artificial price-contro; agencies that could be dreamed up 
by the mind of man.” 

Time, June 4, 1951: ‘‘The Federal Trade Commission and the Department of 
Justice are convinced that the Schwegmann decision will mean lower prices for 
consumers and freer competition among retailers. In all, about 5 percent of the 
brand-name merchandise sold in United States retail stores is fair-traded.”’ 

Time, June 18, 1951: “Said secretary-treasurer George A. Renard of the 
National Association of Purchasing Agents: ‘This talk about injurv to a com- 
petitor is the biggest hoax and hooey. * * * Of course, competitors should 
be injured; when they lose business it jars them into doing something about it, 
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and that is what made our production and distribution methods the envy of the 
world.’ ”’ 

The Rocky Mountain News, Denver, Colo., May 23, 1951: “‘The Rocky 
Mountain News finds it hard to understand why Federal law should sanction a 
device to compel all merchants to charge at least an identical minimum price for 
anv manufacturer’s product.”’ 

The Atlanta Constitution, Atlanta, Ga.: ‘‘What’s fair about fair-trade practices? 
Now that the Supreme Court has ruled against price setting under the fair-trade 
laws, let’s hope the 45 States that have such laws will repeal them. There was 
never anything fair about these laws and their presence is a reproach to the 
Nation which champions free enterprise.” 

The New York Times, May 27, 1951: “* * * On the other side some 
economists and big-business men argue that fair-trade laws tend (9 stifle retail ers’ 
initiative and competition. They also say the laws fix prices at the high level s of 
stores with big overheads. An opponent once said, fair trade compels the con- 
sumer to pay Fifth Avenue prices in a Third Avenue store.”’ 

Post, Bridgeport, Conn., May 23, 1951: “The decision may be seen by some 
as a return to free and open competition, with dealers selling products at any 
price that will give them a satisfactory mark-up.” 

Wall Street Journal, Chicago, May 23, 1951: ‘The fair-trade laws were an at- 
tempt to allocate a share of restricted market, not to expand the market. That 
is an Old World idea and we can see what it has done in such places as Great 
Britain and Italy. The mass market is necessary to the American system of 
mass production at progressively lower prices. In the long run, everyone suffers 
from a device which blocks the creation of wealth.” 

San Francisco News, May 22, 1951: ‘‘This newspaper finds it hard to under- 
stand why Federal law should sanction a device to compel all merchants to 
charge at least an identical minimum price for any manufacturer's product.” 

Houston Press, May 22, 1951: ‘““We believe that a healthy competition is the 
basis of our system and anything which lessons competition, which fair-trade 
laws certainly do, destroy incentive for greater efficiency in marketing.” 

State Times, Baton Rouge, La., June 1, 1951: “* * * But such protec- 
tion, bestowed on some groups at the expense of others and of the public, does 
not look right on the books. It is contrary to the simple law of supply and 
demand.” 


It is apparent that the majority of the American people do not 
want price fixing. 

I have a scroll here that took 10 days to sign up in a home show 
the heading of which I would like to read and get it in the record. 

Our message to Congress and the President of the United States: 

We, the undersigned citizens of the United States residing or visiting in Greater 
New Orleans in the State of Louisiana, hereby sincerely declare that we are against 
price-fixing legislation, usually discussed as fair trade; that we believe in American 
competition; and that we believe competition can do more to reduce prices than 
any plan devised by the mind of man. 

That is signed by 15,000 citizens in 10 days. 

The CuarrmMan. Do vou want to leave that with us? 

Mr. ScHWEGMANN. Yes. 

The CHarrmMan. Does it say there are 15,000 on here? 

Mr. ScoweGMann. Yes, it says that on there. 

The Cuarrman. Thank you. 

Mr. Schweamann. Fair-trade legislation eliminates our constitu- 
tional rights of contract: The greatest threat to our democracy is 
that fixed-price or fair-trade legislation smells of slavery in that some- 
one else can enter into a contract and sign it for another person. The 
second individual is then in the same position as the slave who was 
sold by one master and bought by another either by oral or written 
contract. If this principle of law is extended the bill of rights will 
be only a piece of worthless paper. 

After slavery was abolished in the United States, the fourteenth 
amendment was passed to guarantee that no law could be passed or 
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enforced which could deprive any citizen of his privileges or immuni- 
ties. The right to make our own contracts is a basic privilege of cit- 
izenship. Slaves did not have that right. 

Fair-trade or fixed-price legislation serves to make democracy an 
economic dicts torship until some citizen has the money and the time 
to crush the dictatorship through the courts. 

This is my personal appeal to the Senate: Give us justice through the 
legislative process; an annual fight through the courts against fixed- 
price, fair-trade legislation makes democracy too expensive for the 
majority. 

I have confidence in your wisdom aad integrity. For the good of 
millions of American consumers and thousands of progressive, inde- 
pendent retailers, | sincerely urge you not to block the path of retail 
progress with the monstrous injustice which is misnamed “fair-trade.” 

Help us not to forsake the principles of freedom which have made 
ours the greatest nation 0 earth—a Nation whose people and leaders 
have never thought they were wiser than God. 

I have a few illustrations. It will not take but a few of your min- 
utes. I know of no better way to show you the actual product, to 
show you what difference fair trade will make to the housewives of this 
country. 

The CuatrMan. Did you want this table to go in the record? 

Mr. SCHWEGMANN. Yes. 

(The table referred to is as follows:) 


Comparison of retail prices—Fair trade versus competitive prices (selected at random 
in Schwegmann Bros. Giant Supermarket) comparable to all New Orleans super 
markets 


Fixed price | Competitive 


Product lair trata prices Saving 

Kotex a $1. 47 $1.05 $0. 42 
Kleenex (200’s) lv .13 O5 
J & J baby powder 49 .38 Pp 
J &J baby oil .49 38 ll 
Cartos® tablets, 25 milligrams. if 20. 50 22. 00 7.50 
Aureomycin, 250 milligrams. 49. 80 33. 66 16.14 
Prenatal capsules (100) 4.12 3.30 82 
ABDEC drops (50 cubic centimeters) 3.51 2.85 Ab 
Bayer aspirin ; ay 47 .12 
Arrid, with Federal tax ; . 76 . 58 .s 
Colgate tooth paste _- 63 48 th 
Large Alkaseltzer_ -- : . 4 .44 1 
Pepsodent tooth paste 63 47 15 
Vitalis, with Federal tax ‘ 59 .49 .10 
Cartose : . 58 .47 Ji 
Mayenberg goat milk Sl . 38 13 
Toni refill permanent ‘ 1. 66 1. 20 46 
Phillips milk of magnesia ‘ . 59 47 | 12 
Listerine ease .79 68 | i 
Seagram & Crown 4.74 3. 73 1.01 
All. . 43 35 | 08 
Esso motor oil_ -- i ainpars hoi 45 30 | 418 
Dial soap --- : ; . 25 16 og 
Shakespgare reel. ‘ aid pein es ‘ 17. 00 12. 24 | 4.76 
Johnson wax __-.----- . 98 6 44 
Cook Kill, quart : 1.19 68 5 
Western shotgun shells. hes ; ‘ - a 3.10 2. 67 | .43 
Champion spark plugs ; ; BH . 50 235 
Wearever aluminum pot ‘ ‘ d r ohisde 1.29 1.00 -2 
NN is a gem ee ae ee 23. 00 18. 77 4.23 
yi ee eee ee See ae pm dewnawed 9.45 7.56 | 1,89 

UES A bid Sabin ounkna se stebwakwundds +eteneaene was oan 160. 17 118. 39 | 41.78 


Total savings on 31 products (percentage, 36 percent or | 
RE TI, BS 6 ncn mente cdeaueteg tin dpaianveskens|seenetndadane sherodabyobaee 41. 78 
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Mr. ScHwEGMANN. The idea has been mentioned that fair trade 
will not hurt the grocery business. All fair-trade products will 
eventually be trade-marked articles in the food business. Most all 
the national things we sell are trade-marked, and they likewise will 
sign up and become fair-traded. 

Now here is a bottle of Listerine. In many stores in New Orleans 
this bottle of Listerine is being sold for 68 cents and under fair trade 
it would have to be sold for 79 cents or even higher if the manufacturer 
chose to set a higher price on it. The profit on that would be 11 
cents, Which is a saving to the consumer. 


Here is a can of wax. The fair-trade price is 98 cents and it is 
being sold through the supermarkets of this country for ae 
mately 56 cents, a saving of 42 cents on one can. The average house- 


wife would probably have to use this on the floors at home. 

Here is a bottle of milk of magnesia that is fair-traded for 59 cents. 
[t can be profitably sold throughout this country for 47 cents, a saving 
of 12 cents. A family that has lots of children would probably con- 
sume quite a bit of that in the course of a year. 

Here is a package of Kleenex. As I said before, Mr. Chairman, 
it is strictly left to the manufacturer as to how high he wants to make 
the price on his product. The fair-trade price is 19 cents, and it is 
being sold throughout the country for approximately 13 cents, or a 
saving of 6 cents. 

Here is a box of Kotex. By the way, I understand the manu- 
facturer of ‘this product saw the wisdom of not going back to fair 
trade. I think they have learned where they can make more money 
and do some people more good without fair trade. When this was 
fair traded, Senator, we had to sell this for $1.47, but under free 
trade it is being sold for $1.05, a saving of 42 cents. 

Now here is a can of goat’s milk. This goat’s milk has been sold 
in drug stores, mostly drug stores. It is a necessity for children. 
Many children have a deficiency of vitamins and the doctors pre- 
scribe this goat’s milk. If they are unfortunate enough to be sick 
probably they are not getting enough nutrition. If you had to buy 
this under fair trade vou would have to pay 51 cents, and this is being 
sold in drug stores, grocery stores, and department stores for 38 
cents, and we are making money on it. 

1 understand some children have to use as many as four or five 
cans of this goat’s milk a week. That is a saving of 13 cents a can. 

Here is a can of lubricating oil. Where we come from, and I think 
it is very much the same around the country, a lot of men on Satur- 
days, when they are off from work, who choose to make a saving and 
fill their crankcase up, go to the supermarket and buy lubricating 
oil and fill their crankcase. We sell this for 30 cents, and in service 
stations where it is fair traded it sells for 45 cents, or a saving of 15 
cents. Ido not choose to do it, I haven’t got the time, but there are 

lot of people who have the time and who do not have the money 
to pay that high a price. 

Here is a can of Johnson’s baby powder. This is very, very neces- 
sary to a mother who has to change diapers and put this powder on the 
child. This powder sold under fair trade for 49 cents, and under com- 
petition you can. profitably sell it for 38 cents, or a saving of 11 cents. 

Here is a bottle of insecticide, mosquito oil. Under fair trade 
this is hard to believe—under fair trade you would have to sell this 
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for $1.19. I almost went to jail because I would not sell it for $1.19. 
Under competition you can sell it for 68 cents. Look at the great 
differential. Somebody must be wrong; 68 cents against $1.19. 
There is a saving of 51 cents. 

Here is a bottle of Cartose. This is to be used in milk when it is 
prescribed in a diet. Under free trade they could sell this for 47 cents, 
but if you were to buy this under fair trade it would have to be sold for 
58 cents, or a saving to the housewife of 11 cents. 

Here is a bottle of liquor. If you had to buy this under the old fair 
trade system, which they are trying to get in again, you would have to 
pay $4.74. You can buy this for $3.73, or a saving of $1.01, and, 
Senator, we are making money on this bottle of liquor. 

Here is a bottle of Alkaseltzer. Under fair trade it sells for 54 
cents and under free trade it sells for 44 cents, or a saving of 10 cents. 

Here is a reel, Senator, if you want to go fishing. Our customers, 
Senator, are people who like to enjoy the same luxuries of life as rich 
people. They do not like to buy the most expensive things, but in 
some places they have pleasure in going fishing. Under fair trade 
this article would have to be sold for $17, but under free trade we can 
make a profit and sell it for $12.24, and the customer can save $4.76 
for this one article. 

I have no quarrel with the man who wants $100 for it, but, gentle- 
men, don’t make me sell it for $100. 

Here is a box of shotgun shells. 

The CHAIRMAN. 12-gage? 

Mr. ScHWEGMANN. Yes, sir; it is 12-gage. By the way, we are a 
very large seller of shotgun shells in New Orleans. They have got 
good hunting down there. Under fair trade we would have to sell 
this for $3.10, and the average buyer who is going to hunt might buy 
a few of them, but under free trade you can buy these in a lot of stores 
in New Orleans for $2.67. There is a difference on this one package 
of 43 cents. If anyone says fair trade does not mean higher prices, 
you can say those things in writing, but I think there is no better 
illustration than to let your wife go out and shop and see what she 
has to pay under fair trade and what she has to pay under free trade. 

Here is a package marked “Tooth paste.’”’ The average family uses 
quite a good deal of this. Under fair trade we would have to sell this 
for 63 cents but under free trade we sell this for 47 cents, or a saving 
of 16 cents on one package, and they call this the economy size. 

Here is a package of ALL. The fair trade has gone into the soap- 
powder business. This package if ALL under fair trade would sell 
for 43 cents and under free trade it would sell for 35 cents, or a saving 
of 8 cents. 

Here is baby oil. You have to rub a child down, according to the 
doctor, at times with baby oil. That is fair-traded at 49 cents and 
under free trade it is sold in all stores for 38 cents, or a saving of 11 
cents. 

Here is a bar of soap. The Armour Co. puts up this particular 
soap, and it came on the market as fair-traded. That is why I tell 
vou, Senator, I see it every day more and more in my food store, that 
the grocery articles are being fair-traded. Not too long ago they 
tried to fair trade Cream of Wheat but I don’t think they got any 
results from the groceries, but, nevertheless, under fair trade they 
have a legal right to sell Cream of Wheat. 
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Here is a bar of soap that under fair trade sells for 25 cents. I have 
never fair-traded it, but I have sold it for between 16 and 17 cents for 
the last 3 years. They finally took it off of fair trade and now it is 
being sold in most food stores for 16 cents. That is a saving of 9 cents 
on one bar of soap sold. 

ma is going to stop tomatoes from being fair-traded tomorrow, 

* Domino sugar, or evaporated milk, or a variety of other articles? 

“He re is a bottle of Bayer aspirin. Under fair trade it sells for 59 
cents and we sell it for 47 cents. There is a saving of 12 cents on 
one bottle. 

Here is Toni refill. That is fair-traded at $1.66 and it is being sold 
in stores throughout the country in free trade for $1.20, or a saving of 
46 cents on one package of this. 

Senator O’Conor. Mr. Schwegmann, could I ask you just a ques- 
tion on one of the articles, just to indicate what is behind it all? 

Mr. ScHWEGMANN. Yes. 

Senator O’Conor. I observe that you stated on the insecticide 
article that you displayed that you could make a profit on the price 
at 68 cents but you were required to sell it for $1.19. 

Mr. ScHWEGMANN. Yes. 

Senator O’Conor. By a little mental calculation that is 51 cents 
nark-up from 68 cents to $1.19. Have you any objection to saying 
what you pay for it? 

Mr. ScowrGMann. In fact I did not come here equipped to tell 
you. You realize we run a big supermarket. I would say that is e 
mark-up of 15 percent. 

Senator O’Conor. That is a mark-up of 15 percent? 

Mr. ScHWEGMANN. Yes. 

Senator O’Conor. So in addition to the 5l-cent mark-up they 
would have an additional 15 percent mark-up? 

Mr. SCHWEGMANN. Yes. 

Senator O’Conor. Thaak you. 

Mr. ScHWEGMANN. Here is a spark plug for an automobile. We 
are selling it, and lots of stores are selling it for 50 cents under free 
trade. ‘The average workingman makiag from $60 to $70 a week 
lots of them don’t really maké that, Senator, but I would say the 
average man ia my veck of the woods does not make $70 a week on the 
average—if he has aa automobile aad it is not firtag properly, he might 
choose to put all new plugs ia there. It would aot take him more than 

5 or 10 minutes to do that. 

Under fair trade they make him pay 85 cents for a spark plug, and 
there is a 35-cent saving there. 

Senator, I have bee. im the grocery business quite a while. I 
noes for my father. I wish we could bring these people here so vou 

‘an see what the feelrog of the American people is. The American 
‘ ople, the consumers, are forgotten people. They havea’t got th 
money for transportation to come up, but they are willing to siga a 
petition in their behalf, the vy will do that. But if the American peopl 
were present here today before the Congress there would not be ars 
question as to why vou should not pass such a law. God be my 
judge, I only ask vou to think this over very, very carefully before vou 
pass this law, because we have some people ia this cowatry who have 
children. Of course an adult can do without, but whea vou see chil 
dren that need milk and need the necessary things that a doctor 
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prescribes, that need the food that is going to build their bodies, you 
will see that this needs very careful thinking. 

They say fair trade is not in the food business. No, it is not in the 
food business 100 percent, but it is gradually coming into the food 
business. When the child needs milk of magnesia it needs it as much 
as it needs meat toeat. All these things are necessary in our society. 

I appeal to you to ask God to give you the judgment and the ability 
to see these things clearly, because we all need God’s help in such grave 
decisions as we are about to make. I asked God for help before I 
came here. I am not a very religious man, but I believe God does 
everything in this world and I ask God to give you the light to see 
what grave injustice is about to happen if we pass such a law. 

Let the law of supply and demand control. If we have too much of 
one thing it is only natural that the supplier, the grocer, the retailer 
will try to move it, will sell it for less, if necessary, so that he may have 
something in the bank. The retailer has to have relief. The fair- 
trade law has figured out the way to get relief, but by the time he gets 
relief he is behind time with his bills. 

There is nothing wrong with overproduction We are goiag to 
have too much or we are going to have too little. If we make the 
price too high then the average man who makes $60 to $70 a week 
cannot buy it. There is nothi: ag wrong when the owner of an auto- 
mobile can put new spark plugs i in his automobile that cost him less 
money. There is nothing wrong with a child brushing its teet' two 
times a day and wasting a little of it. We can go to a drug store ead 
buy tooth paste and afford it if it doesn’t cost too much. 

But if we make the price so high, gentlemen, it is going to be awfully 
hard for this income bracket group to afford the necessities of life. 
The evidence of this is proven by the manufacturers of tooth paste. 
They are selling more tooth paste today because the supermarkets have 
brought it in in mass supply and that brought the price down. The 
average father and mother who have children are not so hesitant about 
the child brushing its teeth. They do not have to use the soft brushes 
as long as they used to, because the price of the product is lower. 

The child needs Cartose. They manufacture this Cartose because 
they put the right price on it. We are denied the privilege of evea 
buying the Cartose and have it delivered in our store. We have to 
buy this outside and bring it in by truck line. That is the boycott 
system. You either put the price on that they tell vou; vou either sign 
up or you won’t get the merchandise. 

I wonder if you can see the hardship that some retailers are put to 
to secure the merchandise? We are doing no crime, we are only 
making a profit on it. I probably am making more money than most 
Senators are making in this country. I am not nearly as eloquent, 
but I am here working for the people. We should not have to deny 
this privilege to the American people. 

The Cuarrman. It has been stated here by a great many witnesses 
that similar products to the trade-marked products can be purchased 
even if you do not buy the trade-marked product. Is it true that a 
similar product to each one of these trade-marked products can be 
purchased in your area? 

Mr. ScHWEGMANN. Senator, I will have an answer for you on that. 
You see, the advertising campaign has been so great on these fair- 
traded products due to the excess profits that there is hardly any 
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other worth-while brand. There are brands, but they are not worth 
while, they are not comparable to the brands that are fair-traded. 
They have developed the idea in the housewife that there is nothing 
like Phillips Milk of Magnesia. I am not questioning how good it is, 
but from my experience in the food merchandising business and in 
selling drug-store articles, because of the amount of ground work 
done, because of the amount of advertising spent over the period of 
vears, the average housewife knows Phillips Milk of Magnesia like 
she knows her child’s name. 

The CHarrmMan. Can you buy milk of magnesia that is not made 
by Phillips? 

Mr. ScHWEGMANN. Not unless you have a big store and have fair- 
traded articles. In other words, I have no other brands but Phillips 
because I am not large enough to manufacture a brand name. 

The CHarrman. Yes, but are not they offered for sale? 

Mr. ScHwkEGMANN. There may be several brands on the market 
but they are not known. 

The CHarrRMAN. The point is that many witnesses who are pro- 
ponents of this legislation have stated over and over that the fair- 
trade laws in each State require that there be competitive articles of 
the same substance on the market. 

Mr. ScHWEGMANN. Yes, sir. 

The CHAIRMAN. So that people can buy another brand of magnesia 
or they can buy Phillips. If they buy the trade brand, that is one 
thing, or they can buy some other magnesia. Is that true or isn’t it? 

Mr. ScownreMann. I don’t think it is true, because personally, 
myself, no one has ever come to me and tried to sell me any of them. 
I just happen to be speaking of this bottle of milk of magnesia. It 
has been on the market for a long time. Other products on the 
market would not have a chance against this brand. 

I do believe the fair-trade laws are taking advantage of the American 
people because they were kind enough to patronize them for as many 
vears as they have. A lot of witnesses might say they should have 
other comparable brands, but should they have unheard-of brands, 
brands that the public does not know about? 

The CHatrMan. That is the point. These folks have advertised 
their brand and because they advertised it they have an investment in 
it and there is a demand for it. That is the argument, that the 
proponents of this bill make. They have gone out and sold the ides 
to the people and then merchants like you come along and want to 
take advantage of their sales talks. 

Mr. ScHweGMaANN. I think in that particular case the Government 
should choose to see fit that they have comparable brands that are 
known as well, that the people know something about. 

The CHArrMAN. Advertising is a private enterprise. Anybody that 
has something to sell has to go out and advertise it. 

Mr. ScHWEGMANN. Senator, under fair trade, when I buy a piece of 
merchandise [ have to pay my taxes on it. I have taxes to pay on all 
my inventory. Iam not going to come out and say I am not going to 
pay the tax, that it is not my merchandise, that it is the manufac- 
turer’s merchandise until it is sold. I think as long as I want to sell 
it it is my prerogative if | want to make a large profit on it or choose 
to make only a small one. It is the individual retailer’s own business. 
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The CuairMan. We are glad to have your views. We have many 
witnesses to hear and we will have to proceed. We are pleased to 
have had you here. 

Mr. C. F. Fort, also of Schwegmann Bros. Giant Supermarkets. 


STATEMENT OF C. F. FORT, DRUG DEPARTMENT MANAGER, 
SCHWEGMANN BROS. GIANT SUPERMARKETS, NEW ORLEANS, 
LA. 


Mr. Forr. My name is C. F. Fort. I am the drug department 
manager for Schwegmann Bros. Giant Supermarkets in New Orleans, 
La. 

We at Schwegmann Bros. are definitely opposed to price fixing or 
fair trade because of the many reasons which appear in the statement 
of our president, Mr. John Schwegmann, Jr. 

My experience as a special agent of the Federal Bureau of Investi- 
gation and as a sales manager have given me an unusual appreciation 
for ee science of secur ing the facts. 

As Schwegmann’s drug department manager, I have witnessed the 
injustice of fair trade in the field of medicine. The fair-trade tradition 
in the drug field calls for a profit of 50 percent above cost at the retail 
level and an average of 20 percent at the wholesale level. This 
system applies generally to prepackaged items. In the field of pre- 
scription compounding, the mark-up is much higher in some cases, 
even up to 1,000 percent profit. This situation under fair trade 
compels the consumer to pay at least 70 percent above the cost of 
medicine after it is produced and distributed to the wholesale level. 
The supermarket operation makes it possible for us to reduce this 
cost by as much as 50 percent. The customer pays only for the 
product, as he has selected not to pay for conveniences such as charge 
accounts and delivery. 

Almost daily we see evidence that fixed retail prices or fair trade are 
dangerous for the health of the Nation. When a physician diagnoses 
and prescribes for a patient, the doctor’s ability to cure is then actually 
dependent on the ability of the patient to pay for the necessary medi- 
cine. Many of our customers are in the average per capita income 
group of $1,434. To them a prescription represents a catastrophe. 
We know they eat less, because they ask the price of the prese ription 
and say, “I need to know how much I will have left for groceries.” 

If you could witness the pained, hopeful expression of an arthritic 
sufferer for example when she approaches our drug counter and with 
crippled hands passes a prescription over the counter with the ques- 
tion, “How much will it cost?” If you could see this representative 
of millions of Americans when she learns she can have the pain-killer 
at a price $7.50 less than the fair-trade price, you undoubtedly would 
feel like letting competition do its best to reduce the price of medicine. 
This description will be described by some as unintelligent senti- 
mentalism. ‘To those who suffer, the pain is very real and the problem 
of paying is very practical. 

The fair trade tax deprives many American citizens of the benefits 
of our esteemed medical profession and the achievements of medical 
science, Which have increased the span of life in the United States by 
more than 50 percent since 1900. 
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My plea is that you permit us legally to determine our own retail 
prices for medicine, without being bound by an un-American contract 
signed by another person. 

The CHarrMANn. Thank you. 

Dr. Joseph M. Klamon, we will be glad to hear you now. 


STATEMENT OF JOSEPH M. KLAMON, PROFESSOR OF MARKETING, 
WASHINGTON UNIVERSITY, UNIVERSITY CITY, ST. LOUIS, MO. 


Mr. Kuamon. My name is Joseph M. Klamon. I wish to thank 
the committee for permitting me to appear in opposition to the 
MeGuire price-fixing bill. I live at 7464 University Drive, University 
City, Mo. Since September 1929, for the past 23 years I have taught 
marketing and related business courses at Washington University. I 
am professor of marketing in the school of business and public ad- 
ministration in our university. Prior to returning to St. Louis I was 
a tutor at Yale in economics, professor of economics and chairman of 
the department at William and Mary, instructor in marketing and 
business policy in the Harvard Graduate School of Business Adminis- 
tration, associate professor of economics at Carnegie Institute of 
Technology, and visiting lecturer at the University of Pittsburgh. 
Although I am not, at my own request, presently speaking or serving 
in that capacity, since 1934 I have served as marketing consultant to 
the Consumers Group in St. Louis, which was originally set up by 
Prof. Paul Douglas, now Senator from Illinois. This group has con- 
tinued to function after the NRA ceased to function on a local level. 
I received the LL. B. from Washington University and the M. A., 

D., and Ph. D. from Yale University. I also held a fellowship in 
1926 in the Harvard Law School. I am opposed to the price-fixing 
bill before you for in reality it will amend to the point of destruction 
the Sherman Act and the rest of our antitrust laws. The price-fixing 
bill before you, the McGuire bill, has only one purpose and that is by 
legislation to reverse the Schwegmann and Wentling cases and thus 
to destroy by legislation the restoration of competitive pricing on 
branded merchandise, which occurred as a result of the Supreme 
Court’s decisions in the above two cases. I am opposed to the enact- 
ment of this so called fair-trade bill, but which in reality is price 
fixing on branded merchandise because it is entirely antithetical to the 
Sherman Act. If enacted into law it will seriously and adversely 
affect the living standards of a large portion of our population. It 
will cost the public no less than $2 billion a year. It will reach into 
the pocket of every man, woman, and child and be the equivalent of 
a 10 percent tax, virtually a 10 percent sales tax on all branded goods 
purchased. We must have either price fixing or price freedom. More 
than 40 professors signed or submitted statements in opposition to 
price-fixing bills in recent hearings before the House Judiciary Com- 
mittee. These included faculty members who major in marketing, 
business, and government legislation. ‘They included professors from 
Yale, Harvard, MIT, Michigan, Chicago, Ill, the University of 
California, and many others. Farm groups testified in opposition to 
price fixing. So did the Antitrust Division of the Department of 
Justice and staff members of the Federal Trade Commission. Various 
labor groups and civic organizations have always opposed these price- 
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fixing bills, which seriously impair consuming buying power, partic- 
ularly during a period of high inflation. It is idle to suggest that the 
aggressive lobbyists of the retail druggists and brand-name manu- 
facturers are conducting this very expensive pressure campaign in 
order to help the public get lower prices for branded goods. The 
price-fixing bill before you is advocated by trade groups such as the 
NARD and similar trade associations who are interested in legislation 
to benefit only their members and not the public. 

I hold no brief whatever for any particular channel of distribution. 
I have always been opposed to any legislation in favor of price fixing 
or legislation that would weaken our antitrust laws and our competi- 
tive economy. I should suggest that your committee consider the 
desirability of securing the views on the proposed price-fixing bills 
before you from economists and professors of marketing in perhaps 
the 200 leading universities. Those who would destroy our antitrust 
laws and reverse by legislation the Schwegmann and Wentling cases 
have never been able to secure as many as five or six, if any, econo- 
mists of national repute to testify that their bills for fair-trade price 
fixing are in the public interest. The Miller-Tydings Act since its 
enactment has cost the consuming public many billions in higher 
fixed prices on branded goods. Legislation of this sort that is the 
equivalent of a 10 percent to 12 percent sales tax collected by retailers 
and manufacturers of branded goods, for themselves, should not be 
enacted without adequate information from disinterested experts as 
to whether or not such legislation is truly in the public interest. 

Consumers are entitled to adequate information, competitive 
pricing on all goods, branded or unbranded, and the widest possible 
choice under such conditions of competition. I have been for many 
years unalterably opposed to all forms of price fixing, vertical or 
horizontal, when practiced by individuals and trade groups. Such 
price fixing by and on behalf of retailers, manufacturers, or trade 
groups is essentially featherbedding. Featherbedding appears to be 
a form of business racketeering. It is invariably inimical to public 
interest and the consuming public. Featherbedding is no less harm- 
ful whether practiced by labor, agriculture, manufacturers, retailers, 
or anyone else. The bill be fore you Is essentially featherbedding, 
price fixing in behalf of retail druggists, brand-name manufacturers, 
and others handling branded merchandise. It is designed to Jessen, 
not widen, consumer choice. It is further designed to condition and 
police coercively and by compulsion the pricing practices of lower-cost, 
volume merchandisers; firms who are content with a smaller margin 
on an immense volume rather than a maintained high margin on a 
lesser volume. 

About 12 vears ago there was a bill introduced in the House known 
as H.R.1. It wasthe Patmanchain-store bill. It never became law. 
It attempted to carry the Indiana and Louisiana graduated tax on 
multiple retail outlets, a step further by multiplying such increasingly 
severe taxes by the number of States in which a chain did business. 
This would have taxed A. & P., for example, 60 percent of its gross 
dollar receipts when at that time its average gross margin was only 
16 percent. This, of course, was not an attempt to regulate but to 
destroy a competitor. I suggested at the time that this type of legis- 
lation represented simply another effort to hold back the dawn, to 
halt the inevitable as I believed then and believe now that the giant 
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superstore in food and drugs is here to stay. Restrictive legislation 
of this variety as enacted on a State level boomeranged. The develop- 
ment of the immense food and drug superstore would probably have 
come in any event. However, legislation of this sort simply gave the 
chains and the independent superstores a tremendous shove in the 
direction in which they were headed anyway. In 1929 A. & P. was 
the first food chain to cross a billion dollars in volume. They did this 
in some 16,000 stores. Now they sell about $3 billion annually in 
approximately 6,000 stores. The restoration of fair trade by writing 
the compulsory nonsigner clause into Federal law will, in my judg- 
ment, even if legal, which is very doubtful, likewise boomerang. For 
super food stores, attracted by the high fixed margin on drug proprie- 
taries and sundries have been moving and are now moving into the 
handling of drug items with incredible speed. The Nie Ison Servic e, 
of Chicago, and the Progressive Grocer of February 1952, indicate 
clearly that super food stores in the last 3 years have tripled the 
volume of drug items, proprietaries, and sundries, that they are 
handling. Since the NARD the retail drug lobby which boasts that 
it secured the enactment of the Miller-Tydings Act as well as 45 State 
fair-trade laws has been in the forefront of fair-trade price-fixing 
efforts, it may be of some interest to see the effect of maintained mar- 
gins upon independent retail drug stores. 

Super food stores respect the maintained margins on drug items, as 
they have had to do in the past. However, they have such an enor- 
mous volume of traffic through their food stores that they are thus 
enabled to give their customers very attractive buys on many other 
items and then make available drug, proprietaries, and sundries on a 
self-service basis at or close to rece ntly maintained prices. 

The most important trend in drug marketing in the last few years 
has been the increasing sale of drug products in food stores. Four 
percent of the sales volume of the average supermarket, doing a 
business of better than $250,000 a year on a self-service basis, now 
comes from drug proprietaries alone. There are some 15,000 such 
supermarkets. Practically all of these now handle drug products in 
varying degrees. More eye opening is the revelation that drug 
sales per square foot is as much as 4 to 1 over certain grocery depart- 
ments. Sales of drug products in supermarkets were 3) times as 
great in 1951 as they were in 1948. Colgate reports 55 percent of its 
dentifrice sales are in food store outlets. In Springfield, Mass., 
three supermarkets sell more Pepsodent than the top 15 drug stores 
in the city. A few of the more striking developments in the field of 
marketing in the past few years have been the establishment of 
branches of department stores in neighborhood shopping centers; the 
rack jobber or rack operator and perhaps most significant the move- 
ment of nationally advertised drug products through grocery super- 
markets. The movement of these drug products through super food 
stores is easily the most important de .velopme nt in such stores since 
the handling of meats and produce in grocery stores. 

According to the Grey Advertising Agency, women visit super- 
markets at least four times as often as they visit drug stores, and 
significantly, women visit drug stores more often than department 
stores from whose housewares and hosiery departments the super- 
markets will soon be taking a bigger bite. A move which will bear 
watching is the drug-grocery recently opened in California and 
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operated jointly by Mayfair Markets and the Owl Drug Co. This 
is stil! in the experimental stage, and too early to tell if it constitutes 
a trend or an exception. The retail drug lobby, the NARD, and the 
brand name mv ufacturers’ lobby, the American Fair Trade Council 
of Gary, Ind., have been most active in promoting price-fixing fair- 
trade laws and destroying competition in branded merchandise by 
legislation on a Federal and State level. This has tended to interest 
and attract other merchandisers in handling such margin-protected, 
price-fixed drug and other name-brand items. The rack jobber or 
rack operator as a result has recently had a surprisingly rapid growth. 
The margin on drug proprietaries is 30.5 percent to 33 percent on 
an average. On drug sundries it may be a few percent more. The 
average margin in food supers is close to 16 percent or 17 percent, 
in some instances a little less, rarely more. The rack operator keeps 
his 15 percent plus an additional 6 percent to 8 percent as he offers 
the food superstore about 22 percent to 24 percent average on drug 
proprietaries, and about 30 percent to 33 percent profit on drug 
sundries. The rack operator, therefore, in placing and servicing 
nationally advertised, fast-moving drug proprietaries and sundries in 
food stores takes his regular jobbers’ or wholesalers’ margin of about 
15 percent plus an additional 6 percent to 8 percent on the drug items 
for servicing the drug rack in food stores. Dewing & Co., a rack 
operator, now services over 3,000 food stores in California alone with 
drug products. There are some 175 or more rack operators in the 
country. There has been a geographical expansion from the far 
West to the Midwestern States, then to the Southeast, then to the 
Mid-Atlantic, and lastly to the New England States. Recently there 
has been an association formed of these rack operators composed of 
the leading rack jobbers in the country with a former Kroger execu- 
tive who pioneered drug products in Kroger stores he ading this 
group. One purpose of this association appears to be to get a better 
margin from manufacturers of nationally advertised items in order 
to give them a wider margin and greater leverage. The alert chains 
have watched the rack jobbers closely, learned all they could from 
them, and are now demanding that manufacturers of nationally 
advertised drug items sell them directly. This the manufacturers 
are only too glad to do and have had to do simply because they*must 
have their nationally advertised products available and on display 
on a self-service basis or otherwise wherever the traffic and volume 
happen to be. Wholesalers in the drug field have, of course, been 
alert to what the rack jobber means to them in the movement of 
drug items through food stores. 

Some wholesalers have been quick to engage in rack jobbing activi- 
ties themselves, taking the normal wholesaler’s margin plus the same 
amount that the rack jobber has taken for servicing superfood stores. 
Naturally, the independent retai! druggist has taken a dim view of the 
activities designed to move greater quantities of nationally advertised 
drug, proprietaries, sundries, and other items through food stores, 
and in some instances has attempted to resist the movement of such 
drug items through food stores, all, of course, to no avail. It will do 
the retail druggist no good to attempt to take a change of venue from 
the free market of open competition to the political arena on either 
the Federal! or State level, as is here attempted. There is tremendous 
traffic in practically all food stores. Consumers seem receptive and 
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desire to purchase packaged drug products in food stores. Super- 
food stores seem interested only in about 100 or more of the fastest 
moving nationally advertised items. The average gross on food store 
products as indicated is around 15 to 17 percent. The aver- 
age profit on drug items is almost twice that on food percentages. 
It is apparent that the movement of drug products in food stores is 
here to stay and perhaps to grow. Kroger’s latest estimate is that its 
drug business last year was about $12 million with its dollar profits 
per square foot of floor space exceeded only by three other depart- 
ments—canned goods, meat, and bread. Other giant food distributors 
in the field include National Tea Stores, American Stores, Food Fair, 
Safeway, and last to enter the field, A. & P., which is now testing 
drug and toiletries sections in a cross-section of its stores. 

In general it may be said that food store sales of drug products 
have moved most rapidly during the last two to three years and is 
a trend that cannot be arrested, nor is it a distribution factor that can 
be overlooked. The retail druggist himself will have to fight this 
new-found competition based on mass traffic movement through food 
stores, not with price fixing or other restrictive legislation, but with 
better merchandising of drug products in his store. The average 
druggist, it seems, finds it difficult to grasp the importance of turn- 
over, which to the food merchandiser is of major importance. Too 
many druggists are high margin and price fixing conscious and not 
sufficiently volume conscious. Too many druggists display canned 
goat’s milk, Wample’s Remedy No. 82, Father John’s idicine 
and a few other so-called profitable items whose rate of inventory turn- 
over is often one time a year or less. The retail drug lobby, the 
NARD, and many of its members tend to look at the percents ues 
which cannot be put in the bank instead of the dollars resulting from 
volume which pays bills. This refers mostly to the NARD and many 
of its independent druggist members and not to the alert super store 
chain or independent operator at runs his business as a business 
and not as a college of pharmacy. Many proprietors of drug stores 
today are pharmacy school sreaitio ates with unfortunate ‘ly little or no 
training or understanding of merchandising principles and the methods 
of operation and the formulas that will pay profits over the long 
term. The real solution to the problems confronting manufacturers 
of brand name merchandise and the retail druggist are not to be 
found in amending or destroying our antitrust laws with various 
price fixing devices involving the policing of the pricing policies of 
lower cost and perhaps more efficient distributors, but rather in better 
merchandising. In the Progressive Grocer of February, 1952, the 
lead article featured on the cover and in detail from page 50 through 
58 has a few high lights that may be of interest. Among these are 
the following: 85 percent of stores surveyed (food supers) $300,000 
or over annual volume as well as smaller stores now handle drugs and 
toiletries compared with 37 percent in 1941. This department adds 
about 2 percent to total store sales and 4 percent to total store gross 
margin. They sold an estimated $340 million in drugs and toiletries 
in 1951 and indications are that they will continue to grow in these 
de . irtments. 

Leading drug and toiletry brands are now readily available to food 
stores from many sources, including manufacturers who are naturally 
pleased to exploit this added channel not only because of the added 
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volume, but because it gives manufacturers leverage in bargaining 
with less fear when facing the demands of the NARD. Super food 
operators find it pays to give drug department preferred high-traffic 
location. Drug sales per square foot of floor space in food stores 
are double over-all store average and the dollar margin is four times 
the store average because margin on these items is twice the average 
margin on all other food items. Most food stores support fair trade 
prices for drug and toiletries and the average margin on these is 30.5 
percent. It increases their ability to give greater values on items not 
fair traded, thereby increasing traffic, volume, and over-all gross 
profit. 64 percent of the stores in the Progressive Grocer survey 
report drug sales up 22 percent over the preyious year, and 47 per- 
cent of the stores in this survey plan to enlarge and improve the drug 
department in 1952. In a free economy capital naturally tends to 
flow where it may be most profitably employed. The above merely 
proves again that a fixed and false price level tends to defeat itself by 
inviting competition if not immediately in price competition, then by 
attracting other distributors to handle the product who then will 
give greater values in unbranded merchandise. The idea that sharp 
price competition in branded merchandise will automatically cause a 
quality dilution harmful to the public has no basis in fact. Fair 
trade price fixing is but 20 years old. We have had thousands of 
national brands and hundreds of nationally advertised brands long 
before fair trade. Indeed, price competition may well cause emphasis 
upon greater quality in brand names. Manufacturers will not be 
inclined to destroy wide consumer ace eptance and good will predicated 
upon known quality. Then, too, minimum quaiity standards may 
be had without price control. ‘The basic assumption on the part of the 
American Fair Trade Council that a manufacturer should be able to 
write himself a ticket granting immunity from our antitrust laws 
merely by branding one or more of his products would seem difficult to 
justify. It is frequently argued that the aggressive use of loss- 
leaders just’fies fair trade price fixing. The two are, of course, entirely 
separate. If loss-lead selling were an evil instead of merely one of 
many sales promotional devices, it could be stopped by unfair sales 
acts alone or so-called fair-trade practices acts aimed directly against 
below-invoice sales. Fair traders talk no end about the evils of loss- 
lead selling and then ask for the unrestricted right to fix sky-high 
margins on all branded merchandise. Present antitrust laws and 
powers of the Anti-Trust Division, Department of Justice, and Federal 
Trade Commission appear to be adequate to handle predatory price 
cutting designed to destroy competitors. The absence of any factual 
basis to justify the bills before you because of loss-lead selling and 
severe price wars is best evide need by two items. First, the spectac- 
ular price wars that occurred right after the Schwegmann decision of 
May 21, 1951, ended in less than two months. Indeed, they did not 
even extend to many parts of the country. This proves that business 
does not commit suicide very often. Second, there is not a single 
price war of any major significance at the present time in any large 
city in the country. 

There is no evidence whatever indicating a greater mortality among 
small retailers in free trade Missouri, Texas, Vermont, and the District 
of Columbia than in fair-trade territory. The States that do not 
have fair trade laws have not had any greater degree of moriality 
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among marketers who did not enjoy the price fixing that prevailed 
in other states. 

In the effort to enact a fair-trade law in the State of Missouri, one 
of many, which came to an abrupt end with the United States Supreme 
Court Schwegmann decision of May 21, 1951, the American Fair 
Trade Council sent speakers in many parts of Missouri to tell Mis- 
sourians that industry was staying out of Missouri because of the 
absence of fair trade and because of our excellent antitrust laws. 
The St. Louis Chamber of Commerce repeatedly stated that there is 
no basis whatever in fact for this assertion. Indeed, the St. Louis 
Chamber of Commerce which strongly opposed a fair-trade bill on 
many occasions proved that St. Louis with about one-third the 
population of metropolitan Chicago had over $300 million in new 
industry and expanded industr Vv which was greater than we ever had 
had and greater than Chicago’s dollar total for the year. At the time 
the AFTC suggested Missouri was going dow nhill industrially be- 
cause manufacturers were boycotting the State for lack of fair trade, 
our industrial area was about to be declared a scarce labor area for 
housing and other purposes, so great was our industrial expansion 
and our labor shortage. It is significant that all of our larger news- 
papers in the State, the Kansas C ity Star, the St. Louis Post- Dispatch, 
the Globe-Democrat, and the Star-Times before it was purchased 
by the Post-Dispatch for many years all strongly opposed fair-trade 
price fixing. Missouri is indebted to its newspapers, the St. Louis 
Chamber of Commerce, and to our State law enforcement officers, 
Attorney General J. E. Taylor, and former Assistant Attorney Gen- 
eral H. Jackson Daniel and their staff for enforcing our anti-trust 


laws and preventing manufacturers and retailers from treating Mis- 
sourians as if we had a fair-trade law. I asked former Assistant At- 
torney General Daniel and our Attorney General to summarize 
Missouri’s experience with antitrust violations which they consented 
to do. The following is significant as indicating what those who 
would destroy our antitrust laws really want. I include the com- 
munication below: 


Frespruary 6, 1952. 
JoserpH M. KLamon, 
Clayton, Mo. 


Dear Dr. Kvuamon: As per our conversations, I am enclosing herewith a brief 
summary of my impressions, as a result of my experiences in the office of the at- 
torney general of the State of Missouri, during the years 1949-51. During the 
principal part of my appointment as an assistant attorney general, I was either 
in charge of or intimately connected with the prosecution of cases arising under 
the antitrust law of the State of Missouri. 

In the antitrust division of the attorney general’s office, we had a number of 
skilled and trained investigators, whose function it was to inquire into and report 
on possible violations of the antitrust statutes. I read all of these reports, talked 
to witnesses and prepared informations in the nature of quo warranto, with a view 
toward ousting those engaged in antitrust violations from the State of Missouri. 
The first six or seven informations that were filed, resulted in the defendants 
(respondents) entering into consent judgments and paying penalties which ranged 
from $2,500 to $50,000, depending upon the size of the offending corporation 
and/or the gravity of the offense. The next group of defendants, being five or 
six in number, have apparently determined to fight the issue through, and their 
cases are now pending in the Supreme Court of Missouri. The issue in those 
cases is whether or not vertical price fixing violates the antitrust statutes of 
Missouri. While it is true that that specific issue has never been directly deter- 
mined by the Supreme Court of the State of Missouri, it was the unequivocal 
opinion of the attorney general that the statutes clearly prohibit ‘“‘any corporation 
from fixing or regulating the price of any article whatsoever” and that the language 
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in those cases involving horizontal price fixing was sufficiently broad to condemn 
vertical price fixing. Since the McGuire bill and others of the similar nature are 
concerned with vertical price fixing, this summary will be confined to that particu- 
lar field. 

Missouri does not have a fair-trade statute. Each and every one of the sur- 
rounding States, as well as a vast majority of the rest of the States of the Union, 
do have such statutes. It was our experience that manufacturers, wholesalers, 
jobbers, and retailers, by and large, treat Missouri as a fair-trade State. Whether 
this attitude resulted from a flagrant disregard for the antitrust laws or whether 
it was induced by the lack of prosecutions from 1927 to 1949 is unknown, but in 
any event, the feeling that Missouri could be considered a safe fair-trade State 
was universal among manufacturers, jobbers, etc. It was our experience the 
manufacturers and jobbers sent to their customers ‘‘suggested price lists,’”’ and we 
found in a number of instances that when an occasional retailer deviated from the 
minimum price ‘suggested’? by the manufacturer or distributor, that he would 
be forthwith cut off from any direet supply of that article. The only reasonable 
deduction from this course, of conduct of course, is that the minimum price 
were not “‘suggested”’ but were mandatory. When a retailer, who had been cut 
off for lowering prices below the ‘‘suggested’? minimum, had brought this to the 
attention of the attorney general, our investigation would then uniformly reveal 
that the manufacturing company had been consistent in punishing any retailer 
who deviated from the minimum price schedule. Occasional attempts were made 
by certain manufacturers, who were more discreet than others, to police prices 
in & more unostentatious manner. During the trial of the cases now pending in 
the supreme court where witnesses could not testify that they had been directly 
warned about prices, they did, however, state that there was a “‘tacit understand- 
ing’’ in the trade that certain products could be cut and others could not. Where 
the manufacturer directly policed prices in a vigorous manner, the usual practice 
was to have salesman, during the course of his periodic visits to his customers 
throughout his territory, observe shelf prices and report by wire to the manu- 
facturer any apparent price cutting. 

Advertisementsin local newspapers were closely watched and clippings indicating 
price cutting were forwarded to the manufacturer or distributor by salesmen and 
also by competitors, usually small retailers. The testimony in the cases now 
pending in the supreme court uniformly revealed that price fixing in the State 
of Missouri is a two-way proposition, i. e. that the manufacturer himself may 
not have been particularly anxious, in most cases, to maintain prices but that 
small retailers of his product were. In an effort to cooperate with the small 
retailers, the manufacturer, who would otherwise have been indifferent, often 
took upon itself the duty of policing and maintaining minimum prices. Large 
retailers and volume merchandisers, by and large were not interested in main- 
taining fair-trade prices but small retailers and others who have adopted the 
classical 40-percent mark-up were the chief proponents of fair trade within the 
State of Missouri. 

These low-volume retailers receive considerable assistance, not only from 
manufacturers but from certain fair-trade councils, retail druggists associations, 
etc., who flooded the State of Missouri, cach time the fair-trade bill came before 
the assembly, with pamphlets, speakers, and financial assistance. These pressure 
organizations had a number of approaches. One was to the inefficient high-cost, 
low-volume merchandiser and was an out-and-out appeal to his selfish interest, 
i. e., “if retail minimum prices are not maintained, you will be outmarketed and 
outsold by the larger volume buyers.’”’ The second was an appeal to chambers of 
commerce, etec., on the apparently plausible theory that manufacturers would be 
less likely to locate in the State of Missouri, if they did not have the protection 
of a fair-trade law. The first approach needs no explanation. The second, how- 
ever, is open to considerable criticism. Investigation revealed that manu- 
facturers, by and large, were not interested in maintaining fair-trade prices, unless 
there was considerable pressure by small retailers, and that actually any plants 
which failed to locate within the State of Missouri, had other and more compelling 
reasons for so doing. The phenominal growth of industry in Texas, which is a 
non-fair-trade State, lends substantial support to the view othat this latter 
approach is falacious and incorrect. 

The activities of the attorney general, in filing these antitrust proceedings, 
were noteworthy in many respects, but particularly in the following: When we 
filed an antitrust suit against the Seagram Distillery, the very next day, after the 
announcement of the filing of that suit appeared in the press, the price of liquor 
in St. Louis collapsed and spiraled downward for several days. When we filed 
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our next antitrust suit, prices in many drug products also fell and continued to 
fall until they had reached a competitive level. Not only was the reaction on 
prices noticeable but the policing methods became more cautious and in many 
cases disappeared altogether. Price reductions then began to appear all along 
the line on many previously fair-traded items. A few months after the announce- 
ment of our first prosecution the Star-Times made a comparative price study on 
a number of previously fair-traded items in St. Louis, and across the river in 
Illinois, and found that for the most part, prices in Illinois where fair trade was 
still strong, were uniformly anywhere from 10 to 15 percent higher, resulting in a 
saving to the pe ople of Missovri of uncalculated proportions and scope. Shortly 
before I resigned from the office of the attorney general to resume che practice of 
law, our investigators were noting substantial difficulty in finding any more 
violations and what few violations we did find, had principa!ly occurred before the 
announcement of our vigorous antitrust prosecutions. 

Kither fair-trade practices are now completely at a standstill in Missouri among 
manufacturers, distributors and retailers, or else policing and maintenance methods 
have become so skillful and under the table that we are unable to detect them. 
The torrent of propaganda and informational literature speech-making continues, 
however, and it may be assumed that the fair-trade bill will be again presented to 
the assembly on an even more pronounced and desperate scale. The fair-trade 
bill, being, of course, the very antithesis of free competition, it is believed that the 
Assembly of the State of Missouri, an island of free competion, will again reject 
the cloak-and-dagger tactics of the so-called fair-trade proponents. 

tespectfully, 
H. JAcKsSON DANIEL, 
Former Attorney General (Assistant), State of Missouri. 


The activities that resulted in successful legal action for violation of 
the Missouri antitrust laws would be legalized if the bills before you 
to reverse the Schwegmann and Wentling cases were enacted into law 
and if Missouri likewise modified or destroyed its antitrust laws. 
Fortunately, this has not occurred and if the problem is approached 
from the standpoint of public interest and on the high level of states- 


manship that caused Congress to enact our antitrust laws is main- 
tained, none of these price-fixing bills will be recommended. 

It is suggested by those favoring fair trade that retail prices on 
branded goods are not greatly increased. I find it difficult to believe, 
however, that brand-name manufacturers represented by the AFTC 
and the drug retail lobby and the NARD in putting over the Miller- 
Tydings Act and in organizing an intensive campaign which secured 
fair trade in 45 States and until the Schwegmann and Wentling cases 
established the sanctity of price fixing and wider retail margins 
I find it difficult to believe that all of this very expensive activity was 
only concerned with helping the consumer and the public interest. 
All of this activity and all of the activity in introducing the McGuire 
bill and in introducing the price-fixing bills presently before you 
involves spending a vast amount of money and effort in the interest 
of sheer altruism. 

It is hardly necessary to point out that it is the sworn duty of the 
attorney general of Missouri, Texas, and every other State to enforce 
the laws of that State. Because Attorney General J. E. Taylor, of 
Missouri, and the attorney general of Texas took steps to end flagrant 
price fixing activities in violation of State antitrust laws, the Fair 
Trade Council of Gary, Ind., denounced our attorney general in a 
letter dated October 4, 1950, for operating a ‘‘speed trap.”’ Note the 
assumption that there is nothing wrong with price fixing and an 
absence of competition on branded merchandise, and the implication 
that if our attorney general has an idea that the Missouri antitrust 
laws should be strictly enforced both against vertical and horizontal 
price fixing that he is thereby persecuting violators. The great 
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Champ Clark is reported to be the author of Missouri’s excellent anti- 
trust laws. The language in the law is crystal clear, very broad, 
comprehensive, and in my opinion Attorney General Taylor is en- 
tirely correct in believing that they declared illegal not only vertical 
but also all forms of horizontal price fixing. I asked Mr. Daniel, 
former Assistant Attorney General, if he would kindly request At- 
torney General Taylor to write me his recent experience in enforcing 
the law in Missouri against illegal price fixing. I here set forth the 
letter from our attorney general in Missouri: 


Orrices OF THE ATTORNEY GENERAL, STATE OF MissouRI, 
Jefferson City, Mo., February 5, 1982. 
Dr. JoserpH M. Kiamon, 
University City, Mo. 


Dear Srr: Mr. Jack Daniel has requested us to submit to you information 
concerning my enforcement of the Missouri antitrust laws, particularly with 
respect to vertical price-fixing practices in this State. 

Since December 23, 1949, this office has filed 15 suits charging violation of the 
Missouri antitrust laws. Four of these actions involved horizontal price-fixing 
arrangements. The 11 remaining involved vertical price-fixing. Of those 11 
cases 7 have been concluded on the basis of stipulations entered into by the re- 
spondents and the payment by the respondents of various sums into the State 
treasury. No evidence was taken in any of those cases. The cases and amounts 
paid in settlement are as follows: 

Supreme Court No. 41839: State ex inf. J. E. Taylor, Attorney General, Relator, 
v. Seagram-Distillers Corporation, a corporation, All-State Distributors, Incorpo- 
rated, a corporation, Stickney-Hoelscher Cigar Company, a corporation, and Mc Kes- 
son and Robbins, Incorporated, a corporation, Respondents. Fines: Seagram, 
$35,000; All-States, $2,500; Stickney-Hoelscher, $2,500; McKesson-Robbins, 
$2,500. 

Jackson County Circuit Court: State ex inf. J. E. Taylor, Attorney General, 
Relator, v. Peter Digiovanni and Joseph Digiovanni, Co-partners, Doing Business As 
Mid-West Distributing Company, Respondents. Fines: Each, $1,250; aggregate, 
$2,500. 

Cole County Circuit Court No. 12213: State ex rel. J. E. Taylor, Attorney 
General, v. International Cellucotton Products Company. Fine: $50,000. 

Supreme Court No. 42050: State ex inf. J. E. Taylor, Attorney General, Relator, 
v. Fauliless Starch Company, Respondent. Fine: $7,500 

Supreme Court No. 42177: State er inf. J. E. Taylor, Attorney General, v. Cen- 
tral States Distributors, Inc. Fine: $2,500. 

Cole County Circuit Court: State ex rel. J. E. Taylor, Attorney General, v. 
Tronrite, Inc. Fine: $6,000. 

Supreme Court No. 42186: State ex inf. J. E. Taylor, Attorney General, v. 
Swift & Company. Fine: $10,000. 

The Digiovanni case in the Jackson County Circuit Court was a companion 
case to the Seagram-Distillers Corporation case filed in the Supreme Court and 
involved Seagram products. 

The Central States Distributors case and the Ironrite case are companion cases, 
both involving Ironrite ironers. 

The case against Swift & Company involved only the Swift product “Vigoro,” 

In addition to the above cases, there is one case which is still pending in the 
Supreme Court, State ex inf. J. E. Taylor, Attorney Ceneral, Relator, vs. Authorized 
Motor Parts Corporation, et al., Respondents, in which five of the nine respondents 
have stipulated for decree of ouster from illegal practice and the payment of 
$2,500 each, or $12,500 for the five respondents. This case involves price-fixing 
practices in the distribution of Champion spark plugs. 

In the following cases evidence has been presented to a Special Commissioner 
appointed by the Supreme Court. No report has been made by the Commissioner 
in any of the cases. They are: 

Supreme Court No. 42152: State ex inf. J. E. Taylor, Attorney General, Relator, 
v. Miles Laboratories, Inc., McKesson & Robbins, Inc., The McPike Drug Company, 
C. D. Smith Drug Company, St. Louis Wholesale Drug Company, and Meyer Bros. 
Drug Company, Respondents. 

Supreme Court No. 42185: State er inf. J. E. Taylor, Attorney General, v. Armour 
and Company. 
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Supreme Court No. 42407: State er inf. J. E. Taylor, Attorney General, Relator, 

Authorized Motor Parts Corporation, Beck and Corbitt Company, Fred Campbell 
a Supply Company, Cities Service Oil Company, General Auto Parts Company, 
Hayes Automotive, Incorporated, Kansas City Automobile Supply Company, Myers 
Motor Equipment Company, and Philips Petroleum Company, Respondents. 

The case of State ex rel. J. E. Taylor, Attorney General, v. Sunbeam Corporation 
is pending in the Jackson County Circuit Court. No hearing has been held in 
that case. 

We are enclosing herewith copy of a statement prepared for use before the 
Missouri State Senate in connection with Senate bill No. 42, proposing the 
adoption of a Fair Trade Act for the State of Missouri. No hearing has been held 
on this bill by the Senate committee and I have not used the statement, but you 
might find it of interest. 

If there is any further information that you would like to have concerning any 
of the above cases or the activities of this department, please let us know and we 
will be glad to cooperate with you. 

Yours very truly, 
J. E. Taytor, Attorney General. 

The proponents of fair trade point out as the public relations man 
of the retail drug lobby, Mr. Mermy, did on February 4, 1952, in the 
hearings on the McGuire bill, that while 45 States have enacted 
fair-trade laws, not one has repealed such a law. This is supposed to 
be evidence that price-fixing laws on branded goods are in the public 
interest. If the retail drug lobby and the brand name lobby were as 
efficient in marketing as they are in applying coercive political pressure 
they would not need this political crutch to protect them from efficiency 
in distribution. Once they succeed, it is almost impossible to restore 
competitive pricing in the public interest. This is certainly no 
evidence that such a law promotes public welfare. The opponents of 
fair trade in Missouri were to be heard before a legislative committee 
in Jefferson City toward the end of May 1951. Like a breath of 
fresh air, the Supreme Court on May 21, 1951, held the nonsigner 
clause invalid in the Schwegmann case, and the effort to enact a fair- 
trade bill in Missouri lost much of its organized drive. Attorney 
General J. E. Taylor prepared a statement in opposition to Missouri 
Senate bill No. 42, the proposed fair-trade bill in our State. It has 
never before been published or used, and it is so apropos and pertinent 
to the bills before you seeking to legalize the nonsigner clause and 
reverse Schwegmann that I here set forth the statement referred to in 
the above letter from the attorney general: 


SraTeMENT BY J. BE. Taytor, ATTORNEY GENERAL, STATE OF MiIssouRI, AGAINST 
THE Farr TrapE BILL ror Missouri 


Senate bill No. 42 proposes the adoption of a so-called Fair Trade Act for the 
State of Missouri. The essential purpose of the bill is to enable a manufacturer 
to require that his products be sold at retail at a price not less than a minimum 
which he may specify. 

Missouri has been a regular target for the advocates of fair-trade legislation 
since the movement received the benefit of exemption from the Federal antitrust 
laws upon the enactment by Congress of the Tydings-Miller amendment in 1937. 
That act, incidentally, was passed as a rider to a District of Columbia Appropria- 
tion Act after the House and Senate had failed to act on a bill directly covering the 
subject. President Roosevelt, on signing the bill, denounced the practice of 
attaching extraneous rider clauses to bills and expressed his fear that the law 
would lead to increased prices to consumers. Experience under the law has 
shown such fear to have been justified. 

Despite the regular efforts to obtain passage of a fair-trade law in this State, 
the people and the legislature have recognized that fair-trade legislation is in- 
consistent with the free-enterprise economy of which we are justly proud and have 
refused to subvert the welfare of the people as a whole to that of a special few. 
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Undaunted by their rebuffs in this State, advocates of the legislation are now 
engaged in a vigorous campaign for the passage of Senate bill No. 42. The 
campaign is being directed by the American Fair Trade Council, Inc., of Gary, 
Ind., and the Fair Trade Education Bureau of New York. 

The president of the American Fair Trade Council is John W. Anderson, who is 
also president of the Anderson Co. of Gary, Ind., a corporation which engages 
in the manufacture of automobile accessories. The American Fair Trade Council 
is an association of manufacturers, all or practically all, of which are located 
outside the State of Missouri. Mr. Anderson recently solicited membership 
in the organization among manufacturers all over the United States by means 
of a deliberately misleading letter in which my action in enforcing the antitrust 
laws of this State was described as “‘a lucrative speed trap operation.”’ 

The organization last year held its annual meeting at the Waldorf Astoria 
Hotel in New York City. At that meeting various manufacturers pointed out 
the results of their operations under fair-trade laws. A representative of G. & C. 
Merriam Co., publishers of Webster’s Dictionary, pointed out that before fair 
trade, the $20 Webster’s International Dictionary was sold for as little as $12.34, 
but that with the advent of fair trade the price was restored to the $20 figure. 
Just how the purchaser benefited by this increase under fair trade was not ex- 
plained. 

The report also contains a statement by a representative of Ronson Art Metal 
Works, Inc., a manufacturer of cigarette lighters, which operates under fair trade. 
This statement shows how under fair trade a merchant is deprived of his right to 
operate his business as he sees fit. The statement is as follows: 

“We have a lighter fuel under the trade name of Ronsonol which is fair traded 
at 25 cents. Let’s sav, for example, that they take our minimum priced lighter 
which is $6 and sell the combination for $6.19. We immediately put a stop to 
that.” 

Equally enlightening is a statement made at the meeting by Mr. Ivan D. Tefft, 
attorney for the Parker Pen Co. Mr. Tefft stated: 

‘‘Now (under fair trade laws) the terms “‘price cutters’? and ‘“‘price cutting,” 
when applied to a merchandiser are synonymous with law violator and no one 
likes to be adjudged a law violator.” 

Thus, under a fair trade law, a Missouri merchant would not only lose the right 
to operate his business as he saw fit but he would be a law violator should he at- 
tempt to do so. 

The Fair Trade Council has recently written its members outside Missouri 
requesting that they write their customers here and suggest that the customers 
see, write, wire, or telephone members of the senate criminal jurisprudence 
committee, urging that senate bill No. 42 be reported out promptly for favorable 
action by the senate. Missouri retailers have been flooded with such letters 
received from their out-of-State suppliers. A number of them have undoubtedly 
written members of this committee in response to these urgings from the outside 
manufacturers. 

Another part of the campaign has been a series of speeches delivered throughout 
the State by Mr. David Molthrop. Mr. Molthrop’s position is described as 
community relations consultant for the Anderson Co. This is the company of 
which Mr. John W. Anderson, president of the American Fair Trade Council, is 
president. Mr. Molthrop’s speech, which has been delivered before numerous 
civic organizations throughout the State, is described as a speech on attracting 
industry to the community. Two of Mr. Molthrop’s points, as reported in the 
press, are: 

(1) Back your chamber of commerce to the fullest and the activities of its 
industrial committee. 

(2) Support your local inventors. Fruition of their ideas means more jobs 
and more payrolls for your community.” 

However, Mr. Molthrop’s purpose in coming into this State has not been merely 
to voice such obvious recommendations. The main point in his address has been 
that the enactment of Senate bill No. 42 is the most important factor in the 
obtaining of any industries for the State of Missouri. He has attacked the en- 
forcement of the antitrust law. He has stated that a number of industries have 
refused to locate in Missouri because of the absence of a fair-trade law. The 
press reports of these speeches, however, disclose the specific mention of only one 
industry which has declined to locate in Missouri because of the lack of a fair-trade 
law. By coincidence that industry is the Anderson Co. Mr. Molthrop stated 
that that company proposed to build a $600,000 plant in Missouri, but erected 
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an addition to its Gary plant instead after learning of the situation here. Just 
where the Anderson plant was to have been located has never been stated. 

If any answer is needed to Mr. Molthrop’s statement in this regard, one need 
only point out that the Ford Motor Co. is now engaged in the construction of a 
$40,000,000 plant in Clay County. Numerous large industrial plants are under 
construction in St. Louis, including a $6,000,000 plant by Groves Laboratories 
and a large plant by Procter & Gamble. 

Mr. Molthrop delivered his speech before the Springfield Lions Club and that 
organization immediately passed a resolution appointing a committee to support 
the enactment of Senate bill No. 42. Members of that organization, in order to 
see the fallacy of Mr. Molthrop’s argument, need only have reminded themselves 
that the Lily Tulip Cup Co. now has under construction in Springfield a plant 
costing several million dollars. That company evidently was not deterred by 
Missouri’s lack of a fair-trade law. 

Why is all of this pressure being put on this committee by firms and organ- 
izations located outside the State of Missouri? The answer to me appears to be 
an obvious one. Forty-five States have enacted fair-trade legislation. No such 
legislation is found in Texas, Vermont, District of Columbia, and Missouri 

The St. Louis Star-Times recently published articles in which prices of certain 
items on sale in Illinois under fair trade were compared with the prices of the 
same items in the State of Missouri. A survey of 50 drug items showed that the 
Illinois fair trade price was approximately 12 percent higher than the price in 
Missouri. A survey of the prices of liquor showed that prices in Illinois are nearly 
16 percent higher than in St. Louis. 

The proponents of fair trade are anxious to eliminate the remaining few States 
which have failed to enact fair-trade legislation, in order to remove any basis for 
comparison of prices in fair trade and non-fair-trade States, because any such 
comparison always shows that prices to the consumers invariably are higher under 
fair-trade laws. Furthermore, should fair-trade laws be enacted in all States, 
there would be no limit to the extent to which the manufacturers might increase 
the prices of their products. The fair-trade laws always render lip service to the 
antitrust laws by prohibiting combinations of manufacturers, but it is much sim- 
pler for manufacturers to combine and fix the price of their products when they 
know that their retailers can be forced to sell their products for whatever price 
thev might fix. 

Missouri has a strong, effective antitrust law. For more than 50 vears it has 
operated for the best interests of the people of this State. Any weakening of it 
by a fair-trade law is contrary to the best interests of the people. Therefore, 
I submit that this committee should resist the pressure of selfish out-State inter- 
ests, and refuse to approve Senate bill No. 42. 

Those who are responsible for the current effort to destroy the 
Schwegmann and Sunbeam-Wentling cases, to destroy by Federal legis- 
lation the restoration of competitive pricing in interstate commerce 
through the de facto repeal of the Sherman Act, and our other anti- 
trust laws, should give us clear, simple answers to a few questions 
relative to the bills before you, which they have sponsored and 
introduced: 

1. If a cash and carry super store has lower costs, should not the 
public be permitted to benefit (in lower prices) from all such lower 
cost methods of doing business? 

2. In the above situation why should all be required to sell a so- 
called fair traded item at the same retail price? 

3. If competition among producers of an item is good for the public, 
why should competition among retail sellers of that item be denied? 

4. Has any pressure group ever campaigned for price-fixing privi- 
leges except to make prices higher than they are under free competi- 
tion? 

5. What real and specific evidence is there that truly meritorious 
articles have ever been driven from the market by price competition? 

6. Why should the retail drug lobby, the NARD, set up permanent 
headquarters in the District of Columbia Press Building and the brand 
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name manufacturers lobby, the American Fair Trade Council, set up 
headquarters in the Mayflower Hotel in Washington and spend large 
sums of money to lobby for the McGuire bill before the Commerce 
Committee and all the bills before this committee, other than the 
Curtis bill, to make the public pay more than they now pay for 
aspirin, toothpaste, liquor, appliances, drug items, and almost any 
other branded item? 

7. How much money have these and other lobbies been supplied 
with and how much have they spent and do they intend to spend to 
enact the above bills into law and to destroy the Schwegmann and 
Wentling cases, and specifically by whom has this money been pro- 
vided? 

8. If a merchant wants to locate a store outside the city limits, 
operate at lower costs, price accordingly, and therefore sell ‘at lower 
prices because of his lower costs, what ‘good reason is there to deny 
him that right and forbid the public that benefit and would not legis- 
lation directed toward this end be held invalid by the Supreme Court 
as an unconstitutional deprivation of property without due process of 
law? 

9. If the public is deceived by loss-leader prices, what would prevent 
equal deception as to fair-trade prices which are and have always been 
rather exorbitant? 

10. If we grant monopoly price privileges to the select few respon- 
sible for most of the bills before you and also for the MeGuire bill, 
who is going to regulate those prices to make certain that the public 
is not mulcted by the price fixers? 

Is the Keogh bill, H. R. 6367, intended to regulate or to destroy 
and prevent interstate commerce in branded goods, mail-order fashion, 
at any price below a State fair trade mmimum? 

12. Is it not probable that the United States Supreme Court would 
hold H. R. 6367 invalid on the ground that this does not regulate but 
destroys interstate commerce done by a mail-order house, and that 
such a bill would interfere with the inherent property right one has to 
conduct a lower cost operation and to price accordingly for the benefit 
of the public? 

These are but a few of many questions that suggest themselves the 
moment any one attempts to modify or to destroy the affirmative 
faith in competitive pricing as evidenced in our Sherman Act and other 
antitrust laws. The Boston Conference on Distribution of last year 
developed a number of points that are very pertinent here. The 
public interest would seem to require that we should repeal the Miller- 
Tydings Act, as the Curtis bill before you proposes for we must have 
the complete restoration of the right of a distributor to set his own 
prices on his own property when he offers it for resale. We are here 
concerned with basic principles of national policy that should promote 
the public interest and that are vital to the future of efficient market- 
ing. For many years there has unfortunately been conspicuous failure 
to recognize that competitive price making among distributors is just 
as vital to the public as competitive price making among producers. 
A number of disinterested studies indicate clearly that about one-half 
of the final retail price in many fields represents distribution costs. 
It would seem difficult logically to maintain that factory prices should 
be competitively determined and that the cost of distributive services 
should not. If price competition among producers is good for the 
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consuming public, then price competition among distributors serves 
an equal “and perhaps an even more important public purpose for 
today the greater weight is not so much in production as it is in 
distribution. Does it make sense from the public standpoint to effect 
significant economies in manufacture and then to dissipate a great 
part of such lower unit cost in inefficient distribution perpetuated by 
an absence of competitive pricing in marketing? The Miller-Tydings 
amendment to the Sherman Act and the Federal Trade Commission 
Act is a radical and dangerous denial of the fundamental principles of 
competition because it makes lawful the destruction of price competi- 
tion among distributors in the sale of certain branded merchandise. 
The Miller-Tydings Act represents affirmative governmental inter- 
ference in behalf of restraint of trade and is clearly diametrically 
opposed to the principle in the Sherman Act and the Federal Trade 
Commission Act. 

The real issue of high price fixing has not been settled by the 
Schwegmann decision. It can only be settled by enacting the Curtis 
bill into law and thus repealing the Miller-Tydings Act which was 
slipped through Congress as a rider to a District of Columbia appro- 
priation bill. President Roosevelt denounced it at the time and would 
have vetoed it had he had the item veto. On the production side 
we depend upon competition to weed out the inefficient and to re- 
ward the progressive manufacturer who finds a new way to produce 
oe same or better article at a lower cost, and to pass on to the public 

» part of such saving. What is it that makes a similar oper ation 
inimical to public interest when it occurs in distribution? The pub- 
lic must have adequate information and competitive prices and have 
the unrestricted right to shop for values at all times and on all goods, 
branded and unbranded, particularly now when we have the greatest 
degree of inflation we have ever had in the history of the country and 
when the dollar buys less than it ever has before. Competition is a 
great economic and social force. To be sure, it is not wholly pain- 
less in operation. But we cannot wisely curb it on the theory that 
lower costs for products and services are necessarily against the public 
interest because some producers and sellers cannot meet them. 
These are some of the contentions not only of economists at the 
Brookings Institution, the Harvard Graduate School of Business, 
Dr. Q. Forrest Walker, economist of R. H. Macy & Co., but they 
are, of course, elementary and fundamental principles of economics 
that are taught everywhere. No one can study the history and de- 
et of fair trade laws, the various State laws imposing cost 
plus restraints on retail price competition, unfair sales acts, and 
number of other restraints on the price making freedom of distribu- 
tors, without being impressed with the dangers which now seriously 
threaten national progress toward lower costs and more efficient 
distribution. If we believe sincerely in free enterprise, 1t becomes 
readily apparent that these restrictive pricing devices are definitely 
not in the public interest. 

They oceur only when higher-cost distributors take a change of 
venue from the market place of open competition to the political 
arena. ‘They are essentially political devices designed to secure the 
votes of a small minority of distributors and manufacturers interested 
in trade restraint on branded goods, at the expense of the entire con- 
suming public. The wideawake competent small merchant and the 
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giant independent superstore such as Schwegmann in New Orleans 
and Doc Webb in St. Petersburg, Fla., does not need price protection. 
And the incompetents in distribution cannot possibly attain economic 
salvation by such means. We should actively promote healthy price 
competition among distributors as well as producers. Restraint of 
price competition has never been in the public interest and has never 
served any useful purpose. It tends to shrink markets, not to broaden 
them, just as the Keogh bill before you and all other bills before you 
other than the Curtis bill are intended to do. The growth of the rack 
jobber or rack operator is merely one of the later examples of the fact 
that ironclad price rigidity can never capture more than part of the 
market. Even if the fair traders succeed only in part, they reap a 
rich harvest at the expense of the public. As a matter of enduring 
national policy we are not interested in restricted markets and re- 
duced production. Pricing policy and the freedom to price competi- 
tively is perhaps one of the most crucial of all future marketing 
problems. In facing this problem it may be well to bear in mind one 
crisp sentence from the majority opinion in the Dr. Miles case: “The 
complainant having sold his product at prices satisfactory to itself, 
the public is entitled to whatever advantages may be derived from 
competition in the subsequent traffic.”’ This is the best answer to 
the brand name manufacturers who attempt to maintain that they 
can give themselves immunity from the Sherman Act by merely 
putting on a cloak on the package, or a brand name. If that is all 
that is necessary to avoid our antitrust laws, there will, of course, be 
an endless multiplication of brands and the manufacturer and mar- 
keter of unbranded merchandise will then want to know why he 
cannot operate in similar fashion. 

I am in favor of the Curtis bill and favor the immediate repeal of 
the Miller-Tydings Act because price maintenance agreements throw 
a monkey wrench into free enterprise, penalizing more efficient 
dealers. We must have competition not only between producers and 
dealers of similar goods but also between retailers of identical brands. 
‘Trade restraint, rigid prices, and margins are functional feather- 
bedding and like all feathe rbedding seriously injurious to competitive 
free enterprise. If we do not repeal the Miller-T'ydings Act and if we 
do approve the bills before you, we shall accomplish “the de facto re- 
peal of all of our antitrust laws. I strongly support the position 

taken before you by the Federal Trade Commission spokesmen and 

by the Anti-Trust Division of the Department of Justice. I believe 
the Anti-Trust Division of the Departament of Justice and the Federal 
Trade Commission have well earned a salute of gratitude from the 
consuming public for having maintained the national policy and 
tradition in favor of competition and opposed to all forms of price 
fixing. 

Recently the national income has been running well in excess of 
$275 billion a year. The volume of all r ‘ail trade is at the rate of 
$150 billion annually. When fair traders attempt to minimize the 
damaging effect of price fixing on consumers, thev deliberately dilute 
the percentage of dollar volume fair-traded items by including many 
commodities that are not price fixed in retail trade. The percentage 
may vary a small amount, but perhaps the best conservative estimate 
of the volume of branded goods fair-traded before Schwegmann was 
approximately 10 percent of the total volume of retail trade, or $15 
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billion. On the basis of a number of disinterested studies—not 
inspired by any trade group oad not self-serving, or purchased special 
pleading—the average increase in prices on branded goods, on price- 

fixed fair-traded items, is not any less than 10 to 12 percent. This means 
that on drugs, appliances, liquor, and all other fair-traded goods, the 
American public prior to the Schwegmann decision paid no less than 
$1,500 million to $1,800 million extra each year. This is the virtual 
equivalent of a 10 to 12 percent Federal sales tax on such items levied 
not for the benefit of the Public Treasury, but the groups of retailers 
and manufacturers who have sponsored most of the bills before you. 
In January and April of 1949 Fortune magazine conducted a survey of 
prices on many items in the District of Columbia and comparable 
prices on such identical items in surrounding fair-trade territory. 

On the basis of this and other surveys Fortune conservatively esti- 
mated that fair trade was costing the American public no less than 
three-quarter billion dollars annually. This study was made about 
3 years ago and needs to be brought down to date. The St. Louis 
Star-Times conducted two surveys on prices in St. Louis where 
we have no fair trade and nearby Illinois that has a fair-trade law. 
Both of these studies will be made available to your committee, 
and while it is true they are flash surveys, they indicate clearly 
that average prices on liquor in Missouri are approximately 16 
percent lower than in nearby Illinois, and that average prices on 
many drug items are no less than 12 percent lower than in Illinois. 
Shortly after the Miller-Tydings Act was passed R. H. Macy «& Co. 
of New York surveyed over 4,000 items sold under conditions of 
fair trade and before fair trade. This was one of the widest surveys 
conducted, and although it may come from an interested source, 
it indicated that the price of cosmetics as a result of fair-trade price- 
fixing had been raised 8.6 percent; drugs, 15.8 percent; liquors, 
11.8 percent; books, 17.6 percent; and miscellaneous items, 16 percent. 
In all the mass markets the survey indicated fair-trade laws have 
raised prices and have placed an added burden on the consuming 
public. The chairman of the department of marketing in the School 
of Business and Public Administration of Temple University, Dr. 

Myron S. Heidingsfield, in a survey and article published in Women’s 
Wear Daily of July 5, 1951, indicated that his study in Philadelphia, 
Pa., showed that most fair-traded items, particularly in appliances, 
were priced 20 percent too high for the average consumer, and that 
a number of devices had been resorted to by consumers, manufac- 
turers, and retailers to get around fair-trade price-fixing restrictions 
in Philadelphia even before Schwegmann. 

It would not be overstating the case to say that the annual over- 
charge to the public as a result of fair trade in 45 States has been 
closer to $2 billion a year than any other estimate that can be nome 
Approximately 200 discount houses in New York City alone the yea 
before the Schwegmann case was decided sold more than $450 million 
in brand-name appliances in violation of the New York Fels-Crawford 
fair trade law. The savings to the public cannot be measured alone 
by the average 15 percent lower price than the fair trade minimum 
for the marketing practices and prices of the competitors of the 
discount houses were obviously conditioned downward by the immense 
volume the discount houses were doing. The public saved no less 
than approximately $75 million a year in lower prices on branded 
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appliances bought in discount houses alone. This gives but a faint 
idea of the immense public benefit resulting from competitive pricing. 
The fair-trade laws are still on the lawbooks of 45 States and remain 
valid in intrastate commerce and also in interstate commerce, but do 
not apply to nonsigners. Such laws would be reactivated in a manner 
extremely harmful te public interest if the nonsigner clause should 
be upheld if enacted into law. This would mean that recalcitrants 
could be ‘‘dragged in by the heels” and their pricing policies policed 
by competitors to destroy competition and harmful to the public. 
I do not believe the United States Supreme Court would declare legal 
the compulsory coercive pricing imposed by the nonsigner clause, 
but would hold such action to be a possible violation of the inherent 
right of any businessman to operate at the lowest possible cost and 
to price his merchandise accordingly. The statistical data of Mr. 
Maurice Mermy, the public relations man for the NARD, given in 
support of the McGuire bill on February 4, 1952, would seem to have 
little, if any, value. His data was designed to show that fair-trade 
does not result in appreciably higher prices to the public. This data 
is anything but convincing because the number of items in the 
various surveys he relies on are not given; nor do we know who con- 
ducted these surveys because for the most part he speaks of disinter- 
ested surveys but does not identify them; nor does he give the size 
of the sample, nor do we know when and in what cities and on what 
items and on what days the surveys were made, or whether the data 
is derived from comparable metropolitan areas. In statistics as in 
economics and in law and in some other fields, as Dean Roscoe Pound 
once pointed out, it is not too difficult to take a train that will get 
you where you want to go. 

As indicated, I find it difficult to believe that the American Fair 
Trade Council and the retail drug group, the NARD, two of the major 
organizations presently spending vast sums to restore fair trade price 
fixing, and to destroy our antitrust laws, are at all dumb or do not 
know what they are after. On the contrary, they are well financed, 
well organized, and understand perfectly what they want * * * 
and I trust that the members of your committee understand equally 
well what they want and whether their bills are truly in the public 
interest. Their activities, according to the AFTC, are solely in the 
public interest and are not propaganda but truly educational work 
designed exclusively to promote the public interest. I sometimes 
wonder how far the art of rationalization and self-deception can go. 
The AFTC states in a letter to all members of October 4, 1950, that 
all financial contributions and membership dues to the Fair Trade 
Council are for purely educational activities. It advises its members 
in the above letter that any money paid to the Fair Trade Council 
is a deductible item and tax exempt. In this letter of October 4, 
1950, the Fair Trade Council also advises and suggests that the 
advertising agencies handling its members’ accounts may be asked 
or mvited to pay a certain percentage of the advertising agencies’ 
15 percent to support the Fair Trade Council. This letter contained 
a sharp attack by the AFTC on the attorney general of Texas and 
the attorney general of Missouri and offered to help its members in 
fighting antitrust prosecutions. The letter of October 4, 1950, from 
which the above is taken must have been forgotten when in a later 
letter to all Fair Trade Council members, dated January 7, 1952, it 
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solicited contributions from its members not for educational purposes, 
but on the basis of the actual “financial interest”’ of all members in 
fair trade. It would appear to be such a comfort when education and 
self-interest can properly go hand in hand; when patriotism and 
increased profit sync chronize so be autifully. To be sure, it may 
sometimes be a bit difficult to draw the line, to know just where 
patriotism ceases, and self-interest begins. However, that is a matter 
that we need not concern ourselves with at this time. 

Under conditions of competition that type of production and 
distribution will tend to survive which performs its function most 
efficiently, wins wide consumer acceptance, and therefore deserves to 
survive. The resistance of established producers and distributors to 
new techniques that may lower costs and give the public better values 
is easy to understand. There were riots and bloodshed in Scotland 
when textile machinery was introduced. ‘Toll roads resisted railroads 
and the rails in turn have resisted lower cost methods of transporta- 
tion. ‘The department stores providing certain marketing advantages 
to the public were denounced as iniquitous institutions encouraging 
the public to buy on credit and thus go into debt. Perhaps there is 
a point there that we ought not to pass over too lightly? Chain store 
merchandising was likewise resisted just as the movement of food 
stores into meats and produce was not welcomed by competitors. 
Retail druggists made many efforts to resist and are still making 
such efforts to resist the movement of drugs, sundries, toiletries and 
similar products through super food stores. 1 trust and believe that 
your committee will weigh with the utmost care not only the requests 
of the NARD and the AFTC but also what I believe to be the excellent 

recommendations of the Federal Trade Commission and the Anti- 
Trust Division. I should think it unnecessary to urge you to look 
beyond those who seek to destroy competition. Those who seek 
special privileges for their groups and instead to keep your eyes 

steadily on the 150 million consumers who are trying to fight inflation, 
buy under conditions of competition, protect their living standard, 
and make their 50-cent dollars go a little further. I trust ‘and believe 
that your recommendations w ‘ill be in the public interest and not 
designed to protect our national policy against horizontal and vertical 
price fixing, and our national faith in the American free competitive 
economy without which it would be very difficult for political de- 
mocracy to survive. 

I shall make available to your committee in a few days a number of 
exhibits from my file on the matters before you, showing the attitude 
of the press and also some data on comparative price studies. The 
following editorial appeared in the St. Louis Post-Dispatch December 
27, 1951: 

Another Fair Trade Scheme—it is an old tactic of pressure groups, faced with 
an unpleasant Supreme Court ruling, to try to get Congress to legalize what the 
Court has already declared illegal. And that is what the American Fair Trade 
Council hopes to do when Congress convenes. The council has drafted a pro- 
= law to permit ‘“fair trade” which, by any other name, means price fixing. 

zast May the Supreme Court ruled that retailers who do not sign fair-trade con- 
tracts with manufacturers do not have to observe the minimum retail prices 
which the manufacturers set for their goods. In short, the retailers could charge 
what their purses and prospects allowed them to. This, of course, applies to 
goods in interstate commerce. The ruling knocked the wind out of a lot of effort 
to fix retail prices. Moreover, the Justice Department later warned it would 
prosecute if it caught manufacturers trying to gang up on small retailers to make 
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them sign the so-called fair-trade contracts. So now the fair trading lobby wants 
to amend the Sherman Act, and there is irony in this. The Sherman Act is 
intended to help protect free competition. The amendment is intended to help 
cripple it. For the measure would make the manufacturers’ retail prices binding 
on all retailers—whether or not they sign contracts, and whether or not the goods 
are even in interstate commerce. Congress will quickly discover that such a bill 
would defeat the intent of the antitrust laws, the Supreme Court decision and 
the Justice Department. It would help those few who fear that economic com- 
petition is dangerous business. 


On February 7, 1952, the Wall Street Journal carried the following 
editorial which put the matter on some of the bills before you in 
rather clear fashion. The editorial reads as follows 


The Fairness of Fair Trade.—As was to be expected, friends of the so-called 
fair-trade laws are working in Congress to rehabilitate them. A Federal statute 
declares that where State-made law enables a manufacturer to bind all retailers 
to a fixed resale price by making a contract with a single retailer, the Federal 
Government will not object. But last year the United States Supreme Court 
ruled that no person can be bound by a contract to which he is not a party. 

Thereupon retailers all over the country reduced their prices on a great variety 
of merchandise. The reductions spread to goods which had not been price-fixed 
through fair-trade contracts and for a time the price cutting assumed the charac- 
teristics of an irrational price warfare. In a few weeks the war burned itself out, 
but without quieting the clamor that the Supreme Court decision had left small 
retail businesses at the mercy of their more affluent and therefore more powerful 
competitor. 

The Court decision coincided with events which would doubtless have lowered 
selling prices in its absence. The buying mania that followed the outbreak of 
war in Korea had had two unsettling results. Consumers in general were more 
than usually well supplied with goods of many sorts while distributors had accum- 
ulated unusually large inventories. The latter had to move their goods against 
rising consumer resistance and price cuts were the only effective motive power. 

Now indignant protest rises against what Chairman Patman of the House 
Small Business Committee calls ‘deceitful and misleading price cutting.” This 
is a reference to the ‘ loss leader,’ the offering of one or a few items at prices near 
or below cost as a means of luring bu-ers into a store. The idea is, of course, 
that once inside thev will buy other goods not similarly marked down. They 
are assumed to be that dumb. 

Paitisans of fair trade franklv say thev are out to overturn the Supreme Court 
decision in practical effect. It is hard to see how they can restore the dangerous 
privilege of manufacturers or wholesalers to control the actions of thousands of 
merchandisers without their consent and even against their will. The Supreme 
Court has said that such a power is be-sond the law and certainly it should be. 
But in their heyday the fair trade laws and the contracts under them did not 
completely freeze prices for the goods involved. There wee then manv indica- 
tions—and complaints, too—that this putative method of protecting smal! 
business was breaking down. Traders who were active in defeating them were 
called chiselers and other hard names, which didn’t bother them much. 

Fair trade practices as heretofore in use are potentially dangerous. They 
invite manufacturers and distributors of competing articles to enter into under- 
standings to maintain prices higher than would otherwise prevail. Carried far 
enough, they would defeat the efforts of lawmakers and administrators to pre- 
vent upreasonable restraints of trade, which are the hallmarks of monopolism. 
A congressional regard for the safet of small busim-ess is proper enough, but the 
stake of all consumers in a free market cannot be ignored. 


Ninety percent of the membership of the St. Louis Chamber of 
Commerce is made up of small businesses. The large retail stores do 
not constitute 2 percent of its membership according to Frank E. 
Lawrence, secretary of the chamber of commerce. However, because 
the chamber strongly opposed the retail druggist’s fair trade bill for 
Missouri, the Missouri retail dr ug group resigned from the St. Louis 
Chamber of Commerce. A two-column story announcing this action 
appeared in the St. Louis Post-Dispatch of September 17, 1951. 
On the next day the Post-Dispaich carried the following editorial: 
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Tuer Druccists WALK Our 


The Retail Druggists’ Association of Greater St. Louis got its ideas pretty 
thoroughly confused in the attack on the St. Louis Chamber of Commerce with 
which it withdrew its membership in that organization. Herman P. Winkelmann, 
executive manager of the druggists’ association, denounced the chamber’s opposi- 
tion to the so-called fair-trade law, a misleading name for a price-fixing device. 
He said the chamber ‘‘is strictly big business and controlled by big business, 
principally the large retail stores.’’ We do not think Mr, Winkelmann can prove 
that there is anything wrong about bigness in business unless the bigness is used to 
destroy competition. The manager of the druggists’ association is, however, all in 
favor of destroying competition, not by bigness, but by price-fixing under the 
guise of “fair trade.’’ The law the association advocates would enable druggists 
and manufacturers to fix prices at which a product could be sold. The chamber 
of commerce deserves commendation for the sensible and courageous attitude it 
has taken toward fair trade legislation. ‘‘Fair trade’ is a device to soak the 
consumer and the chamber believes it is poor business. Do the druggists who are 
members of the Retail Druggists’ Association think they are improving relations 
with their customers by this display of organized effort to deprive their customers 
of competitive prices? 

Remove the coercive pressure of organized retailers and often, not 
all, but many manufacturers lose interest in fair trade price fixing. 
Often these manufacturers have reluctantly yielded to the demand 
to price fix, fair trade fashion their brands, only to find they have 
priced themselves out of a good part of the market, thus necessitating 
the sale of multiple and/or unbranded merchandise, or private retailers’ 
brands, in order to utilize idle plant capacity. Manufacturers have not 
forgotten the Pepsodent experience; nor has the retail drug group 
forgotten it. Manufacturers have been faced with a demand for -a 
maintained resale price and margin. Then the demand takes the 
form of a request for a wider margin; then efforts are made to force 
manufacturers, for example, not to sell “drug’’ items in food stores. 
Until some manufactuers begin to wonder if they or their retail outlets 
control the manufacturers’ ‘marketing policies. Some manufactuers 
of drug items are happy to see more ‘of their products move through 
food stores, directly, by means of rack operators, or otherwise; for in 
this fashion the power of such groups as organized retail druggists to 
force manufactuers to do their bidding, a la Pepsodent fashion, is 
lessened 

Moving with the organized precision of a panzer division, groups 
of interested retail druggists and brand name manufacturers, such as 
the Fair Trade Council ‘of Gary, Ind., have successfully used enormous 
political pressure in first lobbying through Congress, first, the Miller- 
Tyvdings Act, and then, with the same tacties, adequately financed, 
lobbied through the State legislature, 45 fair-trade laws, in all States 
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except Texas, Missouri, Vermont, and the Federal District of 
Columbia. Shortly after the Miller-Tydings Act was passed, these 
groups successfully pushed through 17 State legislatures, fair-trade 
laws. Prof. Malcolm P. McNair, of Harvard, pointed out in the April 
1938 Journal of Marketing that 10 of these State laws enacting fair- 
trade price fixing copied the same stenographic error into their State 
statute. This would seem to give some idea of the organized pressure 
of interested groups for such legislation. 

The constitutional right of citizens to assemble and peaceably 
petition their legislators for redress of grievances is so fundamental 
and important that there is no abuse too great to bear rather than to 
infringe upon that right. However, in some proper way, Members 
of Congress and of State legislative bodies, must find means to protect 
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themselves from such political pressure and coercion, so that they 
may legislate fearlessly in the public interest, without threats of politi- 
cal reprisal of interested lobbies. I should suggest frequent and very 
detailed financial reports of all regular professional lobbyists as a 
start in the right direction. We must not confuse these organized and 
heavily financed pressure campaigns of interested manufacturers and 
retailers with the public interest. 

In av Ohio Court of Appeals case, Serer v. Cigarette Service Company, 
74 NE (2d) 853 decided toward the end of 1947 it was held that in this 
case the Ohio unfair “cigarette sales act, prohibiting a wholesaler from 
selling cigarettes at less than cost to wholesaler’’ with intent to injure 
competition, was declared unconstitutional. It was held that the act 
divested a cash-and-carry wholesaler of property rights, of advantages 
inherent in the cash and carry method of doing business. I do not 
know what may have happened in this case if it was appealed; nor do I 
know if there was any attempt to meet the objections by legislation, 
of the court decision in this case. It does serve, however, to indicate 
that courts are aware of the inherent property right that an individual 
may have in doing business with a lower operating cost factor, and the 
inherent property r right to price accordingly; and that efforts by legis- 
lation or otherwise to deprive an individual of such right, may be an 
unconstitutional deprivation of property eran, due process of law. 
The above may be of interest relative to H. R. 6367, introduced by 
Mr. Keogh, as an amendment to the Sherman ict of 1890. There is 
no misunde rstanding the intent and purpose of this bill. It is aimed 
directly at reversing by legislation the Sunbeam-Wentling case that 
arose in Palmyra, Pa. 

Briefly, We tling is no Sears or Montgomery Ward. These giant 
mail-order houses have their own private brands, such as All State, 
Cross Country, Kenmore, Silvertone, and others. Wentling appears to 
be essentially a discount-house operator doing business in name-brand 
merchandise, mail-order fashion. He sold Sunbeam Shavemasters at 
$17.25 when the fixed fair-trade minimum price in fair-trade territory 
was $23.50, a saving to anyone who would order from Wentling by mail, 
of $6.25. In the lower United States district court those interested in 
fair trade won a comp ile ‘te victory but on appeal a three man United 
Siates Court of Appeals sitting in Philadeiphia unenimously reversed 
the lower court. It was held that We ntling would have to respect the 
Pennsylvania fair-trade minimum in intrastate trade, but could sell in 
interstate commerce for any price that he wished. Thea, of course- 
Schwegmann came along May 21, 1951, to give Wentling added free- 
dom to price competitively in interstate commerce, since he was a 

‘nons.gner’”’ and could not be “dragged in by the heels’’ to price as 
fair trade rs wanted him to. Now the Keogh bill, H. R. 6367, obliges a 
mail-order dealer, such as Wentling, to respect fair-trade mmimum 
prices on branded goods and prevents any mail-order house from selling 
in interstate commerce below any fair-traded minimum price, even 


though he is not party to such contract. This would permit Wentiimng 
to do business in Palmyra, Pa., but effectively destroys all of his inter- 
state, mail-order business. This does not regulate interstate com- 


merce; it clearly destroys it. Why would arvone in his right mind sit 
down and take the time and effort necessary to order by mail a branded 
product, even if Wentling absorbed shipping charges, when with no 
effort at all a buyer can get immediate delivery by going to any retail 
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outlet and buy the branded product at the same price, have the oppor- 
tunity to examine the product and take it home at once? The full 
import of the Keogh bill would seem to be rather shocking. 

In a release from the American Fair Trade Council temporary head- 
quarters, suite 773, Mayflower Hotel, Washington, D. C., the AFTC 
proudly states that the ‘council has participated in the long series of 
discussions and studies which have brought about this draft regarded 
by the council as legislatively leakproof and ec onimically sound.’ 
The above AFTC bulletin goes on to say the Keogh bill “has as its 
primary intent and certain effect, among other objec tives in which 
consumers have a vital interest or “stake,” the restriction, in the 
public interest, of the growth of retail monopoly, than which there is 
no form of monopoly more oppressive and to the public in general. 
“In fact, H. R. 6367,” continued Mr. Anderson (head of the AFTC) 
“may quite properly go dowm in history as the Keogh antimonopoly 
law.’’ This seems to be taking in quite a lot of territory. 1 find it 
difficult to believe that this bill is quite equal to the discovery of the 
principle of the wheel or the discovery of fire, or the invention of 
printing. Perhaps the lady doth protest a bit too much. It should 
be noted that the AFTC (as above quoted in its release of February 3, 
1952) now speaks not only as the trade group speaking for 5,000 
brand-name manufacturers, one of the most effective and aggresive 
trade groups promoting fair-trade price fixing and attempting to 
destroy all antitrust laws, but now also is the advocate of wage 
earners, consumers, and the public interest. This assumption that 
what brand-name manufacturers and retailers want in the way of 
private control and pricing policies is automatically in the interest of 
the public is a fallacy that the advocates of fair trade almost invariably 
fall into. 

I do not believe that Congress after careful reflection will ever pass 
this bill frankly and clearly intended to destroy competitive pricing of 
branded goods in interstate commerce. If Congress should ever do 
so, I do not believe that any President, of whatever political party, 
would ever sign such a bill, if the device of a rider to a bill the President 
cannot veto, is not used; nor do I believe the United States Supreme 
Court would sustain it. 

Mr. John Anderson, of the AFTC, in the above release of a little 
over a month ago, calls the Keogh bill legislatively leakproof and eco- 
nomically sound. If it is ever enacted into law, I should prefer to 
await the judgment of the Supreme Court relative to its constitution- 
ality; just as | should prefer to await the judgment of disinterested 
professional economists as to its economic soundness. My own view 
is that it is neither sound law nor economics. Indeed it seems rather 
shocking. I should like a detailed explanation as to how you fight 
monopoly by preventing a low cost mail-order house from selling a 
branded appliance for several dollars below the fixed higher price of 
a higher cost distributor, in interstate commerce. From the stand- 
point of the public interest and consumers, the Keogh bill is easily one 
of the worst introduced at this session of Congress, though it does have 
some keen competition for that honor; chie fly from the bills presently 
before you to validate the nonsigner clause. I should venture to 
suggest that if H. R. 6367 is enac ted by Congress, the United States 
Supre me Court, at the first opportunity, would declare the law invalid, 
on the ground that it does not regulate but destroys the free flow of 
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commerce between the States and also that it deprives an individual of 
property without due process of law, in that it prevents a mail order 
ope rator from enjoying his inherent right to do business on a lower 
cost basis and price accordingly. 

The bills before you to reverse Schwegmann and validate the non- 
signer clause are far worse than the NRA ever was. It was a fatal 
weakness of the NRA that it illegally delegated legislative authority 
relative to pricing policies and other practices to NRA code authori- 
ties. It was declared unconstitutional by a unanimous decision of the 
Supreme Court. The Court also held the retailing of chickens in 
New York was not interstate commerce. <A basic weakness of the 
NRA was the belief that the industry that is to be regulated shall 
be the regulator. However, other groups were represented in the 
NRA. It had the appearance of a public body although practically 
all NRA code authorities were dominated by trade groups. Many 
economists asserted that 90 percent of the enthusiasm of trade groups 
for the NRA was primarily motivated by a desire to engage in prac- 
tices involving collusive restraint of trade and price-fixing practices 
that were and are illegal under our antitrust laws. 

It may be of interest to point out that the St. Louis consumer group, 
organized under the NRA successfully fought retail coal price fixing 
of Retail Solid Fuel NRA Code Authority No. 32 in St. Louis, and 
that the successful fight of the St. Louis consumer group to destroy 
coal price fixing in our market led directly to the resignation of the 
National Coal Code Authority as well as the local code authority. 
This consumer organization of which I was a charter member, with 
Bishop Scarlett and Father W. F. Mullally and a number of others, 
appointed by Prof. Paul Douglas, then with the NRA Consumers 
Council, functioned as a local body since 1934. In the past 18 years 
it has also fought high fixed retail milk prices, and on many occasions 
has defended the excellent Missouri antitrust laws whenever attacked 
by those who tried to introduce fair trade price fixing into Missouri. 
The St. Louis consumer group has grown over the years and has many 
allied and affiliated civic bodies. Its constituent members represent 
organizations with a total membership of over 145,000 in the St. 
Louis metropolitan area. I have served as its marketing consultant 
for many years. I have declined nomination to national consumer 
organizations as I do not have the time to serve on such bodies. Our 
local group of St. Louis consumers has no world shaking program, it 
has never advised the State Department on how to run its business; 
it is not interested in Spain, and wouldn’t know how to start to make 
the world over. However, its members and its executive committee 
does understand the Missouri antitrust laws, the Federal antitrust 
laws and what all price fixers are up to. We have been interested 
exclusively in adequate consumer information about quality of prod- 
ucts, and also very much interested in preserving free competitive 
prices against all efforts of trade restrainers. It is not too difficult to 
identify such groups, for sooner or later they suggest modifying our 
State antitrust laws; just as the bills presently before you fail utterly 
to achieve their true purpose, unless you agree to amend or destroy 
the Sherman Act and our other antitrust laws. 

I should hesitate to trust the wisest and most benevolent bureau- 
crat with the compulsory pricing powers and the policing of competi- 
tors prices. Much less would I trust such compulsory pricing powers 
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to private interested, unregulated trade groups, without any public 
authority to check abuses. Even public regulatory bodies do not 
always succeed in safeguarding adequately public interest. What 
justifies the assumption that the unregulated, vast pricing powers 
that go much further than the NRA ever permitted, may not be 
abused. I think such fair trade price fixing powers, eliminating com- 
petitive pricing on many branded items by legalizing vertical price 
control and making nonsigners conform, and not compete, would 
inevitably and unquestionably be abused. Either we want compe- 
tition or we do not. If we are to legislate in the public interest then 
the bills before you to validate the nonsigner clause must be defeated, 
and the Curtis bill, to repeal the Miller-Tydings Act should be en- 
acted into law. 

Adam Smith was a professor of philosophy and a famous Scot. 
His great book on the Wealth of Nations is one of the classics of all 
time. Adam Smith is the father of political economy. You may be 
interested in one of his widely used quotations. This in no way 
disparages many excellent activities of trade groups. It is very 
pertinent, however, relative to resale price maintenance activities. 

Adam Smith in his Wealth of Nations said: 

People of the same trade seldom meet together, even for merriment and diver- 
sion, but the conversation ends in a conspiracy against the public, or in some con- 
trivance to raise prices. * * * Though the law cannot hinder people of the 
same trade from sometime assembling together, it ought to do nothing to facilitate 
such assemblies, much less to render them necessary. 

The late Prof. Frank Fetter, of Princeton University, often said: 


Whenever you hear any trade group advocate fair trade, it is time for all hands 
to be on deck for the Republic is in danger. 


In a 600-page study for the Twentieth Century Fund, Dr. George 
W. Stocking, of Vanderbilt University, and Professor Watkins, have 
this to say ‘Telative to retail maintenance. The following quotation 
appears on page 330 of this book published in 1951, on monopoly 
and free enterprise: 


Originally price maintenance was designed to prevent price-cutting dealers 
from exploiting the brand good will of manufacturers at the manufacturers’ 
expense; currently it is used to prevent price-cutting dealers from upsetting the 
rigged market for price-maintaired goods to the detriment of organized retailers 
with a vested interest in noncompetitive distribution. From the standpoint of 
the public interest in revitalizing competitive forces, resale price maintenance 
is objectionable whatever group sponsors it. It deprives low-cost distributors 
of the competitive advantage of superior efficiency, and thereby deprives con- 
sumers of their full s share of the benefits from improved business organization 
and less costly merchandising methods. In many manufacturing industries it 
restricts opportunities for the launching of new enterprises, or the expansion of 
old ones, by fostering trivial differentiation of products, irrational ahiole of goods 
by consumers, and uneconomic allocation of resources 


Those interested in resale price maintenance often refer to the 
pricing practices of motorcar manufacturers as justification for fair 
trade. It is evident, however, that rigid retail prices are impossible 
to enforce wherever there is a significant trade-in problem. In 
motors, in a sellers or buyers market the evaluation of the used car, 
the purchase of accessories and frequently outright premiums or 
discounts provide the necessary leverage for competitive prices and 
consumer shopping for values. 
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In the food trade, relatively few food products have been placed 
under minimum resale price contracts. This is due to the preva- 
lence of giant super food stores, of which there are over 15,000, the 
prominent place of retailers’ private brands and the fact that not for 
long can any food get too far out of line competitively for which there 
is a fairly acceptable substitute. 

Fair trade is a contradiction in a free-enterprise society. If manu- 
facturers are to tell retailers the minimum prices at which to sell 
products, what incentive is there for more efficient distribution? For 
more efficient retailing? In no case was a fair-trade law ever enacted 
as the result of a request of any disinterested civic group. These 
laws did not come as the Sherman Act did, as a result of widespread 
public demand for the preservation and protection of the public 
against collusive pricing, horizontal and_ vertical. Resale price 
fixing, particularly during the present high inflationary period, is 
extremely harmful to living standards, and invariably results in 
sharply higher fixed prices on many branded items, drug, appliances, 
liquor, and any number of other branded goods. Had it not been for 
the press in Missouri, the St. Louis Chamber of Commerce, farm 
groups and various civic groups, those interested in enacting a fair 
trade law in Missouri would likely have succeeded in our State, as 
they did in 45 others. Certainly the organized groups sponsoring 
fair-trade laws tried often enough and hard enough, and I expect 
they may try again. For they may suffer any number of defeats, 
but need succeed only once. As one put it, during a period of high 
prices and low purchasing power of the dollar, it is rather difficult 
to force many families with Third Avenue ineomes to pay Fifth 
Avenue prices. People do not regard themselves as lawbreakers 
merely because they are obliged to shop for the better values and better 
buys. There is no mystery that surrounds the.rise of 200 discount 
houses in New York City that did an annual volume in branded 
appliances of over $450,000,000. The wonder is they did not arise 
sooner and grow faster. Neither should we be surprised at the sharp 
increase in the number of rack jobbers, moving drug items through 
super food stores; just as drug stores took tobacco business from 
tobacco stores and candy trade from confectionery stores. If the 
public likes one stop, self-service shopping, day and night, for food, 
drug, meat, bakery, and other items, that is the way it most certainly 
will be. Lower cost dealers and manufacturers, and rational buyers 
will find a method of circumventing artificial road blocks to compe- 
tition. 

The CrarrMan. Do you have any additional remarks? 

Mr. Kiamon. I want to thank the committee for permitting me to 
appear in oppposition to this price-fixing bill. In my judgment, 
Senator, it is the worst bill introduced in the Congress in the last 25 
years, although there is some keen competition for that high honor. 

May I say that Seagram hauled the previous witness, Mr. Schweg- 
mann, into the Supreme Court. As Mr. Justice Douglas said, Sea- 
gram dragged the recalcitrant man into the Supreme Court, dragged 
him by the heels, to force him to charge more than he wanted to charge. 
The Supreme Court knocked out the nonsigner clause. It said you 
cannot force the man, once you pass title to the property, to charge 
higher prices if he has not signed the contract. 
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Now Seagram employs the very able and distinguished Senator 
sae ee ao ; 
lydings, which it has every right to do, to ask the Senate and House 
of Congress, by legislation, to reverse the restoration of competitive 
pric ‘ing such as we now have. 

This bill, Senator, if enacted into law, would cost the American 
consumer between 2 and 2% billion dollars every vear. It will reach 
into the pockets of every man, woman and child who buys a trade- 
marked article. This bill is the worst form of price fixing. This bill 
is a bill to enact the unenforceable and impossible. It is a bill to repeal 
the law of supply and demand. The year before the Schwegmann 
case 200 discount houses sold $500 million worth of appliances in 
New York City alone, because shoppers shopped for values, and the 
lower cost manufacturers, dealers and consumers will, as they always 
have, find wavs to circumvent price fixing and road blocks to com- 
petition. 

Let us take a look at the attitude briefly, Senator, of the press. 
The Denver Post, the New York Times, New York Herald Tribune, 
Senator Kem’s Kansas City Star, the St. Louis Post-Dispatch, Globe 
Democrat, Fortune, Time, the press of the country is pretty generally 
opposed to price fixing. 

This bill would destroy, not modify or amend but it would destroy 
the Sherman Act and all our antitrust laws. We cannot get around 
it. We either want price fixing or we want price freedom. We are 
either going to have a free competitive economy or we will have this 
impossible form of rigid, rigged prices. This bill would introduce a 
rigged market and rigged pricing on all branded merchandise. 

The best answer, Senator, to Senator T ydings was made by Chief 
Justice Hughes in the Dr. Miles case; and that Dr. Miles case is a 
perfect answer incidentally, to the real-estate illustration of Senator 
Tydings, which is utterly worthless. Chief Justice Hughes in the 
Dr. Miles case said once the owner of property has passed title to it, 
the public is entitled to all the benefit of any subsequent traffic and 
competition in that article. 

Fortune magazine in the month of March 1952 said that 22 fair- 
trade lawyers guided the hand of Congressman McGuire when he 
drew the bill that is now before you. 

I want to offer as an exhibit, Senator, the Journal of the National 
Association of Retail Druggists for May 19, 1952 in which they are 
now engaged in an arm-twisting pressure campaign to coerce the 
Members of the United States Senate into destroying the antitrust 
laws. There is an article on page 762 which lists the names of the 
members of your committee and it says in effect, “Go to work on 
the Senate the way you did on the House.”’ 

I am told in 1 day Speaker Rayburn got 2,000 wires. That is 
government by coercion and government by Western Union, and the 
Senate and the House have a right to protect themselves against this 
sort of hellish intimidation. | beg you to look beyond the highly paid 
lobbyists and look at the 160 million consumers. Once the Senate of 
the United States understands fully that this broad price-fixing bill 
will destroy the antitrust laws I don’t believe the Senate will ever 
pass it. 

I offer also as an exhibit the National Association of Retail Drug- 
gists Journal of March 3, 1952, in which they have the Members of 
the House committee listed. 
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You will see tons of mail from interested parties, not from consum- 
ers, not from farmers, not from professors of economics, but from 
people who want to destroy the antitrust laws and give us price fixing. 

Senator, I think you had six excellent questions in your opening 
statement. When I left St. Louis I heard on the radio that you said 
in your stitement that this is the most controversial bill that you 
have had for 25 vears. 

How did we get along for 150 vears before we had fair trade? Fair 
trade is just 20 vears old and every year it has meant a sales tax of 
10 or 12 percent not for the benefit of the Public Treasury but for 
the benefit of the private brand-name manufacturers. They want to 
attach to the brand name the same sanctity as to a patent. In a 
patent you give a man 17 years in which to exploit his patent, but if 
you pass this bill there will be an endless multiplication of brand names. 
All you have to do to take yourself out of the Sherman Act and the 
antitrust laws is to put on another cloak and another brand. I prefer 
Chief Justice Hughes in the Dr. Miles case when he said once the 
owner has sold the product the public is entitled to all the benefit 
from subsequent traffic in that product. 

About this bill that Senator Tydings referred to, the home-town 
bill, the price-fixing fair traders have the most amazing facility in 
giving attractive names to vicious, unecomic bills. The home-town 
bill is designed to destroy interstate commerce in branded —- 
dise. Why would you, Senator, and I, in Maryland, New York, 
St. Louis, Mo., write to Wentling in Palmyra for a Sunbeam Shave- 
master for $24, why would we sit down and write him a letter asking 
for a Sunbeam Shavemaster for $23.50 if you can walk right down- 
stairs and get it in your own town at the same price? The home- 
town bill is not intended to regulate, it is intended to destroy inter- 
state commerce in branded merchandise. The home-town bill is 
the creature of the American Fair Trade Council’s John Anderson, 
supposedly representing 5,000 brand-name manufacturers. The 
McGuire bill is the creature of the National Association of Retail 
Druggists, one of the most powerful lobbies. You will notice in their 
journal, which | offered in the record, they urge hardware dealers and 
other appliance dealers to “please flood your Senators with mail so 
this won’t look like a retail druggists’ show.”’ 

They have put a 50-percent mark-up on insulin in fair-trade terri- 
tories and a 20-percent mark-up on insulin here in the District of 

Columbia. Do you know what they are doing, Mr. Chairman, they 
are diverting business from drug stores to grocery stores, and now the 
Giant Supermarkets are handling drugs like they never handled drugs 
bef “ore, 

[ want to answer these questions directly and very briefly, Senator, 
because I think your questions are good. Here are the questions you 
want answers to, and I think you are entitled to them. 

Question No. 1: Does price fixing at the resale level in States having 
fair-trade laws promote or destroy competition? 

Of course it destroys competition. It is the very antithesis to the 
antitrust laws. 

Question No. 2. Will the interest and the very existence of small 
retailers in fair-trade States be secured and protected from the unfair 
competition of the large chain stores by the passage of this legislation? 
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Senator, the people who want this bill have done extremely well in 
the past 20 years even without fair trade. If they haven’t, their 
destiny lies in some other direction. Dun and Bradstreet figures show 
that there is no evidence proving or even indicating that there is a 
greater mortality of business in Texas, the District of Columbia, 
Missouri or V ermont, where they do not have fair trade. If the Senate 
passes this bill a man may no longer shop around where he can buy a 
deepfreeze for $100 less, nor will he be able to shop as actively for 
many drug items, and the result will be to impose a tax upon tbe 
consumer which is just like the sales tax. 

Congress would not think of passing a sales tax of 10 percent on the 
consumer, yet that is what the McGuire bill is, and it will cost the 
consumer betwee n 2 and 2% billion dollars a year. 

The consumer is entitled to adequate information, to competitive 
pricing and the widest choice possible without any price-fixing law. 

Your next question: Would this bill reverse the action of Congress 
in creating OPS by enabling the States to set a minimum instead of a 
Federal! ceiling price on brand names or trade-mark products for resale? 

That is a very good question. The OPS imposes ceilings and not 
floors and this bill is a floor and not a ceiling. It is the reverse of OPS. 
When we have the greatest inflation that we have ever had in the his- 
tory of the country, Senator, when the dollar buys less than it ever 
bought before, this is the worst time possible to consider legislation 
which will adversely affect the living standard of every man, woman 
and child in the country, and affect it very adversely. 

Your next question, what are the advantages or disadvantages 
of the loss leaders and how would it affect the sale of trade-mark or 
brand-name articles? 

Congressman Celler introduced a bill to outlaw below-invoice 
selling. Senator Tydings referred to the loss leader, and you have a 
statement from Mr. Mermy of the National Association of Retail 
Druggists wherein they say, ‘‘We want the McGuire bill or nothing.” 
If they are honest and sincere and wanted to eliminate the loss leader 
and not sky-high price fixing, they would have taken Congressman 
Celler’s bill, which would prevent below-invoice selling. 

They talk about spectacular price wars, but, Senator, if you look 
from one end of the country to the other you will see that there is not 
a single price war of any consequence in any major city at the present 
time. 

Your next question, Senator, how much money, if any, will this 
legislation cost the unorganized consumer and how much additional 
money, if any, will it put into the treasury of manufacturers, whole- 
salers, or retailers? 

In my opinion, it will cost the consuming public no less than from 
2 to 2% billion dollars every year. This is not as in the case of a patent 
which ends after 17 years; this is price fixing without end. This bill 
repeals your law of supply and demand. It transfers the economic 
law of supply and demand to the arena of pressure politics, and, 
Senator, the question will not finally be settled here. In legislation 
like this is ever passed it will again go to the Supreme Court, and you 
will not have to wait from 1937 to 1951. Its legality will be tested 
at once. I think this legislation is unconstitutional because it de- 
prives the lower cost operator from pricing accordingly and pricing 
on a lower price basis to consumers. It prevents a man from doing 
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an immense volume of business, just like Schwegmann, and giving the 
consumer a break and forcing him to have an immense mark-up on the 
smaller volume. It transfers the fight from the economic arena to the 
political arena of pressure politics. 

The Supreme Court may well say if the so-called home-town 
amendment to this bill is passed that that is not a bill to regulate and 
control the flow of commerce between the States, it is a bill to destroy 
interstate commerce, and in my own humble opinion the Supreme 
Court will again declare it unconstitutional if these pressure lobbies 
ever succeed. 

There are farmer groups against this, there are labor groups, the 
CIO, and others, against this. There are no less than 40 professors 
from Yale, the Harvard Business School, M. I. T., lowa, Chicago, the 
University of California, Illinois, Northwestern, and many others 
who are against this bill. I have repeatedly asked these people, 
“There are thousands of men in economics and marketing. Get me 
as many as five or six economists or marketing men of national repute 
who favor this price-fixing bill.’”” They never produced any. 

If there is competition among manufacturers and wholesalers why 
not on the retail level? Why do we permit these people to attack free 
enterprise and practice monopoly price fixing? 

We either have to have freedom of pricing or we have the sort of 
thing that they want, which is price fixing. Now the home town bill, 
the Keogh bill and the McGuire bill, as I said, are two of the worst 
bills I have ever seen. The great Champ Clark was the author of 
the Missouri antitrust laws and the Congress of the United States 
enacted laws against price fixing and brought and permitted compe- 
tition into intra and interstate trade. And I trust, hope and believe 
the United States Senate will legislate on the same high level as did 
the papery wr who gave us our antitrust laws. 

If a cash-and-carry store has low operating costs should not the 
publis Me permitted to benefit by lower prices from such lower cost of 
doing business? Why should all be required to sell the so-called 
fair-traded item at the same retail price regardless of quality? There 
are differences in costs. There are differences in costs of agriculture, 
there are differences in costs of manufacturing, in costs of wholesaling 
and retailing. I do not expect the businessman to pass all lower costs 
and savings onto the consumer, but I would like to allow him to 
determine his own pricing policies; not have his competitors police 
his pricing policies. 

It is incredible, Senator, that people come here and ask you to pass 
legislation to allow higher cost competitors to control the price to 
dealers, or to consumers, or the price of the lower cost competitors. 
It is pricing by compulsion and the opposite of price freedom. 

If competition among producers, among manufacturers, among 
wholesalers is good for the public, why should competition among 
retail sellers of that item be denied? 

Another question has any pressure group ever campaigned anywhere 
for price-fixing privileges, for private price-fixing privileges in order 
to lower prices to the public? This is not the NRA, when you had a 
Government body. Has any pressure group ever campaigned for 
price-fixing privileges except when they want these price-fixing 
privileges to make prices higher to the public than they are under free 
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competition? Whenever you remove the artificial prop, the rigged 
prices find their competitive level. 

Now Senator Tydings said he does not want horizontal price fixing, 
he does not want retailers to get together and say, “‘Bovs, what do we 
get from the consumer for this product?” The Federal Trade Com- 
mission told you, the Antitrust people of the Department of Justice 
told you that vertical price coatrol inevitably leads to horizontal 
price control. 

Recently in the State of Ohio the two largest soap manufacturers 
were checked by Time and Fortune magazines and they found the 
two largest soap manufacturers had identical prices on all levels, in- 
cluding the retail level. I think, Senator, that the Antitrust Division 
of the Department of Justice and the Federal Trade Commission, and 
the professional people who are supposed to advise them, deserve a 
salute of gratitude from the entire country for opposing the McGuire 
price-fixing bill before you. I beg you to read their statements and 
consider them carefully. They are not the statements of 5,000 
branded-products manufacturers or members of the American Fair 
‘Trade Council, they are not the statements of the National Associa- 
tion of Retail Druggists. Why do the retail druggists have perma- 
nent NARD lobbyists representatives in the Press Building? Are 
they for the benefit of the consumer? Are they for the benefit of 
competition, or are they here for the purpose of destroying the Sher- 
man Act? They are here for only one purpose and that is to destroy 
competitive pricing that the Supreme Court of the United States re- 
stored in the Schwegmann and the Wentling cases. 

The Cuarrman. I would like to ask this question. John Anderson 
and many other witnesses who are proponents of this bill stated un- 
equivocally that before price fixing can be done on brand-named goods, 
goods of the same product must be for sale, must be in open competi- 
tion. Now is that true or is it not true? 

Mr. Kiamon. No, it is not true, Senator, and for this reason: Their 
extensive advertising creates a demand, let us sav, for fountain pens, 
then you have a type of monopoly because of the very wide adver- 
tising, which takes it out of competition with other branded articles 

Senator O’Conor. That is not the Senator’s question. 

The CrarmmMan. That is just evading the question. The question 
is, if you are a purchaser and you go to the store to buy, that you go 
to the place where you purchase the goods and you can have your 
choice of a nontrade brand or a trade brand. 

Mr. Kiamon. Yes. 

The CHarrMan. These witnesses have stated over and over that 
this legislation is along the lines of the legislation in all of the States, 
and they said all of the States had that provision in their laws. There 
are goods of the same—they do not say quality, but the same type 
and kind that are nontraded before this legislation is effective, before 
the brand-name goods can be sold at a stipulated or minimum price. 

Mr. Kiamon. Tam sorry, I did not understand the question before. 
That, Senator, is not true, for this reason: There are only, for example, 
three manufac turers of insulin in the country, and in Maryland and 
Virginia you pay a lot more than you will in the District of Columbia. 
The identical price is put on by all three manufacturers. The same 
is true in Ohio in the case of soap. Here is the way it would work, 
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Senator: There may be four or five manufacturers of appliances and 
one of them will say, ‘‘I am not the one that will fix the price, but you 
see the other four; you get them to go up and we will all go up.’ 

Now, as the Federal Trade Commission said, vertical price control 
on one brand or item leads to a tacit understanding and a similtaneous 
vertical price raising which is essentially horizontal price control. 
There are some cases in which that might be true. In the cases 
where you haven’t the choice I am sure it would cost the consumer 
no less than between $1,800,000 and $2,500,000,000 a year. Fortune 
magazine in 1949 conducted a survey right here in the District of 
Columbia and the surrounding area and Fortune said it cost the 
American consumer between $750 million and $1 billion a year. 

Incidentally, that Fortune article called the price-fixing bill by name. 
It called it bad law, bad economics, and bad politics. See Fortune for 
January and April 1949 and Fortune, March of 1952 

I might also tell you, Senator, for the record, that many brand-name 
manufacturers who advertise in Time and Life and Fortune did a 
tremendous amount of backstage arm-twisting to try to kill all of the 

articles above referred to. They boycotted newspapers, they did 
everything in the world to suppress free discussion of this issue, and I 
tell you I would rather you introduced a bill to repeal the Sherman 
Act, the Clayton Act, and the antitrust laws than to destroy them and 
emasculate them in this fashion. When you have a buyers’ market 
this bill will be impossible to enforce. 

Congressman Rogers 1 in the House asked me, ‘‘Don’t we have the 
same prices on cars?” You need not buy cars at the same price. 
The trade-in allowanc ‘es, the accessories, and the outright discounts, 

in buyers’ markets, make it impossible to maintain prices on cars; 
and it is impossible to maintain fair trade in appliances whenever 
supply exceeds demand. 

What the “home town” bill tries to do is to destroy interstate com- 
merce in branded merchandise, on the part of people like Wentling. 

I can’t see if competition is good among manufacturers and whole- 
salers why it can’t be good among retailers. It never was true that 
all retailers have the same operating costs. You might as well ask 
the automats in New York City to charge Hofel Waldorf Rainbow 
Room prices. The people in this country like to shop for values, and 
will do so regardless of all efforts of the price fixers urging the McGuire 
bill. 

The CuarrMan. Are you an attorney? 

Mr. Kiamon. Yes, I] am. I am a member of the Missouri Bar, 
Senator, a graduate of Washington University and Yale Law School. 
I have an LL. B. from Washington University and an M. A., J. D., 
and Ph. D. from Yale University. I have taught marketing for 25 
years. I have taught marketing at Washington University for the 
past 23 years. I have been an instructor in the Harvard Graduate 
School of Business Administration. I have taught economics at the 
College of William and Mary, Carnegie Tech and Pitt. 

The CHarrMAN. You have set that all out in your statement? 

Mr. Kiamon. Yes, on the first page. 

Before enacting legislation of this sort you are entitled to the best 
information from disinterested sources. I suggest vou take a poll of 
200 of the leading universities and find out what professional econo- 
mists and lawyers teaching in law schools think of this bill. 
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I will offer a few exhibits here of the namesfof professors at the 
University of Chicago Law School and Yale Law School, 40 professors 
who signed statements opposing this bill. 

Senator O’Conor. I wonder if you would give us some further 
enlightenment on this point, on the contention by the proponents that 
with 45 States of the Union having enacted fair trade legislation, that 
there is available to anyone, or to any group, or to the citizenry in 
general the opportunity to repeal these enactments if it is so desired, 
and if this were done it would, in effect, be a nullification of the action 
by the selected representatives of the 45 States. 

Mr. Kiamon. That is a very good question. The suggestion is 
made, Senator O’Conor, on the theor v that in 45 States if they enacted 
this law it must be a very good law, but if you go back and investigate 
vou will find it was enacted by the same tactics used in Washington, 
D. C. What they are here for is to ask Congress to abdicate its 
control of interstate commerce. These laws have never been repealed 
once enacted because of the terrific pressure from organized appliance 
dealers, hardware dealers, liquor, drug, fountain pen dealers, and 
other manufacturers. The Supreme Court said, Senator, in the 
Miller-Tvdings Act that although it permitted voluntary agreements 
it did not enact a compulsive, coercive measure, where you can drag 
me in by the heels, and force me to practice price fixing in this fashion. 

The fair trade laws in the 45 States are still on the law books. 
This would reactivate them by bringing people in by their heels. ‘This 
has no other purpose than to reverse the decisions in the Schw egmann 
and Wentling cases. 

Senator O’Conor. Would the converse of that be true, that if some 
such legislation is not enacted at the Federal level it would, in some 
sense, curtail the operation at the State level? 

Mr. Kiamon. Not on a voluntary basis. The Miller-Tydings Act 
was passed in 1937. We haven’t had a real buyers’ market, we haven't 
had any real depression since 1937. ° We have had some very bad 
times in one or two periods. If these people have not been able to 
make money since the Schwegmann decision, even without fair trade, 
then their destiny lies in some other direction. 

Adam Smith, who wrote the Wealth of Nations, said in his 
classic book: 

People of the same trade seldom meet together, even for merriment and diver- 
sion, but the conversation ends in a conspiracy against the public, or in some 
contrivance to raise prices. Though the law cannot hinder people of the same 
trade from sometime assembling together, it ought to do nothing to facilitate such 
asseinblies, much less to render them necessary. 


The late Prof. Frank Fetter of Princeton University often said: 


Whenever you hear any trade group advocate fair trade, it is time for all hands 
to be on deck for the Republic is in danger. 

Congressman Rogers in the House asked me, ‘“‘You don’t like 
Government interference in business. I believe the Sherman Act, 
the Robinson-Patman Act and the Clayton Act come in this field.” 

I said, ‘‘ Yes, Congressman Rogers, all our antitrust laws, however, 
are pro competition but all of these bills, McGuire bill are against free 
competition and are pro price fixing.” 

After this bill is enacted, as it was enacted in 45 States, I have 
serious doubts whether the United States Supreme Court will not say 
that it impairs the constitutional right of the little fellow, or the 
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large fellow, whether it does not deprive them of property rights and of 
the right to due process. Furthermore, even if the Supreme Court 
of the United States would uphold legislation of this sort, Senator, I 
truly believe it is unenforceable. In the case of General Electric in 
New York City where injunctions against Macy and others were 
had, the discount houses were cutting prices and were selling 
appliances, and yet they paid a small fine and went on selling appli- 
ances. 

We got along very well for 150 years without this price fixing. We 
have got wonderful antitrust laws in Missouri, and on the Federal 
law books; and these people will be down there again to try to repeal 
them. If I can afford the time I will go down to our State Capitol, 
too, for one purpose, I will say, ‘‘Please don’t impair the antitrust 
laws that Champ Clark had enacted. We want a free economy.” 

We have to quit kidding ourselves. Either we are going to have 
price fixing or price freedom, and I think a free economy is much 
healthier. That is what has made this country great. It differentiates 
this country from the totalitarian countries. What has held Britain 
down and Germany down is the cartelization of industry and the 
rigging of prices. 

If you are going to bring about a rigging of prices in branded 
merchandise let us have price rigging on everything else. 

I do want to put this material in the record. 

The CuarrMan. Without objection, the material that Mr. Klamon 
wants to insert will be inserted in the record. 

Mr. Kuiamon. I want to put in this excerpt from the St. Louis Post- 
Dispatch and the Herald Tribune. The press of the country cannot 
all be wrong. 

(The matter referred to is as follows:) 


[From the Tampa Morning Tribune, February 238, 1948] 
Farr TrapE—Wuaat Ir Means to You 


Broadly speaking, “fair trade”’ is a legislative instrument which enables owners 
of a trade-mark to fix a minimum price which the consumer must pay to the 
retailer for articles sold under that trade-mark. Consider for amoment what that 
means to you. It means that you—our customers—are compelled by law to pay 
us what we consider an excessive profit on many things you buy from us. 

What can you buy today that is not sold under a trade-mark or trade-name? 
Think what potentialities—yvet untouched—this covers. 

At Webb’s City, we contend that “fair trade” is a minomer. “unfair trade’’ 
is the proper name for a practice that protects those who need and deserve protec- 
tion least to the detriment of those who need and deserve protection most. 

Certainly we want profits. Without profits, we cease to exist. However, so 
many people on the west coast of Florida shop at Webb’s City that vou have made 
us a ‘‘volume operation.”’ Through your constant patronage we are able to take 
advantage of many discounts. These we wish to pass on to you. But—that is a 
breach of so-called fair trade. 

Nothing prevents our suppliers from sharing their profits with us. Many of 
them do this in order to get our business, which adds considerably to their volume, 
and enables them to go to their suppliers—the owners of trade-marks—for partic- 
ipation in their deals. Everybody is ‘‘dealt in’ except the consumer, 

Manv manufacturers are opposed to fair trade which controls prices, kills 
competition and restrains trade. However, thousands of unprogressive merchants 
who are satisfied to do less business at a larger profit are constantly, through asso- 
ciations and individually, bringing pressure on the manufacturers to fair trade 
their articles and keep prices up. They constantly threaten to throw out the 
manufacturers’ articles if they are not fair-traded. You, the public, can readily 
see the horrible danger of this situation because 75 percent of the articles you buy 
are controlled by large manufacturers. 
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We abhor a situation of this sort. It has been our life-long policy to give our 
customers the best. service, the highest quality, and the lowest prices, on every- 
thing they buy at Webb’s City. 


HERE’S OUR CASE AGAINST FAIR TRADE 


1. We believe that so-called ‘‘ Fair Trade Acts’’ place the authority to fix prices 
arbitrarily at a high level in the hands of a select class. 

2. We believe that a law which permits a trade-mark owner to prevent a retailer 
from passing on to the consumer, discounts which he receives from the wholesaler, 
is wrong. 

3. We question the sincerity of gigantic, monopolistic groups which fair trade 
some of their brands and do not fair trade others—even though they are competi- 
tive and similar in nature. 

4. We believe that any regulation which places a premium on indolence while 
at the same time restricts energetic, competitive, enterprise—is bad. 

Because we believe as we do, we are spending thousands of dollars in court 
actions attacking the constitutionality of the Florida Fair Trade Act. 

This week in our package store you will find the prices of many fair-trade items 
reduced. We all admit that prices are too high. We believe that the best way 
to bring down prices is to reduce them. 

Broadly speaking, fair trade means higher prices to you. If you believe as we 
do, together we can bring prices down. 

Webb’s City can make more money operating under the Fair Trade Act, but it 
is bad for the people and our fine Government. 


Wepsr’s City 


[From the New York Times, March 28, 1949] 


Liqevuor Msn Watcu PENDING LITIGATION—REVOLUTIONARY EFFECT ON TRADE 
May Resvut_r From Suir To Test Manpatrory Farr PRAcTICES 


AWAIT DECISION THIS WEEK-——-COURT ACTIONS NOW UNDER WAY ON PRICE CUTTING 
IN ILLINOIS, NEW YORK, AND LOUISIANA 


Three legal cases now pending, any one of which can have revolutionary effect 
on the liquor industry here, were being watched closely at the week’s end. 

The three States in which these cases will be decided are Louisiana, Illinois and 
New York. Certain aspects of the constitutionality of mandatory fair trade 
are being questioned in each case. It is believed that at least one of these cases 
will reach the United States Supreme Court, where mandatory fair trade has 
never been ruled upon. 

According to reports, a decision on the Illinois case is expected early this week. 
Although the effect of a decision either for or against the unconstitutionality of 
mandatory fair trade cannot be foreseen at this time, either is bound to have a 
strong influence on the local industry, it was believed. Liquor control laws of 
Illinois and New York are more closely alike than those of any other two States, 
according to industry legal representatives. 

The Illinois case is being tried in the State supreme court, where it was ap- 
pealed by the State’s attorney general. The two defendants, originally charged 
with advising to undersell and underselling legal minimums, had been cleared of 
all charges in a lower court. It is pointed out that another victory for the defend- 
ants in the State’s top court may force the case into the United States Supreme 
Court, where any decision will have a vital effect on the national industry as well 
as all State enforcement laws. 


LOCAL CASE INVOLVES LICENSE 


The local case, which is expected to be heard during the week beginning April 
4, involves the license revocation of a local package store operator who has been 
charged with advertising and selling below minimum prices set by distillers and 
enforced by the State liquor authority. It will be heard in the appellate division 
of the Supreme Court and is expected to be appealed to the court of appeals 
regardless of how the decision is given. 

New York law calls for all distilled spirits producers of trade-mark branded 
merchandise to post prices for which their products may be sold at wholesale and 
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retail with the SLA prior to their effective date. They must be verified every 
3 months. 

It was pointed out that a decision rendering this law unconstitutional would 
have the effect of removing all the barriers to liquor price wars in a period when 
greater competition is entering the industry. Proponents of the present law say 
it means the virtual extinction of thousands of small retailers, while opponents 
say it would bring back free enterprise and lower liquor prices. 

Two recent changes were made in liquor laws of other States. Last week 
Arkansas passed a bill calling for mandatory fair trade under which wholesale 
and retail mark-ups are to be fixed by law and enforced by State authority. This 
bill now awaits the Governor’s signature. 

The other case was in Arizona where mandatory fair trade was practiced under 
a liquor authority regulation. Opposition forced out the mandatory charac- 
teristic without a court hearing. 

Representatives of Schenley Distillers, Inc., disclosed last week that their 
various distributors are now preparing letters to be sent to retailers declaring that 
the company is strongly in support of fair trade for all of its products. 


{From Modern Industry, February 15, 1948] 
SHoutp We REPEAL THE MILLER-TypINGs “Fair TRADE” Act? 
BACKGROUND FOR THE DEBATE 


Passed in 1937, the Miller-Tydings Act permits a manufacturer to employ the 
“fair trade’’ laws of all States having such acts in fixing his retail prices. Every 
State except Texas, Missouri, and Vermont has these laws. 

But now that rising prices are squeezing pocketbooks, opponents of price main- 
tenance are on the warpath. Friends of the act have whetted their arguments, 
also. Two authoritative spokesmen of both sides here give you the act’s flaws and 
virtues, 


‘‘yEs,’’? SAYS DR. JOSEPH M. KLAMON, PROFESSOR OF COMMERCE WASHINGTON 
UNIVERSITY, ST. LOUIS 


(A Yale Ph. D.; formerly on the faculty of Harvard Graduate School of Business 
Administration; chairman, economics department, William and Mary; 
marketing adviser to many firms) 


Because 

1. Price-maintenance agreements throw a monkey wrench into free enterprise, 
penalizing more efficient dealers. 

2. We have competition not only between makers of similar goods, but also 
between retailers of identical brands. 

3. Trade restraint, rigid prices and margins are functional featherbedding that 
damage competitive free enterprise. 

4. If we don’t repeal Miller-Tydings Act then—to be logical—we should repeal 
all of our antitrust laws. 

I favor immediate repeal of the Miller-Tydings Act because it represents govern- 
mental intervention in behalf of restraint of trade and monopoly; price-mainte- 
nance agreements have definitely prevented prices from finding their true com- 
petitive level; because it is one of the worst forms of functional featherbedding, 
inimical to publie interest. 

It has weakened and will continue to weaken the Nation’s antitrust laws. The 
law tends to undermine the basic tenets of a competitive economy and introduces 
rigidities into the pricing of branded goods, which definitely restrains trade. It is 
economically incompatible with any concept of the free-enterprise system. 

It makes possible coercive pressure by trade groups of retailers, which may 
may seriously interfere with a manufacturer’s pricing policies, discounts, mar- 
gins, channels, services, and other terms. 

The Miller-Tydings Act was a rider to a Federal tax bill. President Roosevelt 
fought the act bitterly when it was in the Congress and denounced the tacts used 
in securing its passage as vicious. The President’s fear that the act would weaken 
the Nation’s antitrust laws has been more than justified. 

In December 1945, the FTC criticized fair-trade laws in general and the Miller- 
Tydings Act specifically. The law was criticized severaly as giving trade groups 
of manufacturers, wholesalers, and retailers pricing powers ‘“‘in such ways and to 
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such extent as to make it economically unsound and undesirable in a competitive 
economy.” 
ONLY A DISGUISE FOR MONOPOLY 


This FTC report further stated that ‘‘the act does not serve the purposes which 
were urged upon Congress as a reason for its passage. It sanctions agreements 
inconsistent with the purpose of the antitrust laws, and becomes a cloak for 
many conspiracies in restraint of trade which go far beyond the limits established 
in the amendment.” 

In a recent debate held in New York under the auspices of the Consumers 
Council of New York, a New York businessman, Charles W. Berg, of Standard 
Brands Distributors, said: 

“The gist of the matter is that we can sell—and so can many others—at prices 
ranging from 10 to 20 percent under the fair-trade prices and still operate 
profitably.” 

Many manufacturers are still uncertain of the long-range benefits of resale price 
maintenance of their branded merchandise, and are hence rather reluctant to avail 
themselves of the power they have in fair-trade States. They may well wonder if 
the risk of alienating wide consumer acceptance and good will should be under- 
taken because of coercive retailer and wholesaler pressure. 

Today this pressure is exerted in behalf of fixed margins and maintained retail 
prices. Tomorrow it will be exerted, if indeed it has not already been exerted, 
in behalf of ever-widening margins at the expense of manufacturers. Then it 
will be exerted to condition or determine channel, service, and brand policy. 


RETAILERS USE A CLUB 


True, some manufacturers favor this law. Many, however, who have fixed- 
minimum resale prices have done so primarily because of pressure from their 
customers. Coercive pressure from retailers upon manufacturers includes the 
use of devices such as ‘‘white listing’ to induce manufacturers to adopt resale 
price-maintenance contracts. 

Minimum-price maintenance may become increasingly difficult in buyers’ mar- 
kets, particularly in durable-consumer goods. In radios and washing machines, 
for example, price-fixing would seem difficult in buvers’ markets because of trade-in 
allowanees, acceptable private brands, combination purchases, and free deals and 
various services. Large department stores and chain stores have greatly in- 
creased their use of private brands. 


IT FOSTERS TRUSTS 


A manufacturer may find it well-nigh impossible to establish margins and fix 
retail prices unless competitors do likewise. 

This may result, if it has not already done so, in simultaneous vertical price 
control on branded merchandise, which is the result of tacit but specific under- 
standings necessarily involving horizontal as well as vertical price control. This, 
of course, would be in violation of the Sherman Act as well as State antitrust laws. 

Sanctioning vertical price control of branded merchandise almost inevitably 
and increasingly encourages horizontal price control, pious protestations against 
horizontal price control in State fair-trade laws to the contrary. 

Consumers, irked by high prices and the rising cost of living, will certainly 
attempt to explore ‘unorthodox channels” for the purchase of major items of 
household equipment to obtain either open or clandestine price advantages. 
Faced with declining volume in a buyers’ market, these efforts of consumers may 
well be abetted overtly or covertly by efficient manufacturers, wholesalers, and 
retailers. 

We are entitled to intense competition, not only between manufacturers of 
similar goods but between retailers of identical brands. 

We must never consent to a lessening of the choice that a consumer has between 
different makers of similar goods. The real threat to free enterprise does not come 
from the lunatic fringe or from foreign countries. It comes from the lack of 
confidence that businessmen have in it and their apparent willingness to abandon 
free enterprise when the going gets rough. 


“DEVIL TAKE HINDMOST”’ 


As Professor George W. Stocking said in a paper at the American Economic 
Association convention in Chicago, December 29, 1947, ‘“‘In a seller’s market such 
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a@s we are now experiencing, all business groups favor free private enterprise. In 
a buyer’s market they are apt to remain loyal only to private enterprise.” 

The effect of this law upon consumers and upon retail prices will depend, of 
course, on the degree to which private brands are substituted for manufacturers’ 
brands, the efficiency with which systems for discovering and suing violators of 
price-fixing contracts can be worked out, the extent to which manufacturers are 
willing to reduce their own profit margins to keep retail prices low, and the degree 
to which retail costs are increased by shift of sales emphasis from price to other 
forms of appeal. 

WHY THE HOLLERING? 


The underlying point of view was thus expressed by the vice president of E. R. 
Squibb & Sons in Drug Topics of April 11, 1938, page 12: 

“If some large retailer or wholesaler is more efficient than his smaller com- 
petitors—he claims he is—then he should be able to operate even more success- 
fully on a basis of parity in price, and not set up a ery ofr advantage over his 
smaller competitors.” 

Fair-trade laws express the resistance of established distributors to change. 
All new forms of distributive enterprise which offer any promise of significantly 
cutting distribution costs and possibly selling at lower retail prices are, of course, 
the targets of restrictive legislation. 


THEY FEAR TO CHANGE 


This tendency to resist change is certainly not unknown in manufacturing. 
Scottish weavers did not weleome new techniques in the manufacture of textiles. 
The motor industry was not overly receptive to Henry Ford. 

It is also essential in a free economy that the greater part, though not all, of the 
benefits of increasing efficiency in manufacturing and marketing shall be passed 
on to the publie in the form of ever-lower prices—as low a price as possible con- 
sistent with an attractive reward for every manufacturing and marketing function. 

Either we believe in and will practice free enterprise or we will not. Trade 
restraint, collusive agreements, horizontal and vertical, rigid prices ‘and margins, 
and all other forms of funtional featherbedding hardly seem the correct path to 
pursue if we want efficiency wherever possible and an ever-higher living standard. 

If we do not repeal the Miller-Tydings Act, then we may as well be logical and 
repeal all of our antitrust legislation. Class legislation, such as the Miller- 
Tydings Act, has been extremely harmful to the public and in the long run to all 
American business as well. 


‘aG,”” SAYS C. R, SHEAFFER, PRESIDENT, W. A, SHEAFFER PEN CO., FORT MADISON, 
IOWA 


(A director of the American Fair Trade Council. Last October the National 
Stationers Association voted his firm an award for its ‘‘most acceptable dealer 
policies’’) 

Because— 

1. Price maintenance enables a manufacturer to preserve and increase the value 
of his chief asset: His good will. 

2. “Loss leaders’? do not benefit the public, manufacturers, nor reputable 
dealers. They are bait for unknown, expensive brands. 

3. Prices of fair-traded products (which are only 4 percent of all goods) have 
increased only slightly in recent months, surveys show. 

4. If a producer puts his fair-trade prices too high he would merely lose business 
to competitors. He keeps them low. 

I believe it would be well first to point out certain requirements of the Miller- 

Tydings Act which may not be generaily known: 

First, the act permits the establishing of resale prices only as to those ecom- 
modities that bear the name or other specified identification of the producer; 

Second, the act permits the establishing of resale prices only as to those com- 
modities that are in free and open competition with commodities of the same 
general class produced or distributed by others. 


LEGITIMATE MEANS TO A GOOD END 
Years ago, and long before the Miller-Tydings law was enacted, the W. A. 


Schaeffer Pen Co. insisted upon preserving and increasing the value of its chief 
asset—its good will—by maintaining, among other things, the respect for, and 
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prestige of, its products. Practical experience, and not mere guessing, taught us 
that the maintenance of a fair and reasonable resale price was one effective way 
of doing this. Price maintenance, in other words, although in no sense an end in 
and of itself, was found to be a very effective means to a very legitimate end. 

It became evident that dealers who cut the prices of standard-brand merchandise 
were motivated to do so not by any philanthropic desire, but by a selfish desire 
to lure the customer into the store to save a few pennies on the standard mer- 
chandise while he spent foolish dollars on excessively priced merchandise of 
unknown make. 

The “bargain hunter’’ would be no better off for having been the victim of the 
“loss leader’’ technique. The public would be led to believe that profits of either 
the manufacturer or the dealer were exorbitant or that the product was really not 
worth the established price. The price cut would necessarily damage the reputa- 
tion of the product and thereby lessen the demand. A reputable dealer could not 
afford to reduce his profit by similarly cutting the price and could not afford to 
maintain the established price for fear of damaging his own reputation and would, 
therefore, be obliged to discontinue the line. 

Production would fall off; unit costs would go up; value would go down. And 
the price-cutters would soon drop this ‘“‘leader’’ for a newer and more enticing 
one so that even these outlets would eventually be reduced—on top of a disappear- 
ance of the producer’s regular outlets. 

The ultimate result? <A retail distribution monopoly vested in former price 
cutters who now sell a much inferior product but at the old price. 

This chain of events was by no means hypothetical. It was experienced by 
many manufacturers whose reputation was endangered by commercial pirates 
against whom they had no legal protection. 

Their only defense was self-help—cutting off the supply, which many manu- 
facturers did in spite of unsuccessful attempts to deprive them of this right 
through a misapplication and a misinterpretation of the antitrust laws. 

Realizing the manufacturer’s need of adequate protection against the piracy of 
his good will and appreciating the economic values of a proper application of the 
principles behind fair trade, the Congress enacted, in 1937, the Miller-Tydings 
Act. Legislatures of 45 States, some before and some since that date, have 
enacted similar laws, all of which have been upheld by our courts. 


WHY THIS SHIFT? 


In view of this concurrence, there must have been good reason for these fair- 
trade laws at the time they were enacted. What, then, has happened since that 
would persuade us to feel differently today? 

One current remark is: ‘The consumer is not only entitled to competition 
between rival products but to competition between dealers of a single product.” 

On the surface that is a very alluring remark, but let’s analyze it a bit. If there 
is no competition between rival products, the consumer gets hurt while the pro- 
ducers profit at his expense. But if there is no competition between dealers of a 
single product, the consumer does not get harmed. 


CUTS OFF OWN NOSE 


If he doesn’t like the price, he can buy a similar product of different make, and 
the producer suffers for having priced his product out of the consumer’s market. 

Let me repeat that no producer is legally permitted to establish the resale price 
of his product under the Miller-Tydings Act unless that product is in free and open 
competition with other commodities of the same general class. 

So to say that this act in any way stifles competition is to ignore the very com- 
petition that the Miller-Tydings Act demands from those producers who wish to 
avail themselves of its provisions. 

Another opinion frequently heard is that producers of fair-trade commodities 
get together and agree on the prices they will establish. If this is true the objec- 
tion is certainly justified—but it is no objection to the Miller-Tydings Act, for 
nothing in that act permits any such harmful collusion. 

If some producers are engaging in illegal price-fixing, repeal of the act will be no 
remedy. There are already State and Federal laws specifically designed to pre- 
vent this kind of practice. 


20420—52——_27 
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INFLATION CLAIM IS PHONY 


A third objection to the act that is quite popular in this day of high prices is 
that this act and the fair-trade laws of the 45 States are responsible for inflation— 
that the fair-trade manufacturers have increased their prices to exorbitant levels 
which retailers are legally bound to maintain. 

An attack against fair trade based on this kind of argument is absurd. In the 
first place, a very small portion—probably less than 4 percent—of the consumer’s 
dollar is spent for fair-traded merchandise, and it is highly unlikely that such an 
insignificant portion could disrupt our national economy. 

In the second place, a recent survey discloses that while the cost of living has 
increased 59.3 percent since 1939 (according to the Bureau of Labor Statistics, 
United States Department of Labor), the price of 7,334 fair-traded products has 
increased only 1.39 percent since that same year. 

The American Fair Trade Council reports a recent survey of fair-traded products 
in 21 industries disclosing that average retail prices, applying to 29 percent of fair- 
traded products, increased only 23 percent; 9 percent actually decreased 21.3 per- 
cent; and 62 percent were unchanged over a 13-month period ending May 15, 
1947, 

TREND IS UP, NOT DOWN 


In the third place, price maintenance is designed mainly to put a brake on price 
decreases, not to promote price increases, and the argument that the act is pre- 
venting or retarding price declines is not impressive when we all know that today 
there are practically no decreases in any prices, whether fair trade or ‘‘free’’. 

Finally, any fair-trade manufacturer who placed too high a price on his product 
would have to face the very same problem that any other manufacturer would 
have to face; how to keep prices high and still lick his competitors in the battle for 
trade. 

Our own organization is producing fountain pens and mechanical pencils that 
offer many more improvements and that are much more expensive to manufacture 
than our prewar models, and yet we are selling these products at prewar price 
levels. 

Other fair-trade manufacturers are doing the same with their products, and 
they are not doing this because they want to be philanthropic. They are doing 
it because they think it is good business. 


EVERYBODY BENEFITS 


They are able to do this because the legal prohibition against price cutting has 
permitted them to maintain a steadily increasing volume and a fair rate of return 
to the employee, to the stockholder, and to the company’s future growth and 
development. And it has permitted them to keep in competitive trim by being 
able to concentrate on giving ever-increasing value to the average buyer and 
consulmer., 

These benefits of fair trade have not been theirs alone. They have been shared 
by the dealer who can be assured of a fair profit, who can buy and sell their mer- 
chandise with confidence, and who can have faith in the integrity and in the future 
of their company. 

NO SEE-SAW PRICES 


Most important of all, these benefits have been shared by the consumer in the 
form of insurance against reduced values, declining quality and a price that may 
be 25 cents today, 21 cents tomorrow, and 23 cents the day after. 

It is for reasons such as these—and for people such as these—that the Miller- 
Tydings Act must:be retained. 


St. Louis ConsuMER FEDERATION, 

St. Louis, Mo., April 30, 1961. 
This memorandum is being sent to the members of the Criminal 
Jurisprudence Committee of the senate, Jefferson City, Mo., to 
other senators in the State Capitol and also to members of the house. 


A well-organized drive involving the use of enormous pressure is now being 
conducted to put over a so-called fair trade bill in Missouri. It would seem 
important for every one in Missouri to understand clearly who is back of this 
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drive, where they get their support, what they want, and what their effort may 
mean to all citizens in the state. 

While local retailers, some wholesalers, and their trade groups may want a 
price-fixing fair-trade law, and are doing all the leg work necessary in bringing 
pressure to bear on our legislature to modify the Missouri antitrust laws and 
yermit fair-trade price fixing, the real drive comes from manufacturers outside the 
State and from the Fair Trade Education Bureau in New York, and the American 
Fair Trade Council of 1434 West llth Avenue, Gary, Ind., zone 40. Missouri is 
being flooded by form letters and wires emanating from these outside sources in 
an effort to lobby through our legislature this type of price fixing on branded 
goods. No bill presently in Jefferson City is more harmful to the general public 
and none would cost the citizens of Missouri more than this effort to destroy 
competition and competitive pricing on branded goods. It would easily raise the 
price of such goods no less than an average of 12 percent on the retail level. It is 
the equivalent of another sales tax, on top of the present one, of 12 percent on all 
branded items. Some would be increased more as in liquor, ‘some a little less as 
in drug items, but the average would be no less than an increase on the retail level 
of approximately 12 percent. 

While the country as a whole is asking for effective ceilings on runaway infla- 
tion, this law, if enacted, would mean floors and higher prices, not ceilings. John 
W. Anderson is president of the American Fair Trade Council, Ine., Gary, Ind. 
Mr. Davd M. Molthrop, who is community relations consultant for the Anderson 
Co., of Gary, Ind., has been in Missouri for some time. Evidently he is 
traveling all over Missouri talking to chambers of commerce, Cosmopolitan 
Club members, and other civic organizations in a full-time drive to enact a fair- 
trade law in Missouri and to persuade citizens here that such a price-fixing law 
would be good for business and the public in this State. Nothing could be 
further from the truth. We are esked to believe that thousands of dollars of 
manufacturers’ money from outside of the State is being spent in an entirely 
altruistic effort on the part of these individuals to attract industry to Missouri and 
to help consumers here by destroying competitive pricing, modifying the Missouri 
antitrust laws to permit collusive price-fixing erroneously called fair trade. 

In the NARD Journal of March 19, 1951, on page 454 of this retail druggists 
trade journal there appears an article entitled, ‘‘Contributors Among the Manu- 
facturers to the Fair Trade Bureau Treasury.’’ The first three paragraphs read 
as follows: 

“The bureau of education on fair-trade is financed through contributions from 
wholesalers, manufacturers, publishers of drug trade magazines, and members of 
the NARD. Together they provide the money needed to carry on organized 
activities for the defense of economic and stablized prices. The annual budget 
amounts to $120,000. Of the sum $40,000 come from the wholesalers and a like 
total from manufacturers. Members of the NARD supply $30,000 and to the 
sum is added an appropriation from the National Association of Chain Stores. 
The list of the contributors among the wholesalers in the drug field was published 
in the March 5 issue of the NARD Journal. Drug trade magazines and manu- 
facturers counted among the financial supporters of the bureau of education on 
fair trade are named hereunder.” 

On the pages above cited there is listed the names of well over 80 separate 
organizations that contribute to this annual budget of $120,000 for so-called 
educational purposes to persuade the public that fair trade is good for consumers. 
Nothing could be more deliberately misleading. In addition to the above firms 
that are supporting the effort to destroy competitive pricing on branded goods in 
Missouri, there appears in the above article a list of more than 70 branches of 
McKesson & Robbins who also contribute and in a box above the list of these 
branches there appears the following: “The contributions from MeKesson & 
Robbins to the treasury of the bureau of education on fair trade included the 
company branches as follows.’’ This, of course, is some more altruism to help 
business and the public in the State of Missouri on the part of outside groups who 
are making this effort to modify or repeal our antitrust laws and destroy com- 
petitive pricing. 

Indeed, Mr. Molthrop is quoted in the Columbia Daily Tribune of March 16, 
1951, in a front-page 2-column article when he spoke in Columbia before the local 
chamber of commerce as stating that ‘‘Missouri’s Antitrust Suits Discourage 
New Industries In State, Local Group Told.” The way Mr. Molthrop advises 
us to attract new industries to the State is to enact a fair-trade law in Missouri 
and to repeal our antitrust laws. At the very top of his recommendation there 
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appears the following: “One: Columbians should encourage their State senator to 
help pass bill 42 in the State legislature permitting industries to suggest the retail 
price of their products. Many industries now fear to locate in this State because 
of the danger of prosecution on the basis of antitrust laws forbidding price setting. 
Two: Citizens should support the chamber of commerce’s efforts to attract in- 
dustry to this area; and should cooperate with the industrial survey. Three: 
Local inventors should be encouraged. They should be helped in carrying out 
their ideas, he added.’’ While points two and three are general and entirely 
praiseworthy, it is apparent that Mr. David Molthrop of Gary, Ind., is really 
interested in his point one. That is what he is here for from Gary, and that is 
what he is trying to put over; that is the milk in the coconut for in his first para- 
graph in the lead article he states that ‘‘The 5,000 manufacturers in America who 
produce brand-name or trade-mark merchandise should be provided the right to 
establish the price at which their products should sell.’’ 

There is where the real drive for fair trade price fixing comes from. Citizens 
of Missouri have found their antitrust laws entirely satisfactory for more than 
50 years. It encourages the free enterprise competitive system and competitive 
pricing of all goods on all levels. If repeal of the Missouri antitrust laws would 
help business here, then why does not this individual representing the Fair Trade 
Council advocate the repeal of the Sherman Antitrust Act since such action 
would extend these alleged benefits on a country-wide basis? Is the Fair Trade 
Council and the Fair Trade Bureau of New York really interested in bringing new 
industries to Missouri, or is his primary objective the destruction of competitive 
ows here and the enactment of the above fair trade bill? A picture of D. M. 
Molthrop appears in the March 16 issue of the Columbia, Mo., Daily Tribune 
and under his photograph it identifies him as the community relations consultant 
for the Anderson Co., of Gary, Ind. His topic is announced as How to Attract 
New Industries, and it is further stated that he has held 65 meetings on this 
subject. Why this sudden interest in Missouri, or is he primarily interested in 
fair trade? Everyone knows that fair trade means higher fixed prices. Whoever 
heard of increasing the volume of business to a great extend by raising prices? 
If this were true, then businessmen instead of lowering prices to increase volume 
in order to attract customers would raise such prices. 

It is clear that the well-organized, well-financed drive for a fair trade law 
conducted in Missouri during the past few weeks has really stemmed from an 
actively waged campaign by the American Fair Trade Council, Inc., of Gary, Ind., 
and the Fair Trade Education Bureau. The Fair Trade Council of Gary, Ind., 
has urged in a form letter evidently written to all manufacturers of brand name 
products to direct letters to all their Missouri dealers suggesting that they in 
turn “see, write, wire, or telephone each member of that committee’ asking them 
to support Senate bill 42, the Fair Trade Act. Detailed information for pre- 
paring such messages to the members of the senate jurisprudence committee are 
contained in the letter. They claim that 30 reseller associations in Missouri are 
asking for help from the American Fair Trade Council, Inc. They do not men- 
tion the names of these organizations. Who are the organizations that have 
asked for this outside help? Are they the 5,000 manufacturers of branded goods 
who are outside of Missouri? No business that is not interested in collusive and 
illegal price fixing need have any fear of the Missouri antitrust laws. : 

In none of the propaganda above referred to does it appear that a fair-trade 
law seriously penalizes the buying public in that it prevents consumers from 
shopping for values where competition and competitive pricing permits the public 
to compare values and prices. Nowhere in this fair-trade propaganda does it 
appear that such a law harms the public in that it prohibits efficient low-cost 
mass-volume distributors to set prices at a lower profit level than fair trade 
allows, and yet at a profit level at which an efficient retailer may operate satis- 
factorily. Nowhere does this fair-trade propaganda even suggest that a Fair 
Trade Act freezes, by the manufacturer, the retail price of a branded article, 
but places no restrictions on any manufacturer who may wish to raise his price 
to dealers to any level he may choose; and likewise to consumers. While the 
Fair Trade Council of Gary, Ind., is clearly spearheading this drive, it remains 
in the background, while at the same time it is flooding members of the legis- 
lature in Missouri with form letters and wires which it suggests and prepares 
and sends to manufacturers with the recommendation that they pass such letters 
along to their retailers and advise them to bring pressure to bear actively upon 
legislators in Jefferson City. 

Retailers in Missouri, as well as others, have received such letters that have 
originated from the Fair Trade Council in Gary, Ind. Identical letters emanat- 
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ing from this source have been sent into Missouri by the Eversharp Co., of 
Chicago, Ill., the Elgin Co., of Elgin, Ill., Oneida, Ltd., Oneida, N. Y., Palm 
Beach Co., of Cincinnati, Ohio, to name only a few. Wires have been sent into 
Missouri by the Interwoven Co. of Brunswick, N. J., and a letter essentially 
similar in principle and differing only slightly in text has been sent into Missouri 
by the Weaver Press Kloth Co., of Omaha, Neb. This form letter of which 
the Missouri legislators have received many copies is herewith enclosed and repro- 
duced in its entirety. This proves conclusively that the drive for fair trade in 
Missouri is largely financed, organized, and spearheaded in the interest of manu- 
facturers of branded goods outside the state and that its enactment by our legis- 
lature would be very costly to the citizens of Missouri; costly not only in that it 
would permit higher fixed prices, taxing consumers here many millions every year, 
but costly also in that it would destroy our very valuable safeguard to the public, 
our Missouri antitrust laws. This is true, for section XII of this bill provided 
that ‘“‘all laws or parts of laws inconsistent herewith are hereby repealed to the 
extent of such inconsistency.”’ Since this fair-trade bill legalizes practices that 
are now clearly illegal and in violation of our antitrust laws if we yield to this 
enormous outside pressure, our antitrust laws are gone and competitive pricing 
of branded merchandise is also gone to the great harm of the public in Missouri. 
It is necessary to set forth in its entirety this outside propaganda and pressure 
so that we may understand who is back of this effort and what they really want. 

A great deal of similar propaganda to that enclosed with this letter is presently 
flooding the State. It is hoped that the members of the legislature in Missouri 
will not be misled by this sort of appeal. Every other effort to repeal the Mis- 
souri antitrust laws and to permit fair-trade price fixing has been beaten. If the 
interest of consumers in the State and the public generally is given paramount 
consideration, this latest effort will meet a similar fate. This is the hope of the 
Consumers Federation of St. Louis as repeatedly expressed in the past. We 
respectfully request that this bill be defeated. 

Very truly yours, 
JosepH M. Kiamon, 
Marketing Consultant, St. Louis Consumer Federation, 
Professor of Marketing, Washington University. 


EXHIBIT 
TypicaAL EXAMPLES OF THE PROPAGANDA Now FLOODING THE STATE 


AMERICAN Farr TRADE Covuncit, INc., 
Gary, Ind., April 16, 1951. 
To All Manufacturers of Brand-Name Products—Emergency—F air Trade. 
For attention your president, please. Your help now may give Missouri 
citizens a fair-trade law. 
Please—at once and without fail—write to each of your direct. customers in 
Missouri a letter—and send them a telegram—as per copies enclosed. 
Over 30 diversified reseller associations in Missouri are behind this fair-trade 
movement. They are now asking, through this council, for your help. 
Nearly 100 successful meetings of chambers of commerce and other business 
groups in Missouri have been held recently urging passage of this fair-trade bill. 
Many Missouri newspapers formerly opposing fair trade are supporting this 
fair-trade bill. 
Now it’s your turn—please act fast. 
With such cooperation at once from you chances for passage of fair-trade legisla- 
tion in Missouri are excellent. 
Cordially, 
J. W. ANpeERSON, President. 


P. S.—If you are a Missouri manufacturer, it is requested that you also com- 
municate directly with the members of the criminal jurisprudence committee 
(referred to in the form attached) urging them to report the bill to the floor of the 
senate for a vote. 

(Manufacturers doing the same thing in Missouri are fined heavily in suits 
brought by the attorney general under the Missouri Antitrust Act. It is a good 
act when not stretched to harass and discourage honest manufacturers from es- 
tablishing production and expanding their distribution within the State, which 
increases employment.) 
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The fair trade bill now pending, if enacted, would prevent their persecution of 
manufacturers—while leaving both manufacturers and resellers open to persecu- 
tion for any collusive price-fixing between competitors, which is a real and sound 
intent of the Missouri antitrust law. 

Point out that fair trade protects consumers against hidden quality dilution 
forced by uneconomic price manipulations by predatory retailers building 
monopoly. 

F (Such monopoly is built by using as store-traffic lure popular trade-marked 
products sold at losses made up by the retailer times over by inflated prices on 
products and services having no well-known standards of value. 

Point out that industrial growth in Missouri will be encouraged by enactment 
of this fair trade bill. 

Point out that most newspapers in Missouri are now supporting the bill—the 
few exceptions being principally papers relying on cut-price advertising by retailers 
building monopoly. 

Public sentiment now is running strong for fair trade in Missouri. Both the 
senate and the house will pass this bill if given a chance to vote. And we are 
confident that by giving your own assurance to members of the criminal juris- 
prudence committee that the bill is a good one and that you want it—your friends 
want it—and Missouri needs it—it will be reported out by the estimable members 
of that good ecommittee—for prompt passage by the senate. 

Please let nothing intervene to delay you. 

A tremendous amount of work has been done in Missouri for this fair trade 
bill—and now it is your turn to help. 

(Your closing) 
(Your signature). 


P. S.—Even if you have already written your legislators, please write again, or 
phone, or wire them. 

Suggested form for fast letter (air mail and special where in- 
dicated) to all your direct customers in Missouri—dated even with 
telegram suggested herewith. 

Dear Mr. —: We wired you today as follows: “Urgent you act quick. 
See our letter today reference legislation” 

Missouri Senate bill 42 to establish fair trade in your State is now in the hands 
of the criminal jurisprudence committee of the senate. It is reported that 
enough senators were pledged to vote for the bill to insure its passage—if and 
when it is reported out of the committee to the floor of the senate for a vote. 

Passage of a companion bill in the house we are told is assured. So the only 
job remaining appears to be to persuade members of the criminal jurisprudence 
committee of the senate to report the bill out to the floor of the senate for a vote. 

The members of the criminal jurisprudence committee of the senate are: 
Edward V. Long, Richard J. Chamier, John A. Johnson, Robert H. Linneman, 
Anthony M. Webbe, William M. Quinn, Hartwell G. Crain, Frank M. Frisby, 
Michael Kinney, Edward J. Hogan, Jr., and R. Jasper Smith. 

(Write them care Senate Post Office, Jefferson City, Mo.) 

Whether from your district or not, please at once see, write, wire, or telephone 
each member of that committee urging that senate bill 42 be reported out 
promptly for favorable action by the senate. 

Point out that lack of a fair-trade law in Missouri has discouraged manufacturers 
from building plants and expanding their operations in your State. 

Point out that 45 States have fair-trade acts which permit manufacturers of 
products in open competition with other products for a similar purpose to name, 
if not done in collusion with competitive manufacturers, a price below which the 
product may not be sold. 


[Lead Editorial. St. Louis Post-Dispatch, January 27, 1951] 


An Oup GovGcE AGAIN 


State Representative John W. Green, of St. Louis, is misguided, we believe, 
in sponsoring a fair-trade bill in the Missouri Legislature. 

“Fair trade’ is a misnomer. What so-called fair-trade acts really do is to au- 
thorize manufacturers to fix prices, thus preventing merchants from engaging in 
price competition and depriving consumers of an opportunity to shop for the 
lowest prices. 
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Fair-trade laws lead to such absurdities as the arrest of a St. Paul merchant 
because he sold a shortening which cost him 90 cents for 95 cents instead of 98. 
“T figure, I’m better off to sell 100 items and make a nickel a piece—that’s $5— 
than to sell 10 items at a dime a piece and make only $1,’ said the arrested mer- 
chant. Where fair-trade laws are enacted, merchants are forbidden to figure 
that way. 

Three years ago, when a fair-trade bill was up in the legislature at Jefferson 
City, certain merchants in Illinois and Kansas (States where fair-trade laws are 
on the statute books) were said to desire its passage because they were losing 
business to merchants in Missouri, where prices were lower. 

Joseph Klamon, professor of marketing at Washington University and consult- 
ant to the Consumers Federation of St. Louis and of St. Louis County, testified 
at that time: 

“This bill has only one purpose, and that is to increase prices. It is devilish 
legislation at any time, and particularly now in a period of high inflation when 
persons of low income are compelled to shop for bargains to obtain the bare ne- 
cessities of life within theirincome. You could not possibly enact a tax bill which 
would bear as heavily on the people as would this bill.” 

What Professor Klamon said about price fixing at a time of high inflation is 
even more pertinent today than it was when he said it; because the inflation is 
worse. Food prices, notably, are at their highest in American history. Should 
price fixing be allowed to boost them still higher? To the contrary—the interests 
of national security,:as well as those of the consumers’ pocketbooks, require that 
prices must be controlled. In recognition of that fact, the Government has just 
clamped controls on prices, and on wages as well. At atime when consumers and 
public administrators are trying to keep soaring prices down, the fair-trade 
advocates are trying to increase them. 

The Wall Street Journal said editorially last year: ‘‘This newspaper has 
insisted that the so-called fair-trade laws are a contradiction in a free-enterprise 
society. If manufacturers are to tell retailers the minimum prices at which to 
sell products, what incentive is there for more efficient distribution? For more 
efficient retailing? Competition is the lifeblood of a free economy.” 

Then, pointing out that Missouri and Texas not only do not have fair-trade 
laws but do have antitrust laws that positively forbid price fixing (Vermont is a 
third State which has kept free of fair-trade laws), the Journal said: 

‘‘We hope that Missouri and Texas will keep up their good work. We trust 
that other States will learn from their example.”’ 

That is our hope also. 


[From the St. Louis Star-Times, February 8, 1951] 


Biow To “Farr Trape” LAws—FEpeEeRAL Court Ruies AGAINST INTERSTATE 
Price FIx1na 


(By Dr. Joseph M. Klamon, professor of marketing, Washington University) 


A recent unanimous opinion of the United States Circuit Court of Appeals in 
Philadelphia may prove to be the most devastating blow yet received by the 
so-called State fair-trade price-fixing laws. 

What the court in Philadelphia held, in brief, is that goods ‘‘fair traded’ within 
a State may be sold at any price the seller desires provided he merely ships them 
across his State line into interstate commerce. 

If the United States Supreme Court concurs in that opinion, the effect will be 
to give the public of this Nation no less than $1,000,000,000 annually in the shape 
of lowered retail prices. Probably the “gift’’ would amount to even more than 
this conservative estimate. 

The Philadelphia opinion, reported briefly in the current issue of Consumers 
Reports, published by Gonsumers Union, New York, involves a man named 
Wentling, operator of a small mail-order house in Palmyra, Pa. 

In 1948, Wentling advertised Sunbeam Shavemaster razors (which were then 
‘fair traded” in Pennsylvania for a minimum fixed price of $23.50) for $17.25. 
In response to his ad, Wentling sold the razors, mail-order fashion, across State 
lines for the $17.25 price, $6.25 under so-called fair trade. 

The manufacturer of Sunbeam Shavemasters brought suit in United States 
District Court at Philadelphia for an injunction against Wentling, to stop him 
from selling the advertised article below the $23.50 fair-trade price. The in- 
junction was issued. 
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On appeal by Wentling, the United States circuit court of appeals, all of its 
three judges concurring, reversed the lower court, drastically curtailing the 
injunction. 

The court ruled that Wentling still could not sell the item fer less than $23.50 
in Pennsylvania since that was intrastate (within the State) commerce. 

But the court went on to say Wentling could sell this branded, price-fixed item 
in interstate commerce (meaning sales to customers outside Pennsylvania) for 
any price he wished. 

Unquestionably, this case now will go to the United States Supreme Court. 

It means that if five judges of the highest Court accept the unanimous view of 
the United States circuit court of appeals, any store or mail-order house may 
disregard efforts to fix minimum prices on branded merchandise moving across 
State lines. 

For the appellate court held that to rule otherwise would be to permit any 
manufacturer unduly to restrict interstate commerce in branded merchandise, 
even to the point of stifling such commerce. 

If the Wentling case is upheld, then a Kansas City or St. Louis retailer, mail- 
order house, or any other commercial establishment could offer branded, price- 
fixed goods in newspaper and catalog ads for sale in ‘‘fair traded’’ territory— 
Illinois or Kansas, for example—and move the goods in interstate commerce. 

If this happens, it will relieve State and Federal legislative bodies of the powerful 
lobbying pressures of interested trade groups which have worked together so 
effectively to restrain trade and destroy competitive pricing of much branded 
merchandise. 

Surely the Miller-Tydings Act (which authorizes State fair-trade laws) was 
not intended to repeal or render entirely worthless the Sherman Antitrust Act. 
And if the Wentling decision in the appellate court is upheld, then the only way 
to keep fair trade alive would be to repeal the Sherman Act. 


[From the St. Louis Star-Times, September 16, 1948] 
FarreTRADE Act Vorpep; Liquor Prices May Sac 


Cuicaco, September 16 (UP).—Industry sources predicted today that retail 
liquor prices in Illinois will drop sharply because of a court ruling yesterday 
that the State’s new fair-trade act is unconstitutional. 

Circuit Judge Harry M. Fisher ruled that the law illegally forced retailers and 
wholesalers into contracts specifying uniform prices. He added that voluntary 
agreements would be legal. 

The law was passed last year. Fisher’s order followed a case brought by 
Three Feathers, Inc., a Schenley Corporation distillery. The corporation had 
been suspended from selling liquor in the State for 5 days in July because it 
advised a retailer to sell below the posted minimum. 

Fisher said there was no appeal from his order. 


[From Business Week, September 15, 1951] 
Missouri Jo.tts Farr TRADERS 


State has resurrected long-forgotten antitrust laws to move against manu- 
facturers who set up price-fixing arrangements with distributors. Three com- 
panies have already paid fines. 

When fair traders this summer trumpet that their system is in the best shape 
ever, they admittedly have to overlook some sore spots. One of them is in 
electrical appliances (Business Week—July 15, 1950, p. 41). The other is in 
Missouri. ‘ 

Missouri is one of the few States without a fair-trade law. That in itself has 
never caused great trouble. Although they lacked legislative blessing, manu- 
facturers who fair-traded products in other States usually managed to find some 
way to keep prices in Missouri on an equal footing with those outside the State. 

They managed, that is, until this year. Now they find themselves faced with 
prosecution for violation of antitrust laws that had been almost forgotten in 
Missouri. 

“‘Conspiracy’’: Passed in 1891, the laws make illegal a ‘‘conspiracy”’ to establish 
prices within the State. In effect, they rule out any price arrangement between 
manufacturers and their distributors. 
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The laws had been practically ignored for years until the Missouri Legislature 
in 1949 appropriated $100,000 to the State attorney general's office to pay the 
costs of prosecuting suits under the acts. 

Prosecution: So far, six suits have been brought by Missourt’s attorney general. 
The most recent, file d in mid- July, are against Armour & Co. and Swift & Co. 
Armour is charged with entering into price-fixing agreements with three retailers 
to maintain prices on the company’s Dial Soap. The suit against Swift charges 
it made similar agreements with two Missouri seed distributors covering the 
price of its plant food, Vigoro. In both cases, the State asks a fine and foreiture 
of the companies’ licenses to do business in Missouri. 

Of the four earlier suits, three have already been settled by consent decrees and 
the payment of fines by the companies involved. 

International Cellucotton Products Co. last April was the first to sign a consent. 
It paid a $50,000 fine 

A second suit against Seagram Distillers Corp. and four Kansas City and St. 
Louis distributors resulted in a consent decree and a $35,000 fine for Seagram. 
The four distributors each paid $2,500 fines. 

Faultless Starch Co. settled for a consent decree with a $7,500 fine. 

The fourth suit, filed in June against Miles Laboratories, Inc., McKesson & 
Robbins, Ine., and four Missouri drug companies, may lead to a court test. So 
far, the drug manufacturers have held out against consent decrees or the payment 
of fines. 

Perennial cause: Efforts of the wholesale drug houses, retail drug associations, 
and retail grocer organizations to pass a State fair-trade law in Missouri have 
met defeat in several legislatures. Opposition to a State law has been spear- 
headed by a large Kansas City cut-rate drug operator, the Katz Drug Co. (Busi- 
ness Week—Jan. 28, 1950, p. 22). 

Fair-trade proponents in Missouri believe their cause is strengthening steadily. 
Still, there seems little chance that Missouri’s Legislature will put the State on 
the fair-trade bandwagon. 


[From the St. Louis Globe-Democrat, St. Louis, May 29, 1947] 


News oF Business—APPLIANCE DEALER OPENS Ficut AGAINST Farr TRADE 
Laws 


(By Elmer Roessner) 


In a period of price readjustment, it was expected that fair-trade laws would be 
under some criticism, but few manufacturers expected the violence of the attack 
of Charles K. Berg, of Standard Brand Distributors, Inc., New York, appliance 
retailers. 

Berg said that if it were not for these laws, which permit manufacturers to set 
prices for the product and make them stick, he could lower prices by as much as 
30 percent. He has written to President Truman and Governor Thomas E. 
Dewey, of New York, urging repeal of price-fixing laws. 

Berg added fuel to the bonfire he is trying to start by listing brand names of 
items whose retail prices he said he could reduce, if permitted. He said he could 
cut $3 from the price of a pressure cooker, $5 from a vacuum cleaner, $5 from the 
washing machine, $10 from a radio and $10 from a mixer. 

He has enlisted one recruit in his fight, the Orange County (N. Y.) Chamber of 
Commerce, which offered to circulate a petition for repeal of the New York State 
law. 

Orange County is typical of many small cities in the United States. The 
writer visited Goshen, the county seat, recently. New appliance stores abound- 
ed and it was significant that after 7 o’clock at night, it not being the racing season, 
Goshen was closed tight except for movies, bars, hotels and liquor stores. It was 
apparent that the appliance stores had lengthened hours in an attempt to gain 
more sales. Competitive price cutting would be the next step. 


SAY LAWS CHECK PRICE COLLAPSE 


Defenders of fair trade laws hold that their greatest value is in times like these. 
If the laws did not exist, they say, in a period of price uncertainty or sales resist- 
ance, some individual—such as the owners of one of our Goshen appliance stores— 
might become panicky and cut prices below costs and, by forcing competitors to 
meet these prices, start a chain reaction that might lead to a price collapse. 
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Under existing laws, these individuals may require manufacturers who fix prices 
to take back unsalable items. 

The defenders also argue that no manufacturer is going to set a price on his 
wares higher than retailers can get for them. 


FAIR TRADING IN INDUSTRIAL FIELD 


Fair trading entered a new field when the McGraw Electric Co., suppliers of 
industrial equipment, and electrical equipment to hotels and restaurants, reg- 
istered their prices under laws in 45 States. Hitherto, prices fixed under these 
laws have usually been on items to the public, not to industrial users. 

The experiment is being watched closely by other industrial suppliers. 


OIL SHORTAGE MAY HIT DEALERS 


Eastern oil burner dealers fear they will take another licking. An oil insuffi- 
ciency is threatening and fuel oil prices may go up. 

Part of the trouble lies in the fact oil burners have been sold and installed as 
fast as they were made ever since John L. Lewis went on his rampage. In addi- 
tion, 2% million more are on order. 

Railroads and other power users have been shifting from coal to Diesels. And 
almost 100,000 new autos every week use up another oil product—gasoline. 

This increased demand for all oil products is simply rising faster than new re- 
fining plants can come into production. In addition there have been a number 
of strikes. 

The demand is so much greater than supply that several oil companies are 
planning to import oil into the United States from the Middle East. 


PRICE IMBALANCE SERIOUS PROBLEM 


The distorted price structure is one of the most serious problems affecting 
business in the New York-New Jersey area, as well as the rest of the country, a 
survey by the New York Commerce Department office states. 

Feeling is increasing that quick action must be taken to move retail stocks 
and reduce prices to prevent further deterioration, the survey said. Sharp in- 
creases in inventories and a decline in sales of most soft goods and some durables 
is causing concern among retailers, it said. 


[From the St. Louis Star-Times] 
SENATOR Curry SPEAKS OvuT 


“The merchant who thinks the legislature will help him by passing price-fixing 
legislation is laboring under an illusion. If a merchant cannot make a living on 
his own, he should not resort to price-fixing legislation.”’ 

In these blunt words did Senator J. E. Curry, of Ava, speak out against the so- 
called fair-trade bill, one of the hardiest of perennials in the Missouri General 
Assembly. He was addressing the House Committee on Criminal Jurisprudence, 
which also heard T. Ballard Waters, spokesman for the Missouri Press Association, 
condemn this scheme to bar merchants from selling trade-marked goods at prices 
below those fixed by the manufacturers. 

Despite the remonstrances, however, the committee recommended the measure 
for passage. Although they have been disposed in the past to pass similar bills 
and let them die in the Senate, House Members would do well to heed Senator 
Curry’s warning. This is not a fair-trade bill; it is a high-price bill. It would 
penalize the enterprising merchant and deprive housewives of opportunities to 
save by shopping for ‘“‘bargains.”’ 

If more citizens and more legislators would speak with the frankness of Senator 
Curry, the proponents of such legislation might give up. Until they do, however, 
it behooves everyone who really believes in fair trade to beware of this device to 
cloak an unfair law in its name. 
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[From the Women’s Wear Daily, July 16, 1947} 


FTC Report Due To Score Farr TRADING 


ADMINISTRATION EXPECTED TO PRESS DRIVE AGAINST PRACTICE IF STUDY READY 
SOON SHOWS IT HAS KEPT PRICES HIGH 


(By Lloyd Schwartz) 


WasHINGTON, July 15.—Federal Trade Commission economists, directed by 
William H. England, have completed their special report on current fair-trade 
pricing, Fairchild News Service learned today. It is now being combed by the 
five commissioners and, unless some hitch develops, should be made public in 
about 10 days. 

The report is expected to blister resale price maintenance by demonstrating how 
manufacturer price fixing has acted as a major road block to the administration’s 
campaign for lower prices. 

If FTC Commissioner Lowell B. Mason has his way, however, the report will be 
on the constructive side. Mr. Mason, a Truman appointee, has recently been 
converted to the viewpoint that while fair trade may serve a useful purpose in 
preventing retailer throat cutting in a buyer’s market, it should be flexible enough 
to give the consumer a break. 

It was Commissioner Mason who got the go-ahead signal for the FTC fair-trade 
survey from the White House. He consulted with the President; John W. 
Steelman, Mr. Truman’s special assistant; and Dr. Edwin G. Nourse, chairman of 
the President’s Council of Economic Advisers. 

All agree that it would be sound, politically and otherwise, for the adminis- 
tration to further its price-reduction campaign by doing something about fair 
trade. 

If the FTC survey, as anticipated, shows that fair trade has helped keep prices 
high, Mr. Truman may decide to accede to requests that he make a flat declara- 
tion urging 45 States to repeal their resale price maintenance statutes. If the 
administration concludes this move will prove fruitless, it may go further by 
directing Attorney General Tom C. Clark to study the possibility of harrying 
air trade by means of a stack of antitrust suits. 

To make this strategy effective, it is pointed out, Congress would have to 
erase the Miller-Tydings Act from the statute books. This law legalizes the 45 
State fair-trade measures by exempting them from antitrust prosecution, regard- 
less of their effects. So far Congress has shown no inclination to disturb the 
Miller-Tydings Act, though unmistakable rumblings have been recorded on the 
Capitol seismograph from time to time. 

FTC sources reported that some 150 of the 200 manufacturers of apparel, 
home furnishings, electrical appliances, and other consumer goods replied to the 
questionnaire telegrams sent them in May. 

They were asked to furnish the following information for the special survey: 

1. The wholesale and retail resale price named in fair-trade contracts in effect 
April 1, 1946; January 1, 1947; April 1, 1947; and May 15, 1947. 

2. Suggested wholesale and retail price if price is not fixed by contract for the 
above specified dates. 

3. Changes in discounts to retailers and wholesalers between April 1, 1946, 
and May 15, 1947. 

Only Texas, Missouri, Vermont, and the District of Columbia have no fair- 
trade laws in operation. 


[From the St. Louis Globe-Democrat, May 22, 1951} 
UNITED States SupREME Court Rutine Upsets FatreTrRaDE Laws 


WasHINGTON, May 21 (AP).—The Supreme Court today knocked props from 
under fair-trade laws which let merchants fix retail prices on thousands of articles 
in 45 States. 

The court ruled by a 6-to-3 vote that merchants who do not sign fair-trade 
agreements are free to charge cut-rate prices if they wish. 

The 45 fair-trade States have laws compelling all dealers, those who agree to 
uniform prices and those who do not, to sell at the fair-trade price. The practice 
has been widespread for many years. 
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Attorneys attacking the compulsory feature said the court ruling strikes an 
immediate blow at high prices and inflation in the present crisis detonated by 
the Korean war. 

Opposing lawyers said such a ruling just about kills fair trade laws. They 
argued such laws protect the public and small merchants from monopolies gained 
by cut-throat competition. 

In another far-reaching opinion, involving a California case, the high court 
approved broad powers for legislative investigating committees. It said legis- 
lators are immune from court attacks under civil-rights laws as long as they 
stick to proper fields. 

Justice Douglas, dissenting, said the majority opinion gave lawmakers a free 
hand to trample on constitutional rights for an illegal or corrupt purpose. 

Under State fair-trade laws, distributors of trade-mark or brand goods may 
enter into agreements with retail dealers to sell their product at filed minimum 
prices. 

The Supreme Court didn’t say the agreements or the laws which permit them 
are valid. It merely said a dealer who doesn’t sign the uniform price agreement 
can charge anything he wishes. 

Specifically, a supermarket in New Orleans, Schwegmann Bros., was selling 
fifths of Calvert Reserve whisky for $3.55 and Seagrams Seven Crown for $3.51. 
Under an agreement between the distillers and other retailers, the fair-trade price 
was $4.24 for each item. 


CONSUMER GROUP HERE PRAISES RULING 


The United States Supreme Court decision yesterday that fair-trade laws do 
not bar stores from cutting prices if the stores refuse to sign pricing agreements 
was hailed here as a great day for free enterprise. 

Dr. Joseph M. Klamon, marketing consultant of the St. Louis Consumer 
Federation and Washington University professor of marketing, said the decision 
would result in saving American housewives more than $1,000,000,000 a year in 
lower prices on branded goods. 

‘*The decision of the Supreme Court in this case will result in lower prices on 
all branded goods in 45 States where we now have this type of price-fixing law 
known as a fair-trade law,”’ he said. 


Missouri, Texas, Vermont, and the District of Columbia are the only areas 
in the United States which have not had such laws. 

“This decision destroys the current effort in Missouri to enact a fair-trade price- 
fixing bill. This excellent decision restoring competitive pricing takes the slush 
fund lobbying pressure off of State and Federal legislative bodies,’”’ he said. 


(From the St. Louis Globe-Democrat, April 30, 1951] 
CoNSUMERS WARN OF PRESSURE FOR FatrR-TRADE BILL 


The St. Louis Consumer Federation yesterday warned that a well-organized 
drive by out-of-State organizations is using enormous pressure to put over the 
so-called fair-trade bill in the Missouri legislature. 

The federation declared ‘‘No bill in Jefferson City is more harmful to the 
general public and none would cost the citizens of Missouri more than this effort 
to destroy competition and competitive pricing on branded goods. It easily would 
raise the price of such goods no less than an average of 12 percent at the retail 
level. It is the equivalent of another sales tax.” 

Joseph M. Klamon, marketing consultant of the federation and Washington 
University professor of marketing, issued the warning, which was sent members 
of the legislature, including the Senate Criminal Jurisprudence Committee. 

Klamon said, ‘Missouri is being flooded by form letters and telegrams ema- 
nating from sources outside the State in an effort to lobby through our legislature 
this type of price fixing on branded goods.’’ He declared the real drive comes 
from the Fair Trade Education Bureau in New York and the American Fair Trade 
Council, Gary, Ind. 

The federation warning declared that David M. Molthrop, community relations 
consultant for the Anderson Co., Gary, has evidently been traveling all over 
Missouri talking to chambers of commerce, civic clubs and other organizations 
in a full-time drive to enact a fair-trade law. 

Klamon said in conclusion, “It is hoped that the legislature in Missouri will not 
be misled by this sort of appeal. Every other effort to repeal the Missouri anti- 
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trust laws and to permit fair-trade price fixing has been beaten. If the interest 
of consumers and the public generally is given paramount consideration, this 
latest effort will meet a similar fate.” 


{From the St. Louis Star-Times, March 28, 1950] 
Farr-TrRADE Tipe TURN 


It’s a fascinating war that the retailers of New York, spearheaded by testy 
R. H. Macy & Co., are waging against the State fair-trade law. 

For some years now New York has had the law on its books—one of those price- 
fixing measures by which a manufacturer tells retailers how much they must 
charge for his product. While it has been on the books, though, the law hasn’t 
been so much in practice. Regular stores were kept in line by the manufacturers 
easily enough. But discount houses, sprang up all over the place, offering fair- 
traded goods at sharp reductions. Sometimes the discount houses made buyers 
join fictional buying clubs. Sometimes they didn’t. But the manufacturers 
hesitated to crack down on the houses because they were providing such a pleasant 
market for goods. 

Finally, though, Macy’s, tired of seeing its market invaded by the discounters, 
broke into open rebellion. Defiantly Macy’s marked down the price tags on 
dozens of fair-traded items. Now the manufacturers are in a real tizzy. They’ve 
warned some of the big dealers who have gleefully followed in Macy’s broad foot- 
steps. One manufacturer has even gone to court to get an injunction against 
price-cutting—but against three small retailers, not one of the big boys. 

Where it will end, we haven’t the vaguest idea. But this much is clear: The 
tide that ran so long in favor of the fair traders—and so against the bargain- 
shopping consumer—is turned at last. It turned a few weeks ago in California, 
where a grocer is waging a humdinger of a one-man crusade against the law. It 
has turned massively in New York. 

Missouri, which with Vermont and Texas enjoys none of the dubious blessings 
of fair trade, can consider itself lucky it didn’t go along with the first tide. 


{From the St. Louis Post-Dispatch, May 17, 1951} 
Krrer Missournt TRADE FREE 


Members of the legislature should be impressed we should think, by the St- 
Louis Chamber of Comnerce’s stand on proposed fair-trade laws for Missouri. 
The chamber’s executive committee opposes the proposed laws as likely to create 
monopoly and destroy competition. 

Two fair-trade laws have been introduced at Jefferson City. The one in the 
senate concerns petroleum products alone, and the one in the house would permit 
manufacturers to establish retail prices on all trade-marked products. 

Sponsors of this legislation argue that it would be good for business. As the 
Chamber of Commerce exists primarily to work for whatever is good for business, 
its Opposition is the most authentic sort of rebuttal to that argument of the fair 
traders. Other arguments advanced in behalf of the fair trade laws are equally 
incredible. The Bureau of Education on Fair Trade, the propaganda spearhead, 
claims, for example, that fair-trade laws act to keep prices down. With this argu- 
ment it asks the public to believe that the manufacturers who are behind the fair- 
trade movement are eager to spend thousands of dollars to depress the prices of 
their products. 

The fair-trade idea, which is simply price fixing, faces opposition from all quar- 
ters—from liberals and conservatives, from businessmen and consumers. H. E. 
Klinefelter, secretary of the legislative committee of the Missouri farmers asso- 
ciation, says: ‘‘At a time when farmers are being asked to roll back livestock 
prices at a great financial loss, these interests are trying to destroy competitive 
pricing on branded goods. Such a law would raise prices an average of 12 percent 
on the retail level.”’ 

The conservative Wall Street Journal has declared ‘‘the so-called fair-trade laws 
a contradition in a free enterprise society,’’ taking away incentive for more efficient 
distribution and retailing. 
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Missouri has kept free of the fair-trade price-fixing scheme along with Texas, 
Vermont and the District of Columbia. Missourians already straining to pay 
inflated prices and increased taxes will hardly thank legislators who vote to add 
to these financial burdens for no good reason. 


{From the St. Louis Star-Times, April 9, 1949] 
Biow To Farr TRADE 


The Florida Supreme Court has voided that State’s 10-year-old fair trade law. 
No longer can the manufacturer of trade-marked goods set minimum prices and 
force all retailers to adhere to them. The law, said the court, was against the 
public interest; it created a monopoly, stifled competition and was an excessive 
use of the police power. 

There are many people who share the court’s view of this kind of legislation. 
Yet in 45 of the 48 States laws similar to Florida’s have been enacted. In some 
of them they have stood up under court tests. The Florida ruling, in short, is 
contrary to what had seemed a national trend toward price fixing by State laws. 

Missouri happens to be one of the three States where fair trade has been resisted. 
The fight has been bitter at times, and the proponents of a fair-trade law have 
had a powerful argument in the fact that 45 other States had such laws. Now 
the number is reduced to 44, The proponents’ case is weakened a bit by that. 
It is weakened more by the court’s flat denunciation of the principle. 

Minimum-price laws, it has been demonstrated repeatedly, mean a generally 
higher level of prices than prevail under free competition. They penalize the 
consumer and they take away from the enterprising merchant the right to con- 
duet his business in his own way. 

The Missouri Legislature has been commendably stubborn in its refusal to enact 
a fair-trade law. It should be strengthened in this stand by what the Florida 
court has said about such laws after a 10-year trial. 


[From the St. Louis Star-Times, St. Louis, April 19, 1951] 
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85 BRAND-NAME PRODUCTS IN FIFTH’’ SIZE COST $161.92 ACROSS RIVER AND $139.67 IN 
ST. LOUIS, STAR-TIMES SURVEY SHOWS 


(Copyright, 1951, by the St. Louis Star-Times) 


Retail liquor prices in so-called fair trade Illinois are nearly 16 percent higher 
than in free enterprise, nonfair trade St. Louis. 

A Star-Times survey conducted this week disclosed that 35 widely known 
brand-name liquors cost $139.67 here, $161.92 in nearby Illinois. 

That’s an increase of $22.25, or 15.9 percent, in the cost of the 35 liquors when 
sold at retail in the familiar “‘fifth” sizes. 

No such penalty payments are involved in the sale of these identical liquors in 
St. Louis because Missouri is one of only three States in the Union that does not 
legalize fair trade. 

“MINIMUM” SALE PRICE 


But there is a bill pending in the current. Missouri Legislature which, if passed, 
would clamp the misnamed fair-trade law upon retailers in liquor and a wide 
variety of other consumer goods in this State. 

Under the proposed law—as in Illinois—manufacturers of trade-marked or 
brand-name merchandise would bind every Missouri retailer to an established 
“minimum”’ sale price. ; 

This would be done simply by the manufacturer of any such product entering 
into a signed agreement or contract with just one retailer in the State. 


ALL RETAILERS BOUND 


It would make no difference whether thousands of individual retailers here 
signed the fair-trade contract, just so long as one such retailer handling the same 
product did sign the contract anywhere in Missouri, all would be bound. 

This nonsigner provision of the law now is under attack in the United States 
Supreme Court. 
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What it means in comparative retail prices of liquors may be seen from the fol- 
lowing excerpt from a larger table accompanying this article: 


St. Louis Illinois Percent of 
price price increase 


| 
| 
Old Forester (bond) : $4. 69 | $6.7 
Old Quaker (straight) | 3.79 4. 96 
Imperial (blend) 2. 69 3 
Old Smuggler (Seotch) 59 
Over Overholt (rye) 
Hiram Walker (gin) 
3-Star Hennessy (brandy) 


The prices quoted above are the widest apart, percentagewise, turned up in the 
surveys. As will be seen in the larger table, only 1 of the 35 liquors sold higher 
here than in Illinois, only 1 sold at identical price, and 33 sold from 2.3 percent 
to 43.9 percent higher in nearby Illinois. 

Illinois’ Fair Trade Law is on a voluntary basis, as is the law proposed for 
Missouri. This means that a manufacturer may, or may not, elect to fair trade 
his product in Illinois, Missouri trade-marked products, however, definitely are 
fair traded. 

INDUSTRY DECIDES 


That means, in practical effect, that the liquor industry does its own policing 
of the law, because the fair trade act merely permits manufacturers to enter into 
private contracts with retailers or distributors. On complaint from one retailer 
that a competitor is underselling him, the manufacturer may bring injunction 
proceedings against the offender. 

Manufacturers and distributors of liquor in Illinois are not even required to post 
their established fair trade retail prices with any State agency. Instead, the 
Illinois Beverage Journal, published in Chicago, regularly lists the prices of all 
brand-name, fair-traded liquors, for guidance of Illinois retailers. 

Liquor for vears has sold here at prices well below those in nearby Illinois. 
Some Illinois distributors have said that liquor, by the case, may be purchased 
cheaper at retail here than they can handle it on a wholesale basis in Illinois. <A 
St. Louis liquor retailer confirmed this when he said: 

“You’d be surprised how many cases of liquor, bought retail here, go across the 
downtown bridges into nearby Illinois.” 

The interstate status of fair trade laws recently suffered a far-reaching jolt in 
a United States Circuit Court of Appeals decision in Philadelphia. In brief, the 
court held that despite the fact Pennsylvania is a ‘‘fair trade’ State, mail order 
houses in Pennsylvania may advertise and sell outside that State below the fair 
trade price levels. 

ONLY SALES WITHIN STATE 


In the Pennsylvania case, E. A. Wentling, operator of a small mail-order business 
in Palmyra, was sued in United States district court by a manufacturer who won 
an injunction against him. On appeal, however, a three-judge circuit court of 
appeal unanimously held the injuction should apply only to sales within Pennsyl- 
vania. 

‘Allowing each State to regulate prices in interstate commerce, said the cour, 
might ‘result in a complete block of trade between states in fair traded com- 
modities’,’’ said the Consumers Union in a recent issue of its Consumer Reports 

Dr. Joseph M. Klamon, professor of marketing at Washington University, had 
this to say: 

“If the United States Supreme Court concurs in that decision, the effect will be 
to give the public of this Nation no less than $1,000,000,000 (billion) annually 
in the shape of lowered retail prices. 

“If the Wentling case is upheld, then a Kansas City or St. Louis retailer, mail- 
order house, or any other commercial establishment could offer branded, price- 
fixed goods in newspaper and catalog ads for sale in “fair-traded’’ territory—Llli- 
nois or Kansas, for example, and move the goods in interstate commerce. 

‘That would be the most devastating blow yet received by the so-called State 
fair trade price fixing laws. 

“Tt would mean the end of them.” 

An east side grocer who admitted he “felt the pinch” suggested one of two solu- 
tions: ‘Repeal the Illinois Fair Trade Law or enact itfin Missouri.’ 
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LIQUOR 15.9 PERCENT HIGHER UNDER “FAIR TRADE”’ FOR ILLINOISANS 


Here is a table showing how 35 nationally known brand-name liquors in fifths 
sold at retail 15.9 percent higher in nearby “fair trade’’ Illinois this week than in 
St. Louis, which does not have so-called fair trade. 

Prices quoted show that the 35 fifths cost only $139.67 in St. Louis and that 
the same items cost $161.92, or $22.25 more, in Illinois. 


St. Louis Illinois | Percent of 
price price increase 


BOURBON 


(BONDED) 
Fleischmann’s 
I. W. Harner 
Old Forester 
Old Taylor 


Subtotal 


(STRAIGHT) 
Ancient Age 
Glenmore 
Old Charter 
Old Qvaker 
Old Stag 


Subtotal 


(BLENDS) 
Fleischmann’s 
Four Roses 
Hill & Hill 
Imrerial 
Old Thompson 


Seagram's ‘‘7”” 
Subtotal 


ScoTcH 
Black & White 
Haig & Haig 
Johnnie Walker (Red) 
Old Smuggler 
Teachers 
Vat 69 
White Horse 


Subtotal 
Old Overholt 


Burton’s 
Dixie Belle 
Fleischmann’s 
Gilby’s 
Gordon’s 
Hiram Walker 
Kinsey ’s 
Schenley’s 
Seagram’s 


ee 


wet wel wen DN 
nf oawonz~— 


wt | et et 
mona 


iwi 
iw 


Subtotal 


on 


1] 


BRANDIES 
Coronet V.S Q - cmewa ‘ 
DeKuyrer ; ‘ 3. 84 4.10 
$-Star Hennessey : See 5. 97 7. 25 | 


16.5 


Subtotal —_ te ete oes ; 13. 60 15. 84 | 


Grand total ane Beak « 139. 67 161. 92 | 15.9 


NotTEe— Of the 35 liqror items, 33 were higher in INinois than in Missouri. One item, Burton’s gin, was 
priced the same in both States. Dixie Belle gin was 29 cents higher here. 
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[From the St. Louis Star-Times, May 7, 1951] 
Pros AND Cons Voicep on “Farr TRADE’? MEASURE 
FIRST ARTICLE IN NEW SERIES 


A bill to permit manufacturers of name-brand products to estab- 
lish minimum retail sale prices in Missouri is pending in the 
legislature at Jefferson City. It is known as the fair-trade bill, 
perennially one of the most controversial measures to reach the 
legislature. 

As a public service to its readers, the Star-Times today presents 
herewith the first in a series of companion articles presenting the 
argument for and against fair trade. Missouri, Texas, and Vermont 
are the only States that do not have fair trade. 

Additional articles in this series will be published on succeeding 
days. 


By Dr. Joseph M. Klamon, marketing consultant, St. Louis Consumer Federa- 
tion; professor of marketing, Washington University 


A year ago the Wall Street Journal said editorially: ‘‘This newspaper has in- 
sisted that the so-called fair-trade laws are a contradition in a free-enterprise 
society. If manufacturers are to tell retailers the minimum prices at which to sell 
products what incentive is there for more efficient distribution? For more effi- 
cient retailing? Competition is the life-blood of a free economy.”’ 

After pointing out that Missouri and Texas not only do not have fair-trade laws 
but do have antitrust laws that positively forbid price fixing, the Wall Street Jour- 
nal then said, ‘‘We hope that Missouri and Texas will keep up their good work. 
We trust that other States will learn from their example.”’ 

Vermont and the District of Columbia also do not have fair trade price fixing. 
The District of Columbia is Federal territory and the Sherman Act does not per- 
mit fair trade price fixing either in interstate commerce or in Federal territory. 


WILL NOT RUN AFOUL 


The Miller-Tydings Act merely says that fair trade price fixing in intrastate 
commerce will not run afoul of the Sherman Act only if a State permits it. The 
Miller-Tvdings Act was lobbied through Congress by brand-name manufacturers, 
retail druggists, and similar trade groups, all interested in price fixing, restraint of 
trade, and no competitive price pressure from more efficient lower cost mass dis- 
tributors. 

In no case was a fair-trade law ever enacted as a result of a request of disinter- 
ested civic groups, but only after costly lobbying by those who have profited as 
a result of higher fixed prices and no competition. Without exception every dis- 
interested authority of nation-wide repute in economics or marketing has severely 
criticized fair trade price fixing as being very harmful to the publie and destructive 
of free enterprise competitive pricing. 

No statistical data from any disinterested source or any research group with any 
standing has ever even remotely suggested that fair trade price fixing is not ex- 
tremely harmful to living standards and invariably results in much higher fixed 
prices. Such data as has been offered falls clearly within the category of self- 
serving special pleading ‘‘research,”’ of no professional value whatever. 


PROFESSIONALS VIEW FAIR TRADE 


Professors Malcolm P. McNair of Harvard University, Agnew of New York 
University, G. W. Stocking of Texas University, Corwin D. Edwarcs of North- 
western. University, and the FTC, Colston E. Warren of Amherst College, and 
Consumers Union, Westerfield of Yale University and many others have all 
stated that fair trade price fixing results in considerably higher fixed prices and 
is harmful to public interest. 

However, those who lobbied through the Miller-Tvdings Act and 45 fair trade 
laws and who have profited enormously as a result thereof ask us to believe that 
the repeal of our antitrust laws in many States and this form of price fixing pro- 
motes competition and is beneficial to the public. 

It is rather difficult to believe that many millions were spent only as a result 
of sheer altruism on the part of the Fair Trade Council representing 5,000 manu- 
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facturers of branded goods and the Fair Trade Education Bureau representing 
retailers, wholesalers, and manufacturers of branded merchandise. 


LEGALITY CONFUSES ISSUE 


It is not a question of legality. That only confuses the issue. It is a question 
of the wisdom of a public policy that represents affirmative governmental inter- 
ference in behalf of restraint of trade and price fixing rather than the reverse. 
It is not a question of legality or power to pass a fair trade law, but rather will it 
help or hurt public interest. On that question the testimony of every disinterested 
professional expert and body of consumers is clearly and unanimously adverse 
to fair trade price fixing. 

250 BILLION INCOME 


The national income now is over $270 billion a year. The volume of retail 
trade last year was in excess of $140 billion. Of this sum, branded merchandise 
in all fields equaled close to $50 billion. Three States, including Missouri, and 
also the District of Columbia do not have such laws. Also not all manufacturers 
practice this form of price fixing. The aver age incre ase in retail prices will vary 
from over 16 percent on some items to below 12 percent on others. 

If higher fixed prices on about $50 billion in vetall trade did not exceed 2 percent, 
the cost to the public would be about a billion a vear. This is an ultraconserva- 
tive estimate as Fortune above referred to proved. 

Whenever a magazine or a newspaper expresses opposition to this unfortunate 
departure from free competitive pricing it is invariably threatened with loss of 
revenue if it did not recant or at least cease its opposition. To the great credit of 
Fortune and many newspapers who have been subject to the same pressure such 
coercive pressure to stop opposing price fixing has often failed. 


OPPOSITE IS TRUE 


Were it not so serious a menace to public interest and living standards, the 
effort on the part of fair traders to persuade us that these laws are in the public 
interest, keep p.ices down and are helpful to a competitive economy would be 
quite amusing. It is apparent to every disinterested person that the exact oppo- 
Site 1s true. 

Millions of dollars have been spent to put over price fixing on branded goods, 
In the nest 20 vears it has cost consumers in 45 States many billions in higher 
living cos‘'s. Their persistent expensive propaganda that fair trade price fixing 
is gooa fo the public and keeps prices down is somewhat less than convincing 
Such statements may be repeated ad infinitum, ad nauseum, but the evidence 
would seem conclusively to prove the contrary. 

As Shakespeare might have put it, ‘‘“methinks the lady doth protest too much?” 

Without exception fair trade laws were passed in 45 States only after enormous 
pressure and lobbying by self-seeking interested groups. In every case legislators 
were flooded and inundated by telegrams and letters that were inspired by groups 
who knew perfectly well what they wanted and who have given us many dis- 
couraging examples of government by lobbying and pressure—government by 
telegram—and coercion. 

COMPETITIVE BIDDING 


Consumers must have competitive pricing on all goods, branded and un- 
branded, and such pricing on identical brands available through lower cost retail 
ehannels. No brand name was ever injured because someone bought an appliance 
or a branded drug item at a bargain price. 

If price fixing without limit is to be permitted in every instance where a package 
of goods has a brand name, there will, of course, be no end to multiplying brands 
in order to practice restraint of trade and collusive price fixing. 

Property interest in a brand is not destroyed or impaired by competitive pricing. 
Giving an article a brand name should not thereby endow it with immunity from 
competitive pricing on any level. Fair trade has never contributed anything to 
public welfare. It has always meant much higher prices. It has never kept 
prices down. 

Fortune in January and April, 1949, estimated that fair trade was then costing 
the public $750 million a vear in higher fixed prices on branded goods where such 
laws exist. This conservative estimate is now out of date. The cost to the public 
in higher prices as a result of fair trade in 45 States is far in excess of a billion a 
year. This is the price America pays as a result of fair trade. 
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Three years ago the writer spoke before a senate committee in Jefferson City 
on behalf of the St. Louis Consumer Federation which represents approximately 
145,000 consumers in the metropolitan St. Louis area. An effort was then being 
made to lobby through a fair-trade bill. At the time I stated: 

“This bill has only one purpose and that is to increase prices. It is devilish 
legislation at any time, and particularly now in a period of high inflation when 
persons of low income are compelled to shop for bargains to obtain the bare neces- 
sities of life within their income. You could not possibly enact a tax bill which 
would bear as heavily on the people as would this bill.”’ 


INFLATION MUCH WORSE 


Inflation is much worse now than it was then. We now have a 50-cent dollars 
A man who made $5,000 10 years ago must now earn $10,000 to prevent an im- 
pairment of his living standard. Living costs are sky high. The country is 
asking for effective ceilings to keep prices from going higher. 

Fair traders want an absence of competition on branded goods and sky-bigh 
minimums to keep their prices from going any lower. They may rise as much as 
possible. Fair traders say costs of war material, meats and foodstuffs have risen 
more, percentagewise, then fair-traded branded goods. This is deliberately 
misleading, for while percentagewise this may be true, yet all fair-trade fixed 
prices started from fantastically high minimums that barred price competition so 
they did not have much farther to go. In reality they are comparing noncom- 
parables, 

If the advocates of fair trade were half as efficient in business as they are in 
lobbying and turning enormous pressure on legislators, they would not need this 
harmful crutch which destroys a free economy and gives us rigged, fantastically 
high, fixed prices. 


NEWSPAPERS’ OPPOSITION 


The four leading newspapers in Missouri have in every case in the past where 
a fair-trade bill was introduced vigorously opposed repeal or modification of 
Missouri’s excellent antitrust laws, which were drawn by Champ Clark and which 
make collusive price fixing illegal. 


By Herman Winkelmann, executive manager, Retail Druggists Association of 
St. Louis 


This year marks the twentieth anniversay of the passage of the first voluntary 
fair-trade law in the United States. Forty-five State legislatures—excepting only 
Texas, Vermont, and Missouri—have enacted this measure into law in that peviod. 
and Congress, through the Miller-Tydings Act, has sanctioned fair trade to operate 
in interstate commerce. 

Two decades provide us with sufficient perspective to examine fair trade and 
assess its value. Is it in the public interest? Does it further our free-enterprise 
system? To both questions, over 2,000,000 businessmen, small and large 
retailers, wholesalers and manufacturers—respond with a firm ‘‘Yes’’. And 
sharing this judgment are the courts of our land. Heading the list is the United 
States Supreme Court which, in a unanimous opinion handed down in 1936, upheld 
the constitutionality of fair trade. Courts in 15 States have concurred in our 
highest tribunal’s finding. 

This unanimity of opinion is tribute to fair trade as a principle of fair play in 
the market place—fair to consumer and businessmen alike. Why is it so con- 
sidered? 

STATE LAWS PERMISSIVE 


Voluntary fair-trade laws are permissive State statutes. They allow a manufac- 
turer, if he chooses, to enter into a contract with his distributors whereby he estab- 
lishes the minimum resale price of his trade-marked products. He is permitted 
to do so in order to protect the property rights of his brand from damage by the 
unfair competition, of price cutters. Our courts and legislatures have accorded 
this right to trade-mark owners, just as they have done in the case of copyright 
and patent owners. Nor, in this respect, does it differ from any other law that 
forbids exploitation of another’s property, without his consent, for personal profit. 

There is nothing in the voluntary fair-trade laws exempting them from the 
Federal antitrust statutes pertaining to conspiracies in restraint of trade. The 
Miller-Tydings Act prohibits collusive price-fixing agreements. As a further safe- 
guard against monopoly, the 45 State fair-trade laws stipulate that a product, to 
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be fair-traded, must be in free and open competition with articles of a similar 
class produced by others. 

Consequently, fair trade spurs competition. Because of the law’s voluntary 
character, some manufacturers put their brands on fair trade and others do not. 
Fai:-traded goods not only compete with each other for consumer acceptance, but 
with non-fair-traded items of the same class. And this is good free-enterprise 
doctrine. For the consumer is thus given freedom of choice as between various 
brands that freely vie for her favor. It is ability to choose that enables the con- 
sumer to influence prices, since by buying or refusing to buy she spells the success 
or failure of a product. 


FIRMS AWARE OF POWER 


Every firm producing merchandise for resale is aware of this power. Those 
which do not heed it when establishing prices, whether fair trade or not, will 
shortly find themselves priced out of the market, as some now-defunct com- 
panies learned too late. 

Perhaps in no single respect has fair trade contributed more to the public 
welfare than in keeping prices down. Fair trade prices, over the years, have 
shown resistance to inflation, while other consumer prices have soared. Fair 
trade prices in drug stores, for example, rose only 10.5 percent from prewar 
1939 to December 1, 1950, compared with a 75.6 percent increase in the over-all 
cost of living, as shown by the United States Bureau of Labor Statistics Index. 
The stability of fair trade prices, which will be discussed further in a succeeding 
article, contradicts assertions that trade-marked brands could be sold for less 
but for fair trade. 


ENCOURAGES COMPETITION 


As mentioned earlier, fair trade is designed to encourage fair competition as 
opposed to the destructive kind represented by predatory price cutting. This 
practice, known to businessmen as loss-leader selling, consists of advertising 
nationally known brands at or below what it cost the retailer, and is intended to 
lure customers. Too many unsuspecting consumers fall for the bait. A bargain 
is difficult to resist. 

The phony nature of the bargain should be quickly apparent. No merchant 
can afford to seli at a loss. He obviously must cover operating expenses, as well 
as make a profit. The predatory price cutter recoups the loss on the sale of the 
loss leader by charging exorbitant prices for other items—long-profit items with 
which the public is unfamiliar. 

Attracting customers under false pretenses is not consistent with the American 
concept of fair competition; it is outright deception. True, some customers will 
only buy the advertised bargain, provided they are not told it is “sold out’’ and 
switched to something else “just as good.’’ But others fall for the scheme in 
the mistaken notion that all merchandise in the store is a bargain. If the price 
cutter could not rely on his bargain psychology, he would soon discontinue loss- 
leader selling. 

OPERATE IN RED 


Predatory price cutters deliberately operate in the red in order to eliminate 
competition. When they succeed, they do so through character assassination, 
since they imply that competitors who charge standard prices for standard quality 
brands are gougers. Then, backed by superior dollar power, they squeeze the 
smaller, but just as efficient, merchant out of business in price wars. Lacking 
competition, price cutters are free to discard bait sales and charge all the traffic 
will bear. The public knows this as a monopoly and is opposed to it. 

The late United States Supreme Court Justice Oliver Wendell Holmes de- 
run the publie will profit by this court permitting knaves to cut reasonable prices 
for some ulterior purpose of their own, and thus to impair, if not to destroy, the 
production and sale of articles which it is assumed to be desirable that the public 
should be able to get.” 

Another famous Supreme Court Justice, Louis D. Brandeis, had this to say: 
“‘America should be under no illusion as to the value or effect of price cutting. It 
has been a most potent weapon of monopoly—a means of killing the small rival 
to which the great trusts have resorted most frequently.” 

This type of competition was responsible for thousands of small retailers being 
forced out of business in the twenties and early thirties, before fair-trade 
laws were enacted. It is the ‘‘Mama and Papa”’ store, the innumerable little 
enterprises run by hard-working people, that remain the backbone of our economy. 
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Fair trade helps them exist side by side with their large competitors, aad thus 
aids to distribute mass-produced goods from our factories to consumers every where. 


NO CRUTCH FOR RETAILER 


But fair trade is no crutch for the lazy or inefficient retailer. A recent survey 
of drug store operations shows that druggists’ ope rating costs under fair trade are 
not only lower than those in the nonfair-trade States, but are considerably below 
the 30.5 percent of the admittedly efficient United States department stores. 

The principle of resale price maintenance is practiced extensively in this 
country. Fair trade is merely one legal form. Others are sontigqamens selling 
and exclusive dealerships, which account for annual sales of $30 billion. What- 
ever the means employed, the objective is the same; to protect the reputation of 
a trade-mark from exploitation and guard the product’s distribution system from 
the chaos of price wars. 

Every newspaper and magazine publisher practices the fair-trade principle 
when he establishes the minimum price at which his publication is sold to the 
public. A newsdealer who used a magazine as a loss leader would no longer be 
permitted to sell it. Yet publishers and the public do not question the custom of 
charging a standard price for a newspaper or magazine. It’s a symbol of value 
received. 

Similarly, the makers of automobiles, electrical appliances, household furnish- 
ings and other products use standard pricing. Producers who avail themselves 
of fair trade do so because it is best suited to their systems of distribution. It is 
sheer inconsistency to oppose fair trade, under which only $5 billion of goods are 
sold annually, while approving the $30-billion volume transacted by these other 
forms of resale price maintenance. 


[From the St. Louis Star-Times, May 8, 1951] 


Pros anp Cons on “Farr Trapr’’—Dr. KLAMON AND WINKELMANN PRESENT 
VIEWS 


SECOND ARTICLE IN A SERIES 


A bill to permit manufacturers of name-brand products to estab- 
lish minimum retail sale prices in Missouri is pending in the legisla- 
ture at Jefferson City. It is known as the fair trade bill, perennially 
one of the most controversial measures to reach the legislature. 

As a publie service to its readers, the Star-Times today presents 
herewith the second in a series of companion articles presenting the 
arguments for and against ‘‘fair trade. Missouri, Texas, and Ver- 
mont are the only States that do not have “fair trade.” 

Additional articles in this series will be published tomorrow. 


By Dr. Joseph M. Klamon, marketing consultant, St. Louis Consumer Federa- 
tion; professor of marketing, Washington University 


The United States Supreme Court, within a year or two, perhaps sooner, may 
give the public rather substantial relief from fair-trade laws. 

It may hold the Sherman Act paramount and in full foree in all interstate 
commerce, thus permitting competitive pricing on branded goods in all cases 
where any goods move across State lines. 

The Supreme Court also may hold in another important case that restrictive 
price-fixing devices do not bind retailers who do not individually sign agreements 
to respect fixed prices. 

This would destroy the effect of the so-called nonsigner clause. This, too, 
may prove an immense benefit to price competition and to the public. 

Fair-trade advocates everywhere are on the defensive in an effort to protect 
their false price levels and higher rigged prices. This in spite of the yearly 
expenditure of large sums in propaganda by the Fair Trade Education Bureau 
of New York and the American Fair Trade Council of Gary, Ind. 


NO TIME LOST 


After the Miller-Tydings Act was passed, no time was lost in taking advantage 
of the open season and the unlimited hunting license given by this act to retailers. 
All they had to do was to induce a State to pass a fair-trade law. 
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Prof. M. P. MeNair, of Harvard, writing in the Journal of Marketing, April 
1938, shortly after the act was passed, said: 

‘‘When legislation is passed so rapidly and with so little deliberation by elected 
representatives of the people that 10 States actually copy the same stenographic 
error in a bill, business well may be granted some indulgence if it takes a little 
time to find out what is going on and to adjust itself to a new condition.” 

This means that after States were permitted to pass fair-trade laws by the 
Miller-Tydings Act, 17 State legislatures then in session were induced as a result 
of lobbying pressure to pass State fair-trade bills so fast that 10 enacted into law 
the same stenographic error. This gives some idea of the well-organized source 
of the demand for such laws. 


SUDDEN ACTION 


Professor McNair, of Harvard, also said: ‘These legislative restrictions on 
freedom of pricing, though foreshadowed in various ways, have burst upon the 
business community with such a sudden, dazzling glare of brillance that it is, as 
yet, too soon to draw conclusions from any statistical appraisal of results.” 

Alleged data from individuals who sponsored these laws is without exception 
misleading, self-serving propaganda, financed by such groups as those mentioned 
above. They do not represent any disinterested professional surveys. 

However, dependable statistical data may presently be forthcoming as a result 
of the Federal Trade Commission’s inquiry and also as a result of spot checks and 
field surveys such as those conducted by and reported in Fortune magazine for 
January and April 1949, and recently by the St. Louis Star-Times. Studies that 
have appeared from time to time in the Journal of Marketing have likewise been 
uniformly adverse to fair trade from a public point of view. 


DANGER CITED 


The late Prof. Frank Fetter, of Princeton, said: ‘‘Whenever you hear the 
phrase ‘fair trade law’ it is high time for all hands to be on deck for the Republic 
is in danger.” 

When retail groups turn increasing pressure on manufacturers to force them 
to go along with wider margins, more price control, and restrictions on channels 
thus interfering with manufacturers’ marketing policies, they may perhaps join 
forces with consumer and other public groups in rebelling against fair trade price 
fixing. 

In the long run that type of production and distribution will survive which 
gives the greatest value and which deserves to survive. Efficiency in production 
which may result in economies can easily be dissipated in wasteful marketing. 

Nothing can really be good for business which is harmful to public interest. 
We cannot profess a belief in the free enterprise competitive system while we 
attempt to practice trade restraint and rigid price fixing—professing free enter- 
prise and practicing monopoly. 

If these laws did not restrain trade then why is every effort to enact one pre- 
ceded by a severe attack on our antitrust laws? All fair trade laws represent 
affirmative governmental interference in behalf of price control. The reverse 
is the philosophy and policy embodied in the Sherman Act. Fair trade laws 
represent a legal privilege permitting brand-name goods to be sold at any fixed 
price without any relation to invoice or cost. 

All advocates of such laws speak endlessly of the so-called evils of loss-lead 
selling which they identify as sales below cost, or predatory competition. If this 
is all they really wanted to stop, then unfair sales acts such as they have had 
passed in about 30 States preventing sales below cost would be a complete answer. 

While they dwell at length on loss-lead selling, they really want not a law that 
will merely stop this, but the legal right to fix any margin and any retail price 
however high and regardless of cost as long as the item is branded. Under the 
guise of complaining as they do without end about the loss-lead, they then succeed 
in putting over price fixing without limit on any branded goods without regard to 
cost. The so-called remedy goes far beyond the alleged evil and is extremely 
harmful to all consumers. 


PRICE FREEDOM UPSET 
These advocates seriously interfere with the freedom of pricing by manufac- 


turers for they threaten boycotts of merchandise if discounts, margins, price agree- 
ments, and channel restrictions are not entirely to their liking. 





RESALE PRICE FIXING 433 


First, organized retail groups like the National Association"of Retail Druggists 
insist upon a minimum maintained price margin. The next step is to demand a 
wider margin; the next—to exert coersive pressure upon manufacturers telling 
them which type of retailer may or may not handle a certain product under pen- 
alty of a boycott; possibly a boycott to stop so-called drug items from moving 
through grocery channels. 

This type of featherbedding rapidly becomes a racket in which an individual 
representing a well organized retail group exerts increasing pressure upon a manu- 
facturer to his detriment and also to the public’s detriment. 

Our free-enterprise system that has made America great and strong, attacked 
for forces from without such as Russia and foreign cartel systems, and betrayed by 
forces from within as in the case of so-called fair trade is desperately in need of 
friends, but free enterprise in this country may find the going rather rugged unless 
its friends who believe in competitive pricing speak up against trade restraint 
or fair trade and in behalf of free trade in both interstate and intrastate commerce. 


PROTECTION FOR PUBLIC 


In a competitive economy all the public asks is adequate information and 
competitive pricing. Only under these conditions can the public protect itself. 
In a sellers’ market nearly all survive, but the efficient earn more. In a buyers’ 
market there is a great premium on relative efficiency for only the businessman 
who gives values, cuts his costs and prices competitively will attract customers. 

It is this inexorable law giving the businessman who offers the greatest values 
a. chance to operate profitably that fair trade advocates wish to avoid by pre- 
venting lower cost efficient operators from underpricing them. An artificial, 
rigged, uneconomically wide margin and high fixed price tends to defeat itself. 

Last year 200 discount houses selling brand-name appliances in New York City 
alone in open violation of the New York State fair-trade law sold $450,000,000 of 
such appliances in 1 year. This, of course, did not mean more business, but 
simply a diversion from norma! channels that were prevented legally from meet- 
ing price competition to channels that did not hesate to violate the law in order 
to meet the public demand for real values. 


BARGAIN HUNTER’S ROLE 


Not only does the bargain hunter, pressed by inflation, help to break down 
price restraints, but the largest manufacturers of brand-name merchandise nat- 
urally and eagerly pressing for volume facilitate the business of bargain hunting 
consumers and discount houses that are happy to cater to them. 

It is apparent that any false price level tends to defeat itself and it is a good 
thing in our free competitive economy that this is so. But even if price fixing 
succeeds in only a smaller degree, the rewards in higher fixed prices inimical to the 
public are so great that the pressure for restraint of trade and fixed prices has not 
slackened greatly in the past 20 vears. 

Fair trade advocates know that all disinterested studies thus far show clearly 
that such laws increase prices to consumers on branded goods a minimum of 10 to 
20 percent. 

These advocates dilute the percentages, often intentionally by taking the total 
volume of all trade on all levels, manufacturing, wholesaling, and retailing, raw 
materials and unbranded finished products. 


DECEPTION DELIBERATE 


They then compare noncomparable items and often practice deliberate de- 
ception in order to understate the harm to the public of price fixing on branded 
goods. 

Perhaps Matthew Arnold was not far off when he suggested that opinion, data, 
or criticism which is not entirely disinterested may often be utterly worthless. 


By Herman Winkelmann executive manager, Retail Druggists’ Association 
of St. Louis 


The American consumer has been a direct and substantial beneficiary of the 
voluntary fair-trade laws during the 20 years of their existence. During that 
period, as we all know, our country struggled through some of the severest 
inflationary pressures in its history, Yet, abundant statistical evidence proves 
that fair-trade prices held the line against inflation to a remarkable degree. 
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Soaring consumer prices certainly made an impact on the publie’s budget in 
World War II. No housewife will soon forget how food prices jumped 93 percent 
between 1939 and 1947, and the over-all cost of living, 59 percent, according to 
the Bureau of Labor Statistics. 

Nearly all lines of consumer goods joined that upward spiral with one notable 
exception. Prices of 7,334 drugstore products sold under fair trade rose only 
3.1 percent in that period. And these fair-trade prices back in 1939 had declined 
1 percent from prefair trade depression days, according to the University of 
Minnesota’s School of Business Administration. 


INFORMATION UP TO DATE 


Now, a recently completed study of drug-store prices conducted by the Bureau 
of Education on Fair Trade brings the information up to date. The scope of the 
survey is reflected in the fact that the sample was taken from merchandise cate- 
gories representing more than 90 percent of the sales of proprietaries, toiletries, 
pharmaceuticals and sundries. These groups account for approximately $2,- 
400,000,000 of annual sales. 

The research data show that fair-traded drug prices rose only 10.5 percent from 
prewar 1939 to December 1, 1950, terminal date of the survey. Contrast this 
figure with the 75.6 percent increase in the cost of living generally since 1939, 
as shown by the United States Bureau of Labor Statistics index. The difference 
is translated into millions of dollars of savings for the American people. 

The study reveals many significant facts. For instance, from January 1, 1947 
to December 1, 1950, drugstore items sold at fair-trade prices climbed only 7.4 
percent; the cost of living rose 16.4 percent. In addition to the drug industry, 
other fields where fair trade is prevalent showed a comparable ability to hold the 
price line. Among these retail fields are books, hardware, jewelry and silverware. 


RELUCTANT TO HIKE PRICES 


Manufacturers using fair trade have, on the record, been strikingly reluctant to 
increase consumer prices because of the intense price competition in the open 
market. Here, fair-traded national brands not only compete with each other but 
also with non-fair-traded national and private brands. Fair-trade prices have 
increased only under the pressure of rising costs of materials, labor transportation 
and sales promotion. Even so, some manufacturers have refused to increase 
prices because of considerations of competition, while others have found it possible 
to reduce prices on some items because of substantially increased demand and 
of manufacturing economies. 

The results of the survey show that there would be no need for Government 
price controls of any kind in the United States in the immediate future if the 
price behavior of all items in our economy since 1947 had been comparable to 
the price behavior of fair-traded products, and particularly of fair-traded drug 
products. 

These are verifiable statistics of fair trade’s record in resisting inflation on behalf 
of the consuming public. These figures prove the emptiness of the claims made 
by fair trade’s opponents, namely that they could sell nationally advertised brands 
for less without fair trade. Significantly, those most vociferous in making such 
claims are the people who stand to profit by the destruction of fair trade—the 
predatory price-cutters. 

CHARGES UNFOUNDED 


The widely publicized but unfounded charges are completely consistent with 
their efforts to appear as Mr. Charity, whose only concern is to “help” the harassed 
housewife. This philanthropic mask, of course, is completely misleading. The 
predatory price cutter is out to palm off long-profit items on his customers, under 
the guise of bargains: Without fair trade, he can sell famous national brands 
below cost, and exploit them as customer ‘“‘bait.’’ In this way, he deceives the 
public into thinking that everything he sells is a bargain and inflicts serious 
injury on his competitors who use honest methods of retailing. 

Is it true that fair trade prevents retailers from selling at lower prices? Abso- 
lutely not. On a Nation-wide basis, prices are lower under fair trade than thes 
are where fair-trade laws do not exist, according to the only comprehensive price- 
comparison study ever made. 

A leading, independent research organization compared prices of a famous 
products sold through drug stores in the three nonfair-trade States with prices of 
the same products in the 45 fair-trade States. The survey covered a 6-month 
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period from July through December, 1949. It included 26 highly popular drug- 
store items—typical ‘‘bargain bait’? merchandise in Siates without fair-trade laws. 
These were the items, in short, on which you could expect to get lower prices 
without fair trade, if they really existed. 


PRICES COMPARED 


The study showed that 17 of the 26 items were sold for less, over-all, in the fair- 
trade States. Only nine sold for less in the nonfair-trade area. The maximum 
price difference between the two areas was 3 cents. Only 3 products out of the 
26 showed this much difference and 2 of these products sold for 3 cents less under 
fair trade. Finally, taking all the products together, it was found that consumers 
in the fair-trade States paid one tenth of a cent less over-all than consumers in 
the nonfair-trade area. 

These findings prove that fair-trade prices are the lowest a retailer can charge 
and still make enough to stay in business. In nonfair-trade States, highly popu- 
lar items may be advertised as loss leaders to attract customers to a cut-rate store. 
You will find that the cut-rater more than averages up whatever loss he sustains 
on these bargains by selling the customer other merchandise on which he realizes 
more than his usual mark-up. It can’t be otherwise. No one can be a philan- 
thropist and stay in business very long. The ‘ bargains,’’ furthermore, do not 
average out to consisteatly lower prices in nonfair-trade States, as the survey 
shows. 

It is frequently asserted, as an argument against fair trade, that the retailer 
should be permitted to charge as little as he chooses for any article to which he 
has taken title. What is the effect of fair trade in this respect? Under fair trade, 
a retailer can charge any price he pleases, provided he first removes the identifying 
trade-mark on the product he is selling. Fair trade simply prevents him from 
exploiting the property and good name of others for his own profit because he does 
not own the trade-mark itself. That remains the property of the manufacturer, as 
the United States Supreme Court has recognized. The trade-mark is a product’s 
guaranty of quality, the symbol of a fine reputation built up over many years, 
often at great expense to the manufacturer. 


PRICE MAINTENANCE 


It is difficult to understand why any manufacturer should be deprived of the 
right to use resale price maintenance to protect the property value of his trade- 
mark and to guard the stability of his distribution system. This right is made 
accessible under fair trade to manufacturers who cannot use such costly distri- 
bution methods as consignment selling which achieves the same objectives. 

Are opponents of fair trade prepared to advocate the abandonment of all 
methods of resale price maintenance in our economy at the same time?’ For 
resale price maintenance, the principle embodied in fair trade, is used by every 
newspaper and magazine publisher in this country. It is also practiced by every 
automobile manufacturer, by producers of major electrical appliances, home 
furnishings, wearing apparel, and many others. 

Nobody questions the right of a publisher, for example, to establish the price 
at which newsdealers must sel} his newspaper. Nobody questions paying $2,000 
for a $2,000 car. These stabilized prices are taken for granted, as are the distri- 
bution methods which make them possible, namely: Consignment selling, 
franchise arrangements, and so on. Yet the objective of all stabilized pricing, 
including fair trade, is exactly the same, the protection of the trade-mark and 
of the distribution system against the destructive effects of predatory price 
cutting. 

If the principle of resale price maintenance is not acceptable under the legal 
basis of fair trade, then it cannot be acceptable on any other legal basis. For 
whatever the lega) basis, the end result is precisely the same. 

In terms of its role in our distribution system and in terms of its positive benefits 
to consumers, fair trade, as an instrumentgpf public policy, has more than proved 
its worth. 
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AND Cons on “Farr TrRapr’’—Botsu Sipes Sum up THerr ARGUMENTS 


FINAL ARTICLE IN A SERIES 


A bill to permit manufacturers of name brands to establish mini- 
mum retail sale prices in Missouri is pending in the legislature at 
Jefferson City. It is known as the fair-trade bill, perennially one of 
the mest ecntroversial measures to reach the legislature. 

As a public service, The Star-Times presents the concluding 
articles in a series of three companion presentations for and against 
fair trade. 


By Dr. Joseph M. Klamon, marketing consultant, St. Louis Consumer Federa- 
tion; professor of marketing, Washington University 


Less than a year and a half ago the fair traders had their annual meeting at the 
Waldorf in New York. It was shortly before Christmas 1949. Plans were 
made ferthwith to raise $300,000 to tell the public how good fair trade is for 
consumers. ; 

They now operate on an annual budget of $120,000 a vear to tell the public how 
helpful the absence of price competition on branded goods is in lowering prices 
and stopping inflation. 

This, of course, is not only nonsense—it is little short of effrontery. 

Evidently the public is difficult and slow to appreciate the magie benefits of 
price fixing. This necessitates an endless publicity campaign to teach them what 
is harmful and rather black in reality appears white. 

The journal of the National Assciation of Retail Drugeists for March 19, 1951, 
tells the source of this annual $120,000 and identifies the contributors. Forty 
thousand dollars a year comes from drug manufacturers. A like sum annually 
from drug wholesalers. Thirty thousand from the NARD, and $10,000 from 
chain drug retailers. 

This is in addition to whatever huge sum John Anderson and his Fair Trade 
Council of Gary, Ind., spend in similar activity. We do not know the sum 


because the latter organization is a bit more reticent in publicizing its altruistic 
contributors. 


COMPETITION CLAIM 


We are told in many articles that fair trade promotes intense competition. It 
will be news to all professional economists as well as to the public to learn that 
keen competition is promoted only after vou modify or repeal antitrust laws. 

Consumers Union is a national organization with a membership of 250,000, over 
40 percent of whom are university trained individuals. It publishes Consumer 
Reports, a monthly magazine devoted exclusively to giving the public adequate 
information on good buys. 

Repeal of all fair-trade laws is at the very top of the list of major objectives of 
this large national body of consumers. 

Yet we are asked to believe not by the buyers, but by those representing the 
sellers, that a fair-trade law for Missouri “‘is vitally necessary for the benefit of the 
consumer.’ This statement was made by the head of the Retail Druggists Asso- 
ciation in St. Louis, which often has actively lobbied for a fair-trade law here. 

The Federal Trade Commission, the Temporary National Economie Commit- 
tee, Fortune magazine, the leading newspapers in this State, and many national 
economic authorities all strongly advocate the repeal of fair-trade laws. Never- 
theless, we are told that such laws are in the public interest. Such selfless public 
service on the part of brand-name manufacturers and retailers, according to them, 
is entirely without any desire to fix prices in such a way as to mean higher prices. 
Indeed, they advocate fair trade to stop inflation. 

This is a bit incomprehensible. Most people who wish to halt runaway prices 
ask for the immediate enforcement of c@ings. Some suggest roll-backs. 

How inflation can be stopped without any ceiling at all but rather the legal en- 
forcement of floors under prices and the repeal of restraint of trade laws is difficult 
to comprehend. 

The public should have the facts. 
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PUBLIC’S POSITION 


In the last analysis, whose interest will really be served by fair trade, those who 
have large funds to work for it, or the public which appears to be relatively less 
articulate? 

Since the misnamed fair traders have succeeded in getting such laws in 45 
States, Missouri, Texas, and Vermont—which do not have such laws—will hence- 
forth be subject to increasing pressure. This is another threat to the buying power 
of the dollar and to the living standards of citizens here. 

Never in the past 20 years have living costs been so high and the purchasing 
power of the dollar so low. Never in the past 20 years has the request for a fair- 
trade law been more injurious to the public and more indefensible. 

Mach time such a law was proposed the State has been flooded with propaganda 
that has been entirely misleading and we have been bombarded by alleged data 
presented by outside sources who have exerted increasing coercive pressure upon 
the legislators in Missouri to pass such a law. 

If we truly understand the nature of the organizations who are back of this 
drive, where they get their support and why, and what they really want, such a 
law will never be enacted in Missouri. 

The St. Louis Consumer Federation had vigorously opposed all forms of price 
fixing and trade restraint. The present campaign to enact fair trade in Missouri 
appears to dwarf efforts of a similar nature made in the past. 

If the public and the legislature are adequately informed, we believe they will 
defeat the bill that is regularly introduced at almost every session in an effort to 
put over fair trade in Missouri. 

The Federal and State laws against restraint of trade must not be weakened if 
we are to preserve the benefits of the free enterprise system which has contributed 
immeasurably to the growth and economic health of the country. 

The inevitable result of trade restraint by interested groups is economic stag- 
nation and decay. The private ownership and control of productive enterprise 
and the freedom of competitive pricing on all goods and on all levels is indes- 
pensable to economic health. 

Even those who advocate fair trade do not have the temerity to suggest repeal 
of the Sherman Act. They pretend to be advocates of free enterprise when in 
reality they are its worst foes. 


LAWS IN OPPOSITION 


The Miller-Tydings Act and all State fair-trade laws represent the very anti- 
thesis of the Sherman Act and the rest of our laws against collusive price fixing. 

We may look with some confidence to the United States Supreme Court and 
perhaps also to our legislative bodies, State and Federal, for a reaffirmation of 
our traditional faith in a truly competitive economy. 

Kither through a fresh and better informed approach of both our judiciarv and 
legislative bodies or through a total breakdown of false and uneconomic rigged 
prices the public may have good reason to expect substantial relief from fair-trade 
laws and perhaps a rather complete restoration of competitive pricing. 

This has already come in a number of instances in Florida, Louisiana, New 
York, and Pennsylvania. Intense legal battles have inevitably resulted. 

There is good reason to believe that substantial relief may come within the 
next vear or two from the activity of well-organized and well-financed trade 
restrainers such as the proponents of fair trade. 

If this hope is realized, even in part, the general public will then cease to pay 
the enormous tribute it now pays in the form of higher prices on branded goods 
in 45 States. 

Because fair-trade laws are entirely unjustifiable from any standpoint, we feel 
that this hope for the restoration of competitive pricing in Many parts of the 
country may not be ill-founded. 


JUSTICES QUOTED 


The late Justices Holmes and Brandeis of the United States Supreme Court are 
regularly quoted as endorsing fair trade—but this they never did. They only 
strongly disapproved of sharp loss-leader selling. designed to establish monopoly. 

More than 30 States have laws preventing below invoice selling. But permit- 
ting price fixing by private individuals, rather than by governmental bodies, goes 
far bevond stopping below-cost selling. Fair-trade price fixing is infinitely more 
harmful than stopping loss-lead selling. 





438 RESALE PRICE FIXING 


Proponents of fair trade talk without end of the harm of below-cost selling, 
then want the right to fix prices without any regard to cost or invoice as long as it 
is a brand product. They say thev favor free enterprise and that fair-trade laws 
encourage competitive pricing. The opposite can easily be shown. 

When retailers buy from manufacturers or wholesalers, they insist on buving 
where such sources compete with each other. They forget about this when they 
in turn, become sellers, not buyers. As an end user, the consumer also wishes to 
buy under competitive pricing—just as retailers do when they face their sources of 
goods, 

The only reason to destroy or amend our antitrust laws is because they de not 
permit price fixing by private sources. A campaign is now being waged to achieve 
just this objective. Yet we are asked to believe that so-called fair-trade price 
fixing spurs competition. Then, if so, why modify antitrust laws? 

The power of the public to shop for values, prices, and bargains must not be 
impaired. That is what the price-fixing bill does. Not only should this power 
remain unimpaired on branded goods, but on all goods and on all levels. 

Predatory price fixing and loss leads have nothing to do with universal price 
fixing on branded goods. We can stop the first if we wish by making sales below 
invoice cost illegal. It is not necessary to have unlimited power to fix prices on 
branded goods. 

But this is what fair trade advocates really want. This is shown by the fact 
that they have lobbied 45 fair-trade bills into law but only 30 against loss lead 
selling. There are 15 fair-trade States that have no laws against loss lead selling. 


INHERENT RIGHT 


Price fixers denounce all bargains as bait and phoney. With inflation, and even 
under normal conditions, a great part of the public always shops for bargains. 
It is this important, inherent right to shop for values that “fair traders’ destroy. 

The lower cost, more efficient must be given every right to attract buvers by 
offering better values. This is the very essence of our free enterprise system. 

We hope the Missouri Legislature will preserve entirely unimpaired our excellent 
antitrust laws, and again defeat this perennial effort to enact a price-fixing law in 
this State. 


By Hermann Winkelmann, executive manager, Retail Druggists’ Association of 
St. Louis 


In a previous article, abundant statistical evidence was cited to show that 
prices of trade-marked products sold under the voluntary fair-trade laws have 
resisted inflation far better than similar non-fair-traded merchandise. It was also 
pointed out that fair-trade prices are lower on the average in the 45 States with 
fair-trade laws than in the non-fair-trade areas. 

It is time that such scientific data be weighed against the unsubstantiated 
claims advanced by opponents of fair trade. The stock accusation is that fair 
trade stifles the competitive forces of supply and demand operating in our free- 
enterprise system, thereby preventing retailers from selling brand-name goods for 
less than the stipulated minimum prices. Fair trade, in other words, is labeled 
price fixing. 

This view is totally erroneous. No less an authority than the United States 
Supreme Court has stated flatly that fair trade is not price fixing. The law merely 
permits a manufacturer to enter into a contract with his distributors establishing 
the minimum resale price of his trade-marked product. He is not compelled to 
do so. Some producers do; others do not. 

Moreover, a retailer need not handle the item. Nor is he barred from selling 
the product for less than the fair-trade price, provided he first removes the identi- 
fying trade mark. 

Of course, predatory price cutters rarely, if ever, act on the latter course, since 
their type of operation depends for its success on exploiting the reputations of 
famous trade-marks. 

MEANING OF FAIR TRADE 


The essence of fair trade is the manufacturer’s legally acknowledged right to 
protect the property value of his brand from exploitation by unfair and destructive 
competition. At the same time, no product may be fair-traded unless it is in 
free and open competition with articles of the same general class produced by 
others. 
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To claim that fair trade curbs competition, therefore, is to ignere the realities 
of the American market place. Fair trade or no fair trade, prices in a free econ- 
omy must be set in a competitive atmosphere and at a level calculated to win 
consumer acceptance. 

The late United States Supreme Court Justice Brandeis noted this when he 
said: ‘‘The position of the independent producer who established the price at 
which his trade-marked products shall be sold to the consumer must not be con- 
fused with that of a combination or trust which, controlling the market, fixes 
the price of a staple article. 

“The independent producer is engaged in a business open to competition. He 
establishes the price at his peril—the peril that if he sets it too high either the 
consumer will not buy it or, if the article is nevertheless popular, the high profits 
will invite even more competition. 

“‘The consumer who pays the price established by an independent producer in 
a competitive line does so voluntarily. He pays the price asked because he 
deems the article worth that price as compared with the cost of other competing 
articles. But when a trust fixes, through its monopoly power, the price of a 
staple article in common use, the consumer does not pay the price voluntarily. 
He pays under compulsion.”’ 

The consumer is obviously the only price fixer. For so long as the consumer 
has a free choice among products of different price and quality, he can decide 
what he is willing to pay, and buy accordingly. If enough consumers consider 
the price too high, the manufacturer must lower it or risk losing his mass market. 

Of necessity, fair-trade prices are flexible. They not only respond to the com- 
petitive situation but also reflect the efficiencies of mass production. In the 
drug field, for example, a survey has shown that the fair-trade prices of antibiotics 
dropped 66.4 percent from January 1, 1947, to July 1, 1950, and did not change 
in price from the latter date to December 1, 1950, despite inflationary pressures. 

iS a further illustration, penicillin sold at $2.31 per 100,000-unit vials in 1945. 
In 1950, it was selling at 15 cents for the same amount, a reduction of 94 percent. 
Fair-traded insulin dropped from $3.60 per 10 cubic centimeters in 1925 to $1.26 
in 1948, a 65-percent reduction. 

Perhaps the most graphic example of the keen competition among brands 
thus affording the consumer a wide range of choices—is the dentifrice field. 


According to Consumer Reports, published by Consumers Union, there are almost 
100 different brands of toothpastes and powders on the market, including both 
fair-traded and non-fair-traded lines. The price range of the toothpastes was 
found to be 5.8 cents to 26.2 cents an ounce. Tooth powders ranged in price 
from 4.3 cents to 23.7 cents an ounce. In connection with its survey, Consumer 
Reports observed that ‘“‘competition in the field is very keep.’ 


DEFINITION OF COMPETITION 


The definition of the word ‘‘competition” is vital in discussing fair trade. The 
modern concept of competition does not countenance the use of any and all 
tactics, regardless of the ethics, which will result in greater profits. Our country 
has advanced past the era of “‘tooth and claw” economics, with its concentration 
of economie power in the hands of a few monopolists. Nor will the American 
people ever sanction a return to such conditions. Federal antitrust legislation 
was enacted for this purpose, 

Predatory price cutters are the modern counterparts of vesterday’s “robber 
barons.’’ Their ultimate objective is the same—monopoly control achieved 
through superior dollar power. The price cutter’s weapons are deception, fraud 
and character assassination. The victims are the consuming public, reputable 
retailers, manufacturers, well-known trade-marks and our free enterprise system. 

A previous article described the notorious ‘loss leader’ practice of selling 
popular brands at or below cost in order to palm off long-profit items, often of 
shoddy quality, on the public. The reputable retailers who sell the famous 
brands at a fair price are hurt by this chiselling on the grounds of being price 
gougers. Thev lose customers and sometimes are forced out of business because 
thev are unable to survive in a protracted price war with the cut-raters. 

Finally, the manufacturer of the brands used as price footballs are also injured. 
For the reputations of their trade-marks, built up with heavy investments in 
research, sales, and advertising, are cheapened in the public’s eves. 

It is not fair competition to deceive the public through misleading advertising, 
to squeeze out competitors in unequal price wars, or to degrade trade-marks that 
belong to others. 
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Americans prize the opportunity to be able some day to own their own business. 
The voluntary fair trade laws, in the tradition of our anti-trust statutes, were 
enacted to further this opportunity for little enterprises run by hard-working 
people to get started and thrive. 

During and since World War II this country has seen the greatest economic 
expansion in its history. Retailing has enjoyed its share of the expansion. Big, 
medium, and little stores have flourished, side by side, making a great mass 
distribution system to bring the mass-produced goods from our factories to con- 
sumers everywhere ; 
DO NOT HURT GROWTH 

Throughout this period, the fair trade laws have been in effect. Thev have in 
no way arrested the growth of our economy. Indeed, by helping the efficient 
independent retailers to thrive as the backbone of our distribution system, fair 
trade has made a substantial contribution to this expansion. 

It has served the public well for 20 years, by keeping prices down in the face 
of the worst inflationary periods this Nation has experienced. Furthermore, it 
has fostered a code of live-and-let-live business ethics in the interest of the whole 
country 

Fair trade is fair play for the greatest number of people. 

That’s good free-enterprise doctrine. 


[From the St. Louis Post-Dispatch, January 13, 1952] 
GroceER WHo Mabe Economic History 
By Dickson Terry, a staff correspondent of the Post-Dispatch 


PROPRIETOR OF GIANT NEW ORLEANS SuPER MARKET, WHO CAME Up Harp 
Way, Is THE Man Wuo Fovucur Farr Trapvges Law ALL THE Way TO SUPREME 
Court AND Wow His Cask 


‘“i7’s A NEW AGE WE’RE LIVING IN” 


New Or.EAns, January 12.—When John Schwegmann won his case against 
the fair trades law, he got thousands of letters, telegrams, and telephone calls, and 
99 percent of those sending the messages congratulated him. 

“| have a conscience,” says Schwegmann, ‘‘and it says I shouldn’t charge any 
more for food than I need to charge to make a living. I feel that my margin of 
profit is my own business. This is a new age we're living in, an age of mass 
production and small profits. It applies to food as well as anything else. But 
someone always comes along and works out some way to buy up surplus and jack 
up the prices, or gang up on the public with agreements to keep prices high, and 
the public suffers. The whole country suffers. We talk about what to do about 
inflation, and at the same time we're doing everything we can to keep inflation.”’ 

\lthough John Schwegmann took vhe proverbial shoestring and ran it into 
what has been called the world’s biggest supermarket, his is not just a success 
story. He is also the man who took a couple of bottles of whisky and made 
economic history “ 

Long after his supermarket had paled into insignificance in the light of even 
bigger and fancier markets his name will still be in the textbooks. Future stu- 
dents of economic and business administration will learn how John Schwegmann, 
fighting a lone battle against the fair trades law, brought about the most startling 
retail decision since a Brooklyn chicken dealer, fighting the same kind of a battle, 
eventually killed the blue eagle of NRA. 

It was Schwegmann who, asserting his right to sell the whisky at what he and he 
alone considered a fair profit, defied the fair trades law, carried it to the Supreme 
Court and, despite adverse opinions in the lower courts, won his case. 

When the shock of the decision had worn off, retail trade all over the couotry 
was shaken down to its last Mixmaster. Prices of dozens of items, which had been 
upheld by agreement, began to fall smack on their kissers. Macy’s in New York 
last May suddenly slashed prices on 6,000 items, and Gimbels, not to be outdone, 
quicklL, retaliated. The price war which followed had repercussions all over the 
country. The Federal Reserve bank in New York reported that during the first 
week of the price cuts, sales jumped 25 percent in New York, and the ripples 
spread to the farthest corners of the United States. 

\ll because John Schwegmann sold a couple of bottles of whisky about 20 percent 
below the fair-trade price under Louisiana law. John hadn’t set out to break the 
law, even though he didn’t believe in it. But when he was hailed into court, he 
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was determined to see the thing through as a matter of principle. John has seen 
a lot of things through for the same reason, and he owns a great supermarket 
largely because he kept going in the face of obstacles which would have caused 99 
men out of 100 to retire in defeat. 

John is a stubborn man with a strong will to succeed, and psychologists probably 
would find the cause of it all in his childhood. Today, at the age of 40, he is a 
blond-haired, chunky man who seems to have a built-in dvnamo of energy. He 
talks very fast and very earnestly. This, combined with a thick southern accent 
and a slight speech impediment gives one the impression that if he doesn’t slow 
down he is likely to strip his oral gears and send teeth flving all over the place. 

One reason he talks so fast is that he doesn’t have much time for talking and he 
has to make every moment count. His working day starts at 7 a. m. and usually 
ends at midnight. But this is a life of ease compared to the days when he was 
getting started. Then he worked from 6 a. m. until 2 o’clock the next morning. 

He is not onlv cramped for time, but for space also, despite the fact that his 
store covers 72,000 square feet. He told me his story as we sat in a back room of 
his supermarket, a room which had started out to be the men’s lavatory—and 
still had all the accoutrements—but which was now his bedroom, office, and stor- 
age room. He spends so much time at the market that he just took to living 
there. 

It, has been said that if Cleopatra’s nose had been an eighth of an inch shorter, 
or longer, the course of history would have been changed. If John Schwegmann 
had had a different kind of boyhood, perhaps the Supreme Court of the United 
States would not have found itself studying the fair trade law in the year 1951. 

John’s unele owned a prosperous grocery store in New Orleans. John’s father 
worked for his uncle. His unele paid his father $125 a month, and John was one 
of six children. His unele’s children had everything up to and including the 
proverbial pony. John and his brothers and sister felt themselves lucky if they 
all had shoes. Their mother saved flour sacks to make their underclothing. 

John, unlike most voungsters, didn’t blame his father. He just felt sorry for 
him. John was, in many ways, a contradiction of the copy book rules for success. 
He not only didn’t lead his class, he was doing well to stay in it. So at the age of 
15 he gave it up as a bad job and went to work. ‘I had a feeling that T just had 
to get out and help mv parents.”’ 

One of his early jobs was at an oleomargarine plant, in charge of delinquent 
accounts. It wasn’t long until he realized the plant was on a shaky foundation. 
But because they were selling carloads of oleomargarine, he couldn’t get anyone 
to listen to him. Then one day they had an office meeting. All the brass got 
up and talked about how well they were doing, and all the salesmen got up and 
told how much oleo they were selling. They asked John if he had anything to 
say. He saw his chance. He got up and told them if they didn’t stert getting 
paid for some of the tons of oleomargarine they were selling, they were going to 
be out of business. 

Sut instead of appreciating it, they fired him. Two months later the company 
did go broke. John worked in a bank, and sold real estate during the next few 
vears. He also went to barber college and learned to cut hair because an aunt 
convinced him it was a good trade to._know and one you could always fall back 
on. He hasn’t had to fall back on it vet. 

The vears passed and times changed. John did well in real estate, but at heart 
he liked the grocery business. Self-service markets were coming in and old- 
fashioned stores such as his uncle’s were going down. His uncle used to ask 
John’s advice about what to do. John, who had been watching the trends in the 
business, would tell him to throw out the counters, brighten the place up with 
some paint, and let people wait on themselves. He might as well have suggested 
burning the place down. 

In time things got so bad that his uncle decided to retire. He offered to sell 
the store to John’s father. ‘‘My mother had died, and my father was now in his 
sixties,’ John recalls, ‘‘but we all felt like here was his chance at last. My brothers, 
Anthony and Paul, and I all went into the business and we all worked without 
salary, just to help him make a go of it.” 

But alas, his father had learned the business from his uncle, and he was unable 
to comprehend any other way of doing business. He couldn’t understand why, 
if the store had made his brother rich, it wouldn’t make him rich, too. This in 
the face of the fact that it not only wasn’t making anyone rich, but was in danger 
of closing its doors. 

John argued for modern merchandising methods. He wanted to turn it into 
a self-service store, reduce profits for a quick turnover and, above all, advertise. 
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It was a running battle all the way. His brothers finally said: ‘‘Why not give 
John’s way a trial?” 

John remodeled the store and increased the selling space from 2,600. to 4,500 
square feet. He brightened it up, reduced the mark-up, and started advertising. 
The store which had lost $1,700 the last year his uncle operated it, made $3,500 
profit the first year after John got his way. 

When the war came John was called up and because of a bad heart wound up 
in 4—F. The fact that he wasn’t in uniform and had a German name, was all 
some people needed to start the rumors flying. By coincidence they were replac- 
ing an old-fashioned cooling system, which had an intricate system of pipes and 
wires, with a modern one. Someone started the story that they had a short-wave 
transmitter in the store and were in direct communication with Berlin. This 
despite the fact that Paul and Anthony both were fighting overseas. It almost 
wrecked the business. 

When Paul and Anthony came home after the war, John decided he would go 
into business for himself. He had only a few thousand dollars—his share of the 
profits from the store—but he had determination and a willingness to work. 
John not only has a great disdain for obstacles which would discourage most peo- 
ple, but he has also a complete disregard for what people might say about him. 
He bought a lot and went to work to build himself a supermarket. 

He was his own contractor and builder. He hired his own men. Some were 
union men and some weren’t, but he paid union wages. One day a union agent 
“ame around and said he would have to take a man off the job because he was 
behind in his dues. John told him, “That man lays good brick. The dues 
matter is between you and him. If he wants to work for me, that’s between me 
and him.” 

The union called all union help off the job. They also influenced the building 
material company, and John couldn’t get building material. He already had the 
steel for the framework of the building, but no steel men. He had a friend who 
was a steel construction man. So every night John and a Negro helper would 
go to the friend’s house, and he would show them how to proceed. They figured 
and studied and every day the steel workers would be around to see how they were 
getting along. 

“We knew we would be in for a lot of ridicule if we couldn’t work it out.”’ John 
says, ‘‘but fortunately everything fit like a glove.”’ 

In time John got his building up. He had borrowed for construction, but he 
had no money for fixtures, or even stock. That didn’t bother him. He stacked 
empty egg and orange crates on top of one another for counters. He went to the 
wholesale people and told them the situation. ‘Phey came through and gave him 
everything he wanted. He wasin business. He did $1,500,000 worth of business 
the first year. 

He went right on using boxes for counters and cigar boxes for cash registers. 

“People said, ‘Why don’t you buy fixtures?’ and I told them ‘I like this way of 
merchandising.’ ’’ However, as finances allowed he bought refrigerators, cash 
registers and some fixtures. Within a year or so he was buying up old houses 
surrounding his store and tearing them down for parking space, his business had 
grown so rapidly. 

John’s whole system of success in the grocery business is based upon the simple 
principle of getting the stuff in, selling it as cheap, as it can possibly be sold, and 
getting it out of the place. It’s the trend of modern grocery selling, he explains, 
and it was as inevitable as the automobile production and assembly lines. 

But John kept bumping his shins on the fair-trade law. Under State fair- 
trade laws, which then were effective in 45 States— Missouri was one of the three 
States which had kept it out—manufacturers of branded and nationally adver- 
tised goods could set a minimum price. Retailers would sign a maintenance 
agreement, and then everyone had to sell the article at that price or be in viola- 
tion of the law, whether he had signed the agreement or not. 

The laws were made possible by the Miller-Tydings Act which exempted such 
State legislation from the antitrust laws. It has always been opposed by both 
the Justice Department and the Federal Trade Commission, but no one had put 
the law to the supreme test. Schwegmann did it when he set his own price on 
the whisky of two large distilleries, and promptly found himself in court. 

The circuit court decided against him and the State supreme court followed 
suit. It was at this point that other opponents of the law had given up. But not 
Sechwegmann. He appealed to the United States Supreme Court. 

While the case was pending, other nationally advertised brands started getting 
injunctions to prevent his selling their product below agreed prices. The in- 
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junctions came in so fast that he just rerouted them to his lawyer, who by this 
time was handling them on a wholesale basis at a flat fee of $50 per injunction. 

In the meantime Schwegmann had outgrown his supermarket and was looking 
for new worlds to conquer. He went to the outskirts of New Orleans and pur- 
chased a deep lot with a 700-foot frontage. Everyone said he was crazy. People 
wouldn’t drive to the outskirts to buy their groceries. 

Then he started building. The experts, when they saw the size of the structure 
going up, declared flatly that he was completely out of his mind. It was not only 
too far out, but it was too big. 

Again he didn’t have enough money to see the job through, but that didn’t 
stop him. 

‘I built on a pay-as-you-go basis,’ he explains. ‘‘ When I got some more money 
I did some more building.” 

He opened the mammoth supermarket December 4, 1950. It has 72,000 
square feet of floor space, which means it is 300 feet wide and 240 feet deep. 
There are 30 check-out counters, as compared to 6 or 8 for the average super- 
market. 

The meat counter is 250 feet long, and everytl ng else in the store is in pro- 
portion. John will sell anything he thinks people will buy, and there are some 
strange departments in the store. A shoe department, for instance, not to men- 
tion a clothing department where the whole family can be outfitted. There is 

also a lunch counter and a drug store, and a department that sells shrubs and 
potted plants, another that sells phonograph records, and still others where one 
‘an buy a fishing pole, dishes, a set of tools, a floor lamp or a pair of roller skates. 

Soft wired-in music plays constantly, through an amplifying system, because 
Schwegmann likes music. It helps him to relax and he’s convinced it relaxes 
everyone else. Here and there about the store are large signs which reflect 
Schwegmann’s philosophy. One says, ‘‘Money isn’t everything. Your good 
will and our health means everything.”” Another says, “Shoplifting in this store 
istlike plaving Russian roulette. You can’t win.” John admits, however, that 
the sign is there mainly for its psychological value. He doesn’t have any fool- 
proof system for preventing shoplifting, and he doesn’t particularly want any. 
He believes that people, both his employees and his customers, are fundamentally 
honest. Experience, he says, has proved him right. 

When he opened his big store he erected a large sign telling people he was 
carrving his case against the fair trades law to the Supreme Court. When it 
was heard in the Supre me Court he put up a new sign saying it had been heard 
and “we are awaiting their decision.”” When the Supreme Court decided in his 
favor, he painted across the sign in big letters: ‘‘We won!”’ 

Actually the Supreme Court did not declare the fair-trades law unconstitutional. 
It merely said that a nonbeliever or a nonsigner could not be compelled to main- 
tain a price set up by the manufacturer or other retailers. He could sell at any 
price he pleased and he would be violating no law. But it was a very important 
step in the right direction. 

Manufacturers can and do refuse to sell merchandise to businessmen who won’t 
sign a contract agreeing to sell at a stipulated price, and John Schwegmann is 
still having trouble getting nationally advertised brands of some produe ts. 
Others, however, have given up the fight and are letting him sell at his own prices 

If manufacturers refuse to sell to price cutters, another legal problem arises. 
In a 1924 decision, the Supreme Court O.K.’d the right of manufacturers to choose 
their buyers, but businessmen are not so sure that today’s Court would concur 

Someone will have to make a case and carry it to the Supreme Court. Right 
now John Schwegmann wants to take a breather. He is convinced, however, that 
it won't be long until someone—maybe he himself—does it, and the fair trade 
question will be settled once and for all. 

John admits that free enterprise isn’t what it used to be, but insists it still 
exists if a man has the will to work. When he needed some store help not long 
ago, he ran large ad in a New Orleans paper which was headed: ‘“ Rolling Stones 
Gather No Moss.”’ It went on to say: ‘‘We have an opening for shelf packers 
with opportunity for advancement. Good pay, clean steady indoor work and a 
chance to learn a business, so that someday you might operate your own. 

“Tf you are lazy, shiftless, do not like to work long hours even though paid for 
them, would rather enjoy unemployment compensation, skip from job to job 
and believe that the world owes you a living, we feel very sorry for you and hope 
you do not apply for these jobs.” 
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{From the Nation, June 2, 1951] 
Tue Farr Trapk WaLL CRUMBLES 
(By Carey McWilliams) 


There is an old story in San Francisco about the lazy man who casually leaned 
against the wall ot a building just as the first tremors of the 1906 earthquake 
began to shake the city apart. Looking about in amazement at the falling bricks 
and cracking walls, he is supposed to have muttered, ‘“‘Guess I didn’t know my 
own strength.” 

In the first of these articles on fair trade—in the issue of May 19—I pointed 
out that convergent pressures had begun to undermine the fair-trade laws of 
45 States. Two days after the date of the issue, the Supreme Court, in a 6-to- 
3 decision, held that the crucial nonsigner clause of a State act was invalid. 
Under most State acts, the price fixed in the agreement between a manufacturer 
and a single retailer for the fair-traded item is made binding on all retailers, in- 
cluding those not parties to the agreement; hence the nonsigner clause is vital 
to effective enforcement. 

The case decided on May 21 originated when a New Orleans supermarket 
refused to go along with the minimum resale prices set by two national whisky 
distillers and sold their whiskys at substantial reductions—the fair-trade prices 
having been established in agreements to which the supermarket was not a party. 
Justice Douglas, for the majority, pointed out that the Miller-Tydings Act did 
not turn over the whole problem of price handling to the States but granted only 
a limited immunity from the antitrust laws. Studying the legislative history of 
the act, he was unable to find that the distributors were to have the right to use 
not only a contract to fix retail prices but a club as well. 

Narrowly construed, the decision holds that the nonsigner clause of State 
fair-trade laws is invalid as applied to interstate commerce. Presumably manu- 
facturers can still protect prices on branded products by obtaining agreements 
from all dealers, but as one manufacturer pointed out, this might mean 50,000 
contracts instead of one contract in each of 45 States. The effect of the decision, 
however, is not altogether clear. Liquor prices can probably be fixed by State 
legislation under the police power; fair-trade legislation is, after all, only one 
means of retail price maintenance. And the fair-trade lobby is almost certain 
to seek a broader immunity under the antitrust laws. 

Just what forces have been responsible for the revolt against fair trade which, 
bursting forth on many fronts since early 1949, has now made a major breach in 
the fair-trade wall? For a variety of reasons, fair trade has functioned more 
effectively in the drug business than in other lines, although cigars, electrical 
appliances. books, sporting goods, kitchenware, packaged liquor, jewelry, and 
many other items are widely fair-traded. One of the difficulties with fair trade, 
as the retail druggists have discovered, is that it sometimes succeeds too well. 
Wide retail profit margins in the drug trade, for example, have encouraged fence 
jumping, that is, the sale of drug-store items in other types of retail outlets. The 
outstanding development in the retail grocery business in California of recent 
vears has been the expansion of supermarkets to sell drugs as well as groceries. 
Similarly some market specialists contend that the rapid growth in the number 
of discount houses in New York in the last few years is directly related to the level 
of the minimum resale prices maintained under various fair-trade agreements. 

As profit margins widen, the number of retailers in a trade is likely to increase. 
Once this increase reaches a certain point, a clamor is almost certain to arise that 
the number of retail outlets should be arbitrarily limited—by special licensing 
enactments or similar measures. Where this has happened, as in the liquor 
industry in California, enormous political pressure is exerted in connection with 
the scramble for licenses. Testimony before the Kefauver committee revealed 
that liquor licenses have been used in political payoffs. Licenses obtained by 
favored individuals for wholly nominal fees have been immediately resold or 
transferred for sums as high as $10,000 and $12,000. And compulsorv resale price 
maintenance plus limitation on outlets only steps up the demand for State liquor 
monopolies. 

Another weakness of fair trade is that it can be effectively evaded by the 
development of private brands. Certain department stores, for example, are 
said to offer as many as 1,400 items in this category. The practice doubtless 
accounts in part for the fact that not all manufacturers are enthusiastic about 
fair trade even in lines in which most items are normally fair-traded. At the 
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same time the courts have begun to examine fair-trade acts from the point of view 
of sound public policy. 

One of the opinions in a recent Florida case points out that the power to fix 
prices under fair-trade acts is vested in private persons; that no right to revicw 
the fairness of the price is provided for; and that no test or yardstick of fairness 
is defined. It has also been pointed out that the first fair-trade acts were upheld 
in the courts in an atmosphere of crisis and emergency which no longer exists. 
The inference, of course, is that today different conclusions might be reached. 

The proponents of fair trade seek to maintain a sharp distinction between 
voluntary and compulsory resale price maintenance; fair trade, they say, implies 
the former and not the latter. But the logic of fair trade seems to lead to com- 
pulsory resale price maintenance just as vertical price-fixing leads to horizontal 
price-fixing. Resale-price-maintenance contracts became mandatory in Cali- 
fornia for all distilled spirits in September 1939, and in the following years in a 
number of other States. The liquor industry, of course, naturally lends itself to 
compulsory resale price maintenance since most States have a large force of 
inspectors who can check prices in retail stores. At present the liquorgindustry 
is seeking compulsory resale price maintenance in Colorado. The more the liquor 
industry agitates for compulsory legislation, the wider becomes the breach in the 
ranks of the fair-traders. 

Critics of fair trade have pointed out that until quite recently fair-trade laws 
have been in force only during a period of steadily rising wages and that any 
recession in wages or decline in purchasing power would confront fair-trade 
retailers with a much less placid situation. The transition from a seller’s to a 
buyer’s market could of course have the same result. This doubtless accounts 
for the fact that the first cracks in the fair-trade wall appeared in the early part 
of 1949 when business seemed to be entering that phase. 

Violent disagreement exists over the effect of fair-trade legislation on retail 
prices. The weight of economic opinion, however, supports the contention that 
fair-trading raises prices to consumers; in fact, one expert contends that fair trade 
taxes American consumers $1 billion a vear. It is significant that both the De- 
partment of Justice and the Temporary National Economic Committee found the 
Miller-Tydings amendment inconsistent with the Sherman Anti-Trust Act. “I 
find it difficult to believe,’ writes Dr. Joseph M. Klamon of Washington Univer- 
sity, “that the drug retail lobby in putting over the Miller-Tydings Act and in 
establishing the sanctity of wider retailers’ margins was only concerned with 
helping the consumer and the manufacturer. This involves spending a vast 
amount of money * * * in the interests of sheer altruism.” 

The Denver Post reported on March 3, 1951, that liquor prices were 29 percent 
higher in Colorado than in St. Louis, after making allowance for differences in 
freight rates and excise taxes. In a similar survey the St. Louis Star-Times found, 
some time back, that 54 fair-traded drug items cost an average of 16.2 percent 
more on the east bank of the Mississippi than on the St. Louis side. It is probably 
true, however, that the initial effect of minimum, and uniform, resale prices in 
the drug trade was to reduce the cost of certain exorbitantly priced proprietary 
medicines and other items. And the fair traders unquestionably have a point 
when they contend that fair-trade laws are only one means by which resale price 
maintenance can be achieved. 

Nowadays most major interest groups combine in one way or another to obtain 
a larger share of the Nation’s income—through political action, collective bargain- 
ing, mergers, or price-fixing agreements—but the independent retailers are ex- 
posed to greater counteracting pressures than most groups. Against the com- 
petition of manufacturers, powerful low-price, big-volume merchandisers, the 
more or less illicit “pineboard”’ price-cutters (in the drug business), and the 
discount houses (two flights-up and turn to the left), the independent retailer finds 
it difficult to survive. Naturally he does not like to be listed as expendable in 
terms of ‘‘the larger social efficiency”? or similar slogans. Both Holmes and 
Brandeis reflected the typical liberal concern with price-cutting as a weapon of 
monopoly in distribution. But while one may sympathize with the independent 
retailer and admire his political ingenuity, mass-production has its own logic. 

This logic demands increased production at progressively lower prices. It is 
a harsh logic, for some, but difficult to avoid. Apart from the Supreme Court’s 
decision, the fair-trade wall was crumbling, and enforcement could not have been 
maintained much longer. The court did not breach the wall; its decision merely 
announced the fact that it had been breached. 
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{From the St. Louis Post-Dispatch, May 17, 1952] 
ComFutsory Price Frxingc AGAIN? 


Price fixing on branded products, compulsory on all retailers in a State if one 
retailer and the manufacturer set a figure, is staring the already hard-pressed 
American consumer in the face again. 

The compulsion on retailers who do not agree to the price-fixing was knocked 
out by the United States Supreme Court a year ago, but a bill putting it back 
in has just been passed by the House of Representatives. Some sharp juggling 
of committees, described by the New York Herald Tribune in an article reprinted 
on this page today, was required, but once the issue was brought to the floor only 
10 Members spoke up for the consumer and his pocketbook, and they were unable 
to force a roll call, so shy are Congressmen about putting themselves on record in 
a presidential year. 

A hundred and ninety-six Congressmen—all unrecorded—voted to reinstate 
the compulsory feature, though Fortune magazine estimates it costs consumers— i 
hard-hit*enough by price inflation short of this added blow—on the order of 
$750,000,000 a year. 

The National Association of Retail Druggists is the principal spear-head for : 
compulsive price-fixing. The General Federation of Women’s Clubs opposes it. 
So does the American Farm Bureau Federation. So do the National Grange, 
the American Bar Association, and the CIO. 

But as the Herald Tribune reports, the druggists wrote to their Congressmen 
about it, and their customers did not write. And more than a few members may 
feel like a member who, when asked to explain his pro-price-fixing vote in an 
earlier year, explained, ‘I don’t bleed good.’ 

A word from some of those who would have to pay the $750,000,000 on top of 
their present bills could exert influence on the Senators when the measure comes 
up for action in the upper branch of Congress. 


| 
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Tue Customers Dipn’t Write 


But the druggists who sell to them wrote plenty, so Congress passed a 
bill letting any retailer fix prices for al) the retailers in his State; a 
committee switcheroo was required in the House to do it; 196 favored 
it, only 10 spoke up for the forgotten consumer. : 


Edwin L. Dale, Jr., in the New York Herald Tribune 


Events in the House of Representatives on May 8 were the climax to a perfect ; 
lesson in how an organized group of citizens who want anything from Congress 
should go about getting it. 

The group of citizens in this case was the Nation’s druggists, the manufacturers 
and wholesalers of drug store products, and some other retailers and manufacturers. 

What they wanted was fair trade—the system under which a manufacturer or 
wholesaler can set the minimum retail price of his article in a State by signing a 
contract with a single retailer in that State. 

Though fair trade laws are State laws, the druggists—-who completely domin- 
ated the fight for fair trade—needed congressional action because a Supreme Court 
decision of last May largely nullified the effectiveness of the State laws. 

The druggists needed from Congress a law validating the nonsigner provision— 
the provision which makes all retailers, including the majority who do not sign 
specific fair trade contracts, abide by the fair trade price as it applies to goods 
shipped across State lines. 

The administration was heartily against the bill, as evidenced by vigorous tes- 
timony from the Justice Department and the Federal Trade Commission. 

Most of the press (conservative and liberal) was against it, and two of the four 
leading Washington newspapers campaigned actively against it. 

Though there ere two points of view about its effect on consumers, it has the 
agreed effect of keeping prices up in some cases. ; 

But when the House voted, 196 Members supported the bill and only 10 
opposed it. 

The steamroller vote was only the culmination of a story that had begun during 
the first session of this Congress last fall. j 

The drug industry lobbyists, contemplating their strategy for a bill to nullify 
the Supreme Court decision, were well aware (1) that the original Federal fair- ; 
trade legislation had been in the form of an amendment to the antitrust laws, : 
(2) that all legislation regarding the antitrust laws is considered by the Judiciary ; 

; 
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Committee, and (3) that the chairman of the Judiciary Committee, Representa- 
tive Emanuel Celler of New York, is an inveterate foe of fair-trade legislation. 

So the lobbyists got their lawyers to draw up a bill amending the Federal Trade 
Commission Act instead. The Federal Trade Commission is under the exclusive 
jurisdiction of the Interstate and Foreign Commerce Committee—headed by 
Representative Robert Crosser of Ohio, a friend of fair trade. 

hen they got Representative John A. McGuire of Connecticut to introduce 
their bill, and the chief hurdle was passed. 

The bill went to the Commerce Committee. Hearings began soon after Con- 
gress reconvened in January, a subcommittee was promptly appointed to con- 
tinue the hearings, and the McGuire bill rolled out of the committee on February 
27, virtually unchanged. 

Meanwhile, the Judiciary Committee, which had been bypassed, attempted a 
rear-guard action by promptly reporting out a bill of its own which would restore 
fair trade but which contained a group of four limiting provisions. 

When debate in the House began, it became clear immediately that there would 
be no effective opposition to fair trade as such. The only fight was over which 
bill to approve, with some private fair-trade advocates urging the Judiciary Com- 
mittee’s bill as containing more protection for their interests. 

But the drug people had told the constituents to tell their Congressmen that 
the McGuire bill was the only one that would do the job. The Congressmen were 
so informed. And the result was that when voting began, the substitute bill was 
knocked down 111 to 12. 

Other amendments were offered. Sensing their strength, the bill’s managers 
cut down debate to es little as 3 minutes on some of them. They were all turned 
down by voice vote or overwhelming standing votes. 

The whole thing took only a little over 2 hours, and the McGuire bill was 
passed and sent to the Senate (where there is a chance of another committee 
juggling act, incidentally, because the chairmen of the two committees there are 
in reverse positions regarding fair trade). 

Mr. Celler, almost the only fair trade opponent who took the floor, asked plain- 
tively if there wasn’t any one in the House trying to protect the consumers. But 
as the drug spokesmen frankly pointed out, the letters from their people arrived 
and letters from eonsumers didn’t. 





[From Fortune magazine, March 1952] 
A CHANCE FOR REALLY Farr TRADE 


Hearings have begun in Washington on several bills to restore the so-called 
fair-trade laws, which the Supreme Court knocked out in the Schwegmann deci- 
sion handed down last May. That decision, it will be recalled, touched off some 
spectacular price wars, mostly in New York and mostly centering around Macy’s, 
a bitter and articulate foe of legalized price fixing. For six giddy weeks consumers 
had a field day and then the ‘“‘wars” petered out. 

Whether Macy’s was as wise as it was smart remains to be seen, for the big 
spree provided the powerful fair-trade lobbyists with precisely the ammunition 
they needed to mobilize congressional sentiment behind new and holeproof legis- 
lation. The American Fair Trade Council (the manufacturers’ group) and the 
National Association of Retail Druggists began pamphleteering for a new Federal 
law that would restore the nonsigner clause, the heart of the whole fair-trade con- 
troversy. Their strategy was to introduce a new bill in Congress just before it 
adjourned in October and then put the heat on the local Congressmen as soon as 
they set foot in their home districts. With 22 NARD lawyers guiding his hand, 
Congressman John A. MeGuire, Connecticut Democrat, completed H. R. 5767 
last October 17. Actually Congressmen Morano and Poulson had each introduced 
a fair-trade bill in June, but when these were referred to Judiciary, chairmaned 
by anti-fair-trader Emanuel Celler, no great things were expected of them. The 
McGuire bill was designed for introduction into the more sympathetic Interstate 
and Foreign Commerce Committee. 

The ‘fair traders”’ went right back to grass roots, or, as their Campaign Guide for 
Fair Trade counseled them, to “where the bodies are.”” The homeward-bound 


Senators and Representatives got the full treatment. Their local offices were del- 
uged with some of the 150,000 pieces of background literature mailed out by the 
Bureau of Education on Fair Trade. In hundreds of personal contacts with their 
old friend, the druggist, or the friends of that old friend, they were told that the 
fate of little-business men everywhere depended on fair trade, that the drug store 
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was an American forum to be cherished as one should cherish liberty itself, and 
that the consumer must be protected from the depredations of the price cutter. 
The suecess of the 12-week program may be summed up in the words of one 
Senator not so safely back in Washington. Asked whether he’d vote against 
fair trade, his comment was: “I don’t bleed good.” 


THE HEAT OF THE MATTER 


Why is it that the “fair traders’ have no difficulty whatever in mustering 
formidable political support, while the arguments against fair-trade legislation 
can apparently be swept aside or ignored with political impunity? Fair trade is 
bad economies, bad law, and bad politics. Fair-trade legislation elearly violates 
the spirit of the Sherman Antitrust Act, which law carries immense magic with 
the voters. It is legislation that runs completely counter to the pocketbook 
interests of the voter as consumer. It is true that the neighborhood druggist 
occupies a unique place in the hearts of Americans. He is a local institution to 
which Americans are willing to trust their children, their health, and their 
troubles. But there just are not enough votes in the independent druggists and 
other interested small retailers to account for the indisputable political pressure 
behind fair trade. Is there some uncorrected abuse, some deeply felt fear, that fair 
trade satisfies, however awkwardly? 

The easy answer is, of course, that small business is being threatened, and 
the small-business man is a universally appealing American symbol. The small 
retailer, and the neighborhood druggist in particular, did take a terrible beating 
during the great depression. The Miller-Tyidngs Act, the basis for the State 
fair trade acts, was essentially a depression measure to meet a depression situa- 
tion. It is extremely unlikely that we will see in our lifetime anything comparable 
to the thirties. 

A repetition of last June’s faney price cutting also seems unlikely. Manufac- 
turers have been busy signing individual resale price agreements with retailers 
and even Macy’s has been forced to accept them in order to get certain brands of 
merchandise. (Sunbeam showed how serious it was about price maintenance 
by filing a $6 million triple-damage suit against Macy’s, charging that the store 
had unlawfully restrained trade by using Mixmasters as loss leaders.) The 
economies of retailing seemed as well behaved without fair trade as ‘fair traders’’ 
claimed it had been with it. 

But if the driving force behind fair trade is a mystery, at least there is nothing 
obseure about what needs to be done. Opposition to fair-trade legislation should 
center on one thing and one thing only. ‘hat is the provision by which a price- 
maintenance contract between a manufacturer and one retailer is binding on all 
retailers in the same state who sell the product. No one can take exception to a 
manufacturer’s right to police his own distribution. But to appeal to the Govern- 
ment for assistance in policing a price structure is bad political theory. To coerce 
a retailer into a contract he has never seen, let alone signed, is bad law. Giving 
special protection to a special group is not exactly new in United States history 
but that does not alter the fact that it is bad economics. 


WHAT'S THE ALTERNATIVE? 


As matters now stand, fair trade seems likely to pass this spring—or perhaps 
it will slip through in the something-for-everybody days just before the July con- 
ventions. The Celler committee began hearings February 13 on three pro fair 
trade bills and one against it. The Celler hearings, as announced, were to be all- 
inclusive with testimony both for and against fair trade by the most competent 
experts. Meanwhile, however, the Interstate Committee, at the prodding of the 
druggists, had announced hearings on the McGuire bill 9 days earlier than those of 
the Celler committee. 

The druggists’ tactics, obviously, sare to rush the McGuire bill through the 
Interstate Committee before the Celler committee has had a chance to complete 
its hearings. The affair is strongly reminiscent of a previous stratagem when 
they slipped the original fair trade statute (the Miller-Tydings Act) through 
Congress by attaching it as a rider to an appropriations bill. 

In the event the McGuire bill is favorably reported by Interstate, and gets past 
the Rules Committee, the opponents of price fixing are afraid that legislation 
timidity will permit passage notwithstanding the logic brought to bear against it. 
Such an eventuality has eyen produced a backstage split in the ranks of the 
Federal Trade Commission, once of a single mind on how to combat fair trade. 
Part of the staff is still in uncompromising opposition; but an equally important 
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number, though still opposed to fair trade as such, are murmuring about “‘ polities 
being the art of the possible.’’ Since permanent prohibition of fair trade seems 
politically impossible to them, they hope to work out a compromise. 

Briefly, their proposition is to provide small business with special protection 
by rewriting section 2 (b) of the Robinson-Patman Act so that loss-leader selling 
by producers would be illegal even though prices were cut in good faith to meet 
competition. With loss leaders thus prevented at the producer level, the policing 
of loss-ieader selling at the distributor level could be handled by triple-damage 
civil suits. 

Unfortunately the remedy in this instance is almost as bad as the disease. The 
Supreme Court, in the Standard Oil of Indiana case, has already confirmed the 
right of a producer to price cut, even though injury to competition might result, 
if the cut is motivated in good faith by a desire to meet the price of a competitor. 
Prevention of this competition among producers in order to forestall a bill that 
would restrict competition among distributors is merely robbing Peter to pay 
Paul. 

KR FOR PRICE CUTTING 


The way to handle the predatory price cutter-——and there is such a species, 
if increasingly rare—is through enforcement of the Federal Trade Commission Act, 
Robinson-Patman Act, the Sherman Act, by individual nonstatutory agreements, 
and through civil suit brought by manufacturers, not by a statutory price-fixing 
scheme, which rides roughshod over all dissenters. If more is needed, now is the 
time to investigate and establish clearly the need. But the fact that the original 
Miller-Tydings Act was passed as a rider, the fact that the new bill is being hurried 
through with unseemly speed, does not make for confidence in the validity of the 
legislation. 

The trust is that the small retailer, particularly the druggist, would do better 
to channel his energies and enthusiasm away from pseudo-panaceas like fair trade 
and into new marketing methods. He needs to become, as Prof. Joseph Klamon 
of St. Louis’ Washington University put it, “less margin conscious and more vol- 
ume conscious.” A fixed set of minimum prices will not, for example, neutralize 
the competition of the joint grocery-and-drug store. These really formidable 
competitors operated on the sound belief that the housewife (if given the oppor- 
tunity) will buy drugs along with her daily food purchases, are increasing in num- 
ber. Chain food stores are putting in drug counters and chain drugstores are open- 
ing complete food sections. The 85-store Owl drug chain has 3 on the West Coast 
and its sister subsidiary, Liggets (125 outlets), will shortly experiment with 2 in 
the East. The time seems to be approaching when everyone will sell everything, 
The best. defense for the small druggist is keener merchandising, continued re- 
liance on service, the extension of credit, and convenience of location. 

Through all the oratory that beclouds rather than illuminates the status of the 
American small retailer, one fact is clear. The fair traders have never been able 
to prove that price competition has caused more merchant bankruptcies in non- 
fair-trade States than in those where prices are policed. Under the circumstances 
they would render a service to their colleagues, themselves, and the free-enterprise 
system by combatting the merchants’ real antagonists—low volume, lack of 
mobility, inertia. 


WASHINGTON UNIVERSITY, 
St. Louis, Mo., February 28, 1952. 
Hon. EMANUEL CELLER, 
Chairman, House Judiciary Committee, Subcommittee on Monopoly Power, 
House of Representatives Office Building, Washington 25, D. C. 

Dear Mr. CELLER: I wish to express my appreciation to you and the other 
members of your committee for your courtesy when I presented my testimony 
before you last Monday, February 25, 1952. 

Pursuant to the request I made to be permitted to file a supplement to my 
testimony and certain exhibits, I herewith include some information which it 
would seem to me your committee ought to have. You may recall that Congress- 
man Rogers of Colorado asked during my testimony if I could prove that the 
retail drug lobby, the NARD, used coercive pressure tactics in putting over 
State fair-trade laws after the Miller-Tydings Act. Not only is that easy to prove 
but the NARD trade journal and their constituent State groups repeatedly boast 
of the fact that they have done so. The best evidence for Congressman Rogers 
is to glance at their regular publications, just as it is true that the Fair-Trade 
Council takes full credit for the Keogh bill which would destroy both the Schweg- 
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mann and Wentling cases. In the next 2 or 3 days I will send you several copies 
of an article which I understand Fortune magazine will run in its March 1952 
series which should be of interest to your committee and every member of 
Congress. 

A primary purpose in sending this letter to you air mail special delivery is to 
incorporate in the record by way of supplementary testimony and exhibit the most 
recent example of the cloak and dagger coercive type of pressure that the NARD 
and their constituent State and individual members are now using in St. Louis. 
Friday, February 22, the press and radio in St. Louis was aware of the fact that 
many druggists, 18 in number at first, were posting large red banners on white 
background on their retail drug store windows, cutting the price of the Post- 
Dispatch from 5 cents to 4 cents daily and from 15 cents to 13 cents Sundays. 
All of these drug stores also had large posters giving a 15-percent discount on 
Post-Dispatch classified want ads. This is an obvious and apparently crude 
attempt to intimidate one of the greatest newspapers in the country because the 
Post-Dispatch has strongly supported editorially free competition and has been 
opposed very strenuously to all forms of price fixing by private groups acting in 
concert. I feel quite certain these tactics will not change the editorial policy of 
one of the greatest newspapers. Dr. Corwin D. Edwards of the Federal Trade 
Commission, however, can give you quite a bit of evidence where such ‘tactics 
have produced the desired results on smaller newspapers. Please also examine 
the January 1949 issue of Fortune which took a strong position against fair trade 
price fixing and then above all examine the April 1949 Fortune for a detailed 
report of the cloak-and-dagger tactics used by national advertisers, the NARD, 
and similar groups to force Fortune to reverse its position. ‘To the great credit 
of this magazine, it reaffirmed its opposition to fair trade. 

I am attaching to this letter statements by the Post-Dispatch which it published 
in all of its issues on Monday, February 25, in answer to this organized conspiracy 
against the Post-Dispatch. Certainly, an individual has every right to express 
his displeasure, or approval, for that matter, of any editorial policy. I have 
inquired of attorneys connected with the Missouri attorney generai’s office and 
understand that their impression is such action taken in obvious unison and 
concert and agreement is a violation of the Missouri antitrust laws. 

I believe a careful examination of the record of the testimony offered in all of 
your hearings will disclose that there was not a single distinerested consumer 
organization that supported the position of the NARD or of the AFTC or of any 
other trade association that spoke in behalf of the Keogh bill. Nor were the 
lobbyists who are flooding Congress with literature able to bring forth a single 
witness in marketing or economics who is entirely distinerested and who is recog- 
nized in his professional field nationally to speak in favor of the Keogh bill or any 
other bill that would destroy the Schwegmann and Wentling cases. 

Your record will show that there is not a single price war anywhere in the 
country. This proves that the loss-lead argument has no basis in fact. I have 
been tremendously impressed by the spirit of high integrity in public service that 
motivated the Federal Trade Commission spokesmen as well as those who spoke 
for the Antitrust Division of the Department of Justice. I trust and believe and 
have every confidence that your fine committee will not yield to the enormous 
pressure to destroy our antitrust laws and our competitive price system. A care- 
ful reading of John W. Anderson’s testimony would seem ‘to prove beyond monop- 
oly such as the patent gives an inventor and that he wishes to extend the identical 
price-fixing control to all trade-marked or branded goods. The vital difference is 
that the law gives a legal monopoly to an inventor as a reward for his inventive- 
ness. Even here the patent is not perpetual but is a reward for a limited time. 
What Anderson of the AFTC wants is rigid and complete price fixing and control 
extended to all trade-marked or branded goods. Congress must fully understand 
that to enact the Keogh bill is actually at one stroke to destroy all of our antitrust 
laws on all trade-marked or branded gocds. I cannot see how anyone can pretend 
to have any regard for the American public, all consumers, and pass the Keogh 
bill. It is shocking that any one would even introduce such a bill, and I urgently 
request all Members of Congress to study it thoroughly and carefully. If this is 
done and the Members of Congress are truly actuated by the same high motives 
that were present when the Sherman Act and the Federal Trade Commission Act 
were enacted that your report will be favorable only on the Curtis bill and un- 
favorable on all of the others on this subject that are before you. 

Again, many thanks for the opportunity to present the evidence that I have. 
If I can be of any service to the members of your committee, please advise. 

Very truly yours, 
JosepH M. Kiamon, 
Professor of Marketing, Washington University. 
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Yate University Law ScuHoou, 
New Haven, Conn., March 12, 1952. 
Hon. EMANUEL CELLER, 
Chairman, Commitiee on the Judiciary, House of Representatives, 
Washington, D. C. 

My Dear ConGREsSSMAN C&LLER: I am enclosing for the consideration of your 
committee and of its relevant subcommittees, a statement in opposition to pending 
legislation which would restore the effectiveness of State fair-trade legislation, 
and in favor of the repeal of the Miller-Tydings amendment to section 1 of the 
Sherman Act. In view of the shortness of time available, I am sending this 
statement along now, with the present list of signatories and requesting vour 
permission to add other signatures in its support during the next week or so, 
when the group canvassed on this matter will have had time to reply. All the 
signatories are economists or law professors who specialize in the study of indus- 
trial organization, competition and monopoly. 

Sincerely yours, 
EvGENE VY. Rostow. 


STATEMENT IN OppostTion TO FatrR-TRADE LEGISLATION 


(Submitted by M. A. Adelman, Massachusetts Institute of Technology; Ralph 
S. Brown, Jr., Yale University Law School; Kenneth S. Carlston, University of 
Illinois College of Law; J. K. Galbraith, Harvard University; Harold C. Havig- 
hurst, Northwestern University School of Law; Edward 8S. Mason, Harvard 
University; Fritz Machlup, Johns Hopkins University; W. Rupert Maclaurin, 
Massachusetts Institute of Technology; John Perry Miller, Yale University; 
Prof. Frank Kennedy, University of Iowa Law School; Prof. Carl Fulda, Rutgers 
University Law School; James A. Rahl, Northwestern University School of Law; 
Lloyd G. Reynolds, Yale University; Eugene V. Rostow, Yale University Law 
School; O. Glenn Saxon, Yale University; Louis B. Schwartz, University of 
Pennsylvania Law School; George W. Stocking, Vanderbilt University; James 
Tobin, Yale University; John Thompson, Yale University Law School.) 

We are opposed to legislation undoing the effect of Schwegmann Bros. v. 
Calvert Distillers Corp. (844 U.S. 384 (1951)). In fact we support the outright 
repeal of the Miller-Tydings Act. Resale price maintenance has no place in a 
society which depends on the competitive market as a major instrument for 
determining price and output. Whatever appeal the device may have had in a 
depression, there are no sound arguments in its favor under present and prospec- 
tive circumstances of near-inflation and of high-level employment. 

The original passage of the Miller-Tvdings Act, and of the State fair-trade 
laws to which it gave scope, rested on an erroneous analysis of the depression, 
The depression was a time when prices fell. Therefore, the supporters of fair- 
trade laws contended, we can raise prices by law, and end the depression. This 
was the same case advanced for the NRA, the Smoot-Hawley tariff, and other 
devices of protection against the consequences of depression. The argument was 
incorrect. Fixing retail prices, in the face of inadequate demand, could only 
cut the volume sold, further intensify the depression and complicate the task 
of recovery. 

At the present time, the economy is working under the forced draft of the 
rearmament program, and the price system should operate to extract every 
possible ounce of production from industry and agriculture to absorb and offset 
the volume of purchasing power left in the pockets of consumers after taxes. 
Even after the bulge of the rearmament program is passed, the economy will in 
all probability be kept at high levels of employment and economic activity by 
the policies of business and Government. Business should be required to com- 
pete vigorously for its share of the public’s purchasing power. There is no 
excuse in a capitalist economy for the subsidy of price fixing in the ordinary 
distribution of food, drugs, clothing, and other consumers’ goods. Existing law 
offers fully adequate protection against genuinely predatory and cutthroat 
competition. 

The drive for price fixing by law comes from some groups of retailers who obtain 
their supplies through the older channels of wholesale distribution. They want 
to sell in their local markets under monopolistic conditions—that is, free of price 
competition. Not only do they want to eliminate competition with each other. 
They also typically oppose the growth of chain stores, mail-order houses, coopera- 
tives, department stores, and other techniques of distribution which have over 
two generations greatly increased the degree of competition in and reduced 
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the costs of the distribution of consumers goods in almost every local market of 
the United States. Experience proves that the efficient retailer, if he gives good 
service, can compete with the chain store and make a reasonable profit. There 
is no ground of public policy for restricting the development of the newer methods 
of distribution which have so greatly reduced the social cost of distribution in 
this country. 

Unless in distribution is preserved and encouraged by law, consumers may well 
be deprived of most of the advantages of technological progress in production. 
Retail price maintenance is characteristic of economic practice in Western 
Europe, and is an important factor in the relatively slow rise in the standard of 
lving of western European countries. It has been regarded as contrary to the 
policy of the antitrust laws since Justice Hughes celebrated opinion in the Dr. 
Miles Medical Co. case in 1911. In a long line of cases the Supreme Court has 
held that devices for retail price maintenance are illegal—and that the over- 
riding policy of the Sherman Act in favor of competition (Standard Oil Co. v. 
Federal Trade Commission, 71 5. Ct. 240, 249 (1951)) qualifies and limits even 
the exception of the Miller-Tydings amendment, so as to confine it to the narrowest 
possible ground. (United States v. Bausch & Lomb Optital Co. 321 U. 8. 707 
(1944): U.S. v. Frankfort Distilleries, Inc. 324 U. 8. 293 (1945)). 

Resale price maintenance is incompatible with the principles of a market 
economy. This is a good time to abolish it. The repeal of the Miller-Tydings 
amendment now would put the economy into a better position to meet the 
pressures which future changes in supply and demand relationships may call for 
more flexibly and more effectively. 

Tue UNIveRsiTy oF CHICAGO, 
Tue Law ScuHoou, 
Chicago, Ill., March 18, 1952. 
Hon. EManvet CELLER, 
Chairman, Committee on the Judiciary., 
House of Representatives, Washington, D. C. 


Dear CONGRESSMAN CELLER: We strongly urge retention of the present limi- 
tation on resale price maintenance recognized by the Supreme Court in the 
Schwegmann case. We are in sympathy with the Sherman Act and the long 
line of Supreme Court decisions which condemn all forms of price fixing. Mani- 
festly, resale price maintenance arrangements are a form of price fixing. Hence, 
we believe that the Congress should not undo the Supreme Court’s limitation 
on price fixing but should, in fact, extend the legal prohibition by outright repeal 
of the Miller-Tydings amendment. 

Resale price maintenance laws are inconsistent with the Sherman Act and 
with the objectives of the public policy adopted by Congress under which proper 
prices are determined by competition in free markets. Resale price maintenance 
reduces competition in two principal ways: It eliminates price competition among 
distributors and retailers and thus has the same effect as horizontal price fixing, 
which is illegal. It facilitates concerted action between manufacturers not 
easily detected, and thereby reduces competition at the manufacturing level. 
It is time to repeal the Miller-Tydings Act itself; any effort to strengthen its 
provisions is a step in the wrong direction. 

Walter Blum, Ward Bowman, W. W. Crosskey, Aaron Director, 
Allison Dunham, Milton Friedman, Earl J. Hamilton, Wilber G. 
Katz, H. G. Lewis, Bernard D. Meltzer, 1. A. Meltzer, Robert 
W. Ming, L. W. Mints, Margaret G. Reid, T. W. Schultz, Mal- 
colm Sharp, Roscoe Steffen. 


STATEMENT IN Opposition TO Farr TRADE LEGISLATION, SUBMITTED BY PROF. 
Evucene V. Rostow, YALE University Law Scuoout, New Haven, Conn. 


We are strongly opposed to legislation undoing the effect of Schwegmann Bros. v. 
Calvert Distillers Corp. (341 U. 8. 384 (1951)). In fact, we support the outright 
repeal of the Miller-Tydings Act. Resale price maintenance has no place in a 
society which depends on the competitive market as its major instrument for 
determining price and output. Whatever appeal the device may have had in a 
depression, there are no sound arguments in its favor under present and pros- 
pective circumstances of near-inflation, and of high-level employment. 

The original passage of the Miller-Tydings Act, and of the State fair-trade laws 
to which it gave scope, rested on an erroneous analysis of the depression. The 
depression was a time when prices fell. Therefore, the supporters of fair-trade 
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laws contended, we can raise prices by law, and end the depression. This was 
the same case advanced for the NRA, the Smoot-Hawley tariff, and other devices 
of protection against the consequences of depression. The argument was incorrect. 
Prices dropped in the depression because the total volume of spending for current 
output—chiefly for investment goods—had fallen off, so that the community 
lacked enough income to buy the current production of consumers’ goods at 
prevailing prices. Fixing those prices, in the face of inadequate demand, could 
only cut the volume sold, further intensify the depression, and complicate the 
task of recovery. 

At the present time, the economy is working under the forced draft of the 
rearmament program, and the price system should operate to extract every possible 
ounce of production from industry and agriculture to absorb and offset the exces- 
sive volume of purchasing power left in the pockets of consumers after taxes. 
Even after the bulge of the rearmament program is passed, the economy will in 
all probability be kept at high levels of employment and economic activity by 
the policies of business and Government. The principles of the Employment Act 
of 1946 and the experience on which it is based indicate the proper path to stabiliza- 
tion in a free capitalist society. The coordinated use of banking policy and fiscal 
policy can keep the total level of spending high enough to provide business a 
generally profitable environment. Business should be required to compete vig- 
orously for its share of the publie’s purchasing power. There is no excuse in a 
capitalist economy for the subsidy of price fixing in the ordinary distribution of 
food, drugs, clothing, and other consumers’ goods. Under most circumstances, 
cutthroat competition is merely what people who want the protection of monopoly 
call competition. Existing law offers fully adequate protection against genuinely 
predatory and tortious competition. 

The drive for price fixing by law comes from retailers who obtain their supplies 
through the older channels of wholesale distribution. They want to sell in their 
local markets under monopoly conditions—that is, free of price competition. 
They oppose the growth of chain stores, mail-order houses, cooperatives, depart- 
ment stores, and other techniques of distribution which have over two generations 
greatly increased the degree of competition in the distribution of consumers’ goods 
in almost every local market of the United States. While the desire of retailers 
for the greatest of the profits of monopoly—a quiet life—can be understood, it 
should be opposed. There is no ground of public policy for restricting the develop- 
ment of the newer methods of distribution which have so greatly reduced the 
social cost of distribution in this country. 

Unless competition in distribution is preserved and encouraged by law, con- 
sumers may well be deprived of most of the advantages of technological progress 
in production. Retail price maintenance is characteristic of economic practice 
in Western Europe, and is an important fabtor in the relatively slow rise in the 
standard of living of western European countries. It has been regarded as con- 
trary to the policy of the antitrust laws since Justice Hughes’ celebrated opinion 
in the Dr. Miles Medical Co. case in 1911. In a long line of cases the Supreme 
Court has held that devices for retail price maintenance are illegal—and that the 
overriding policy of the Sherman Act in favor of competition (Standard Oil Co. 
v. Federal Trade Commission, 71 8. Ct. 240, 249 (1951) qualifies and limits even the 
exception of the Miller-Tydings amendment, so as to confine it to the narrowest 
possible ground. (United States v. Bausch & Lomb Optical Co. 321 U. S. 707 
(1944); U. S. v. Frankfort Distillers, Inc. 324 U.S. 293 (1945).) 

Resale price maintenance is incompatible with the principles of a market econ- 
omy. This is a good time to abolish it. For the repeal of the Miller-Tydings 
amendment now could hurt no one, and it would put the economy into a better 
position to meet the pressures of the future more flexibily and more effectively, 
when they come. 





[From the Nation May 19, 1951] 


How Free Is Farr Trap? 
By Carey McWilliams 


In the last few years convergent pressures have begun to undermine the little- 
noticed but expensive fair trade laws, which, in force in 45 States, have worked a 
quiet revolution in certain lines of merchandising since 1931. In the estimate of 
Dr. Joseph M. Klamson, of Washington University, an outstanding expert, fair 
trade now taxes American consumers a billion dollars a year by increasing retail 
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prices. The story of how the laws under which this tax is imposed were eased 
into the American economy is one of the extraordinary political success stories 
of the last two decades. 

The essence of fair trade, or resale-price maintenance, is control of competition 
by vertical price fixing of branded goods. The manufacturers instituted the 
movement, but in the 1920’s its leadership was taken over by the independent 
retailers and their suppliers, the jobbers and wholesalers. As trade areas ex- 
panded, the department store, the supermarket or ‘“‘giant store,” and the chain 
store had begun to encroach on the market of independent retailers, who had long 
enjoyed a quasimonopoly based on strategic location. The more mobile the 
consumer became, the better able he was to choose where to buy. 

This new trend in distribution was more pronounced in California than else- 
where. There the year-round use of automobiles, rapid growth of population in 
certain areas, and large low-cost, open-air markets favored the new merchandising 
methods. At the same time the steady influx of merchants, drawn by the climate 
rather than by a realistic appraisal of the opportunities, multiplied the number of 
retail outlets in a wasteful and competitively ruinous fashion. 

Out of the necessity which in California breeds an exceptional inventiveness, 
a number of retail organizations joined forces with the retail druggists in 1931 to 
push the first State resale-price maintenance act through the legislature. The 
depression had weakened the opposition and given impetus to price-maintenance 
schemes. Two years later a clause was added which made the resale price 
agreed upon by a manufacturer and a single retailer binding on all retailers upon 
notice. This act became the model for virtually every State’s fair-trade law; in 
11 States it was copied so slavishly that certain minor typographical and gram- 
matical errors were repeated. 

In 1936 the Supreme Court, perhaps to make up for having just struck down the 
NRA, upheld the Illinois fair-trade act. Senator Tydings, whose former law 
partner represented the retail druggists, was then induced to offer the Miller- 
Tydings amendment to the Federal Anti-trust Act as a rider to a District of 
Columbia appropriation bill. This amendment legalized minimum resale-price- 
maintenance agreements on branded goods sold in interstate commerce provided 
the commodities were resold in States where such agreements were authorized 
by law. President Roosevelt denounced it as ‘“‘vicious’’ but, lacking an item 
veto power, was compelled to accept it. In the wake of the Miller-Tydings 
amendment fair-trade laws were pushed through 31 State legislatures before 
you could say “antitrust.” 

The original California act was a most inzenious legislative device. The 
type of price maintenance it authorized could be labeled “‘purely voluntary,”’ 
even though the agreement fixing the price was made binding on all retailers 
upon notice. It could also be praised as economical; enforcement cost the State 
nothing since the remedy was by injunction. Competition, at least in production, 
could still be said to be unrestricted, since the commodity affected must be one in 
“fair and open competition with commodities of the same general class.’”? And 
since only minimum prices were maintained, it could be argued that the act did 
not authorize price fixing per se. Impressed by this dazzling invention, the 
California legislature in 1935 revised an earlier unfair trade act to complete the 
new scheme of price maintenance. 

State legislators are more responsive to local pressures then Congressmen, 
and the pressure behind fair trade stems from local retail merchants. Retailers 
can exert pressure on legislators because they are found in all communities. 
Furthermore, they can lobby the constituents of the legislator while spokesmen 
for the retail trade association lobby the legislator in the State Capitol. Bills to 
\egalize price control have been introduced in each session of Congress since 1914, 
but not even the eloquence of Louis Brandeis, speaking on behalf of the American 
Fair Trade Association, could induce Congress to modify the antitrust laws in 
the interest of fair trade. The Supreme Court’s decision upholding the Illinois 
act made it possible for Congress to shift the onus of modification to the States. 
Even so, enactment of the Miller-Tydings amendment is only to be explained bv 
the power of the new grass-roots lobby which the Celifornia retailers had perfected. 
Nearly 2,000,000 retailers, it may be noted, were interested in the amendment. 

At an early date, also, the retail drugzists in O»kland, Calif., had hit upon the 
“captain” plan of organization. This was used in the drive to adopt the Miller- 
Tvdings amendment and in subsequent State campaigns for fair-trade laws. 
The “captain” plan works as follows: The t~ee association concerned selects a 
“colonel,” usually the most prosperous 21d best-known retailer of the area, and 
in his name sends out a call to the other ret*‘lers to meet for the purpose of working 
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out a collective attitude, policy, and procedure. A “captain” is then named 
for each subdivision of the area and made responsible for the execution of the 
measures decided on. The strategy is directed by the trade association, which 
also handles the publicity. 

Some associations have spent three or four times their normal income from dues 
and assessments on lobbying and similar activities, obtaining the necessary 
additional funds from wholesalers and jobbers. Pepsodent, for example, felt 
compelled to contribute $25,000 to one association after an experiment with 
fair-trading its products had proved unsuccessful. The retailers, in fact, first 
used the “captain” plan to exert pressure on manufacturers by offering to co- 
operate with those who fair-traded their products and boycotting those who 
did not; the Federal Trade Commission, in its report of December 1945, found that 
tremendous pressure had been applied to drug manufacturers in this manner. 
But the plan was equally effective in focusing political pressure on legislators. 

These new retail grass-roots lobbies must be ranked among the most cohesive 
and powerful pressure groups influencing State legislation. Recently the lower 
house of the Colorado Legislature passed a retail-price-maintenance measure for 
the liquor industry with only five dissenting votes. Attempts to repeal fair-trade 
laws have been decisively defeated in Colorado, New Mexico, and Wisconsin. 
In Wyoming a fair-trade law was adopted after a 1-day hearing in a Casper hotel. 
State committees received advice from the Bureau of Education on Fair Trade, 
whose campaign guides and political manuals are excellent texts on the art of 
pressure politics. Only in Texas, Vermont, and Missouri have the fair-trade 
lobbies been unsuccessful; in Missouri the opposition owes much to the leadership 
of the St. Louis Star-Times and Post-Dispatch. The fair-trade lobby was able 
to force the Miller-Tydings amendment through Congress, but it has never 
succeeded in inducing Congress to adopt a local fair-trade act for the District of 
Columbia—after all, Congressmen are interested in low-priced bourbon. 

Underlying the effectiveness of the lobby is a growing class consciousness 
among independent retailers, out of which has come an impulse toward politica! 
action. The fair-trade groups ere essentially the collective-bargaining agencies 
of the retailers in their dealings with the manufacturers, price-cutters, 2nd low- 
price, big-volume merchandisers. ‘The development of the fair-trade lobby has 
been carried further in California than in any other State; this type of lobby is the 
basis of the power of Artie Semish, who has bossed the California Legislature as long 
as he has represented the liquor industry. But in the past 5 years fair-trade 
lobbies have been greatly strengthened in other States as well, and largely by the 
same means—offensive-defensive alliances among various retail groups. Their 
efficiency largely accounts for the quietness of what Leverett A. Chapin, of the 
Denver Post, has called the revolution from competition to fair trade. 


The CHarrMan. We will recess until 2 o'clock. 
(Whereupon, at 12:15 p. m., the committee recessed to reconvene 
at 2 p. m., of this same day.) 


AFTERNOON SESSION 


The CHarrMAN. The hearing will please come to order. 

Mr. Julius M. Westheimer, of Baltimore, Md., will be the first 
witness. 

We welcome you here and you may proceed. 


STATEMENT OF JULIUS M. WESTHEIMER, PRESIDENT OF JULIUS 
GUTMAN & CO., INC., BALTIMORE, MD. 


Mr. WestHeimer. Thank you. 

My name is Julius Westheimer. I am president of Julius Gutman 
& Co., a store located at Park Avenue and Lexington Street, Balti- 
more, Md. 

I consider it a privilege and an honor to appear before your dis- 
tioguished committee today. I welcome your invitation to explain 
my views on a subject which strikes deep at the heart of our demo- 
cratic way of life, and which also strikes a body blow at the pocket- 
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book of every laboring man and housewife in our country. This is 
the critical subject of whether we shall or shall not have, in these 
United States of America, a law which is at best monopolistic, unfair, 
uneconomical, highly inflationary, and—worst of all—totally un- 
democratic. 

This law is popularly known as the fair-trade law. It is in truth 
the exact opposite. Can you gentlemen conceive of anything less 
fair than a law which compels a store to perform an act which it never 
agreed to do—either verbally or in writing—namely to force that store 
to sell articles of merchandise at the manufacturer’s dictated price 
level, higher by far than the price which the store would establish for 
the merchandise? 

I welcome this opportunity on the Senate side of the Capitol to fire 
one of the opening shots in this battle against price fixing. Because, 
gentlemen, this is a battle and this is price fixing. This battle is 
between powerful, high-pressure organizations of specialized retailers 
and wholesalers on the one hand, who would attempt to persuade 
you to fix prices unnecessarily and abnormally bigh, and on the other 
hand millions upon millions of American consumers, not organized, 
whose very existence is threatened by those high prices. And believe 
me, it is price fixing, horizontal price fixing—the kind our Government 
has never tolerated—in its most vicious form, which is being proposed 
to you gentlemen to legislate into the law of the land. ‘Therefore, 
during my testimony, I shall refer to this proposed law not as ‘‘fair 
trade,” which it is not, but by price fixing, which it undeniably is, 

This morning you had a comment by Senator Tydings to the effect 
that this was vertical price fixing. I submit that this is horizontal 
price fixing. Ifa manufacturer can sign an agreement with one store 
which binds all others on the same level to maintain the same price, 
I submit that that is as horizontal as the desk behind which you 
gentlemen are sitting. 

Senator Tydings also made a comparison between a fair-traded item 
and a piece of real estate. 

[ am no real estate man and I am no lawyer but I suggest that a 
fair-traded item and a piece of real property are at opposite ends of 
the spectrum. 

Concerning a piece of property, there is only one. There is only 
one in existence. It has dimensions; it has physical characteristics 
and it is recorded in the land records of each city and State. 

It is true that certain deeds which accompany the property provide 
restrictions on it pertaining not to price but rather to nuisance value. 
Namely, prohibition against chicken raising, against the erection of 
fences, but I have rarely seen agreement regarding price in a deed of 
property which would bind that piece of property every time it is sold 
and wherever it is sold. 

I believe that that argument is not comparable in any sense of the 
word. 

Now, who am I and why am I here? I'll tell you. I represent a 
store which was founded by my grandfather 75 years ago at the same 
corner in Baltimore on which it stands today. It was founded then, 
and exists today, on a solid foundation of democratic storekeeping. 

We are considered, by modern standards, a small store. Naturally 
we have grown with the loyal community which we serve, but by the 
yardstick of the times in which we live, we are the smallest department 
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store in downtown Baltimore. In our store we have no fancy frills, 
no plush carpets, no maze of offices or battery of secretaries, no 
luxurious extras nor extravagant service. We cater to the people in 
the low- and middle-class income brackets, the people to whom every 
dollar is important and who would rather get along with a bit less 
service if they can thereby save a little extra money. For three- 
quarters of a century our store has progressed on the principle that 
if you offer the right merchandise at the right time at the right price— 
and I emphasize | right price—your customers will remember you as 
the store where they could save, day in and day out, a few pennies, 
nickels, dimes, and quarters which over the course of the years would 
accumulate into substantial savings. 

We operate a popular-priced department store. We sell both non- 
advertised merchandise and nationally advertised merchandise at 
prices which save our customers money. And right here and now 
in order to lay at rest eternally one argument of the price fixers—let 
me say we have no loss leaders, never have had loss leaders and never 
will have loss leaders. As a matter of fact we couldn’t use loss leaders 
if we wanted to because Maryland, like 31 other States, has laws on 
the books which prohibit loss leaders. And I favor such legislation. 

Let me give you an example of what I mean: 

I have in my hand a Tek toothbrush, with nylon bristles. This 
toothbrush is fair-traded—price-fixed at 29 cents—and in our store 
we sell it for 23 cents. It costs us 16 cents, showing us a mark-up 
of 43 percent, even at the reduced price we sell it for. Now, there’s 
certainly nothing remotely resembling loss-leader selling about that, 
is there?) We'd be happy to have that kind of profit straight down 
the line. 

And, to carry the point further, I have brought some unbranded 
goods with me. Here in my hand are some men’s neckties, which 
are neither nationally advertised nor price-fixed. They cost us 83 
cents and we sell them for $1 a piece, showing us only a 20-percent 
mark-up, a full 23-percent less profit than on the fair-traded item. 

This is Just one small example of thousands in our store to show you 
that our store, like many others, sells all kinds of goods at popular 
prices, whether the goods are price fixed or whether they aren’t. You 
can see how the loss-leader argument fades into the air; it has 
absolutely no foundation in fact. 

I would just like to emphasize once again that at least 31 States 
have legislation prohibiting loss leaders. We could not use them if 
we wanted to. If the proponents of fair trade were really serious 
about their loss-leader argument, why didn’t they fight for a loss- 
leader bill in the House side of the ( Capitol instead of voting it down 
by a tremendous majority? They are not against loss leaders. They 
are against any kind of saving whatever to the consumer. That Joss- 
leader argument is merely a fallacious argument which they used in 
order to give their opinion popular support. 

All stores—big and little—occasionally advertise specially priced 
merchandise to stimulate business. It’s not a question of loss leaders. 
It is merely promotional merchandising. And we draw no line of 
distinction between price-fixed goods and price-free goods. 

By sheer coincidence I was riding the New Haven Railroad the 
other day and I picked up a menu off the seat, and believe it or not 
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the first item on this menu is entitled ‘Our leader: Smoked ham and 
eggs, French-fried potatoes, buttered toast, $1.50.” 

here is nothing so terribly vicious about promoting an item of 
merchandise at an attractive price. If the railroad dining car can 
do it in plain sight of everybody else it can’t be as horrible as the pro- 
fair-traders would make you think it is. Every store has certain 
promotional items. 

This isn’t sold below cost, believe me. I know how railroad dining 
cars operate. The ties aren’t sold below cost, this toothbrush isn’t 
sold below cost. They are sold at a somewhat attractive price in 
order to do business. But the argument is completely fallacious. I 
suggest you disregard it. 

I believe in perpetuating the freedom of enterprise that made this 
country strong. I believe that if a store buys and pays for its goods 
the store itself should establish the retail price for that goods. But 
certain well-organized groups apparently do not believe in free enter- 
prise. And they have proposed a law which would destroy that 
democratic principle, and which might very well pave the way for 
other monopolistic and inflationary legislation. 

Gentlemen, several weeks ago I heard a distinguished member of 
your committee, Senator Herbert R. O’Conor, of Maryland, make a 
speech in Washington before a dinner meeting of the Baltimore Asso- 
ciation of Commerce. It was the night that Judge David A. Pine 
had ruled illegal the seizure of the steel mills by the President of the 
United States. Senator O’Conor compared that decision in its 
importance to the Dred Scott decision. He pointed out that not 
only were the steel mills involved in the setzure, but the liberties, the 
freedoms, the sacred heritage of democracy which we in this country 
have cherished ever since we won them. And he pleaded with the 
hundreds of men present at that meeting to be untiringly vigilant 
lest their liberties be infringed upon, urged them to conduct their own 
personal campaigns to safeguard those freedoms which we in America 
can be proud of. 

[ mention these words by Senator O’Conor because in my humble 
opinion they apply to- price fixing as well. 

Senator O’Conor. I didn’t know when I introduced Mr. Westheimer 
that he was going to be so complimentary. Thank you. 

Mr. WestHEIMER. If you pass a law which allows one store, in 
conjunction with a manufacturer, to establish a price binding all 
stores, you’ve passed a law which is coercive, and dictatorial, and 
which robs a third party—no signer to the agreement—of its rights 
and freedoms. That is horizontal price fixing. 

Liberties are not lost overnight. You don’t go to bed one evening a 
free man and wake up the next morning a slave. That’s not the way it 
works. Liberties are chipped away, whittled away, sliced off in small 
pieces—until suddently you find they’re all gone. This bill you have 
before you, the price-fixing bill, is just another example of how our 
liberties could be lost. In this connection you might be interested 
to know that there’s only one country in the world today that has 
compulsory, statutory price fixing—and that’s Russia. 

I realize that there are some retailers who prefer an economic 
system in which competition does not flourish—and price-fixing laws 
are surely one way of preventing such competition. But rather than 
shy away from competition, we welcome it, and in our store we pass 
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on to our customers the savings of an efficient operation. And, gentle- 
men, we don’t see any reason why we shouldn’t be able to continue 
to do so. It’s good business for us, and it’s good for the pocketbook 
of Mrs. United States—whose pocketbook, incidentally, is pretty 
hard hit these days. Do we want more inflation or do we want less? 
Our enemies overseas are trusting that we will wreck ourselves by 
inflation, and the proposed legislation resurrecting compulsory price 
fixing would, of course, open the floodgates to new waves of inflation. 

I said a moment ago we welcome competition and we do welcome it. 

If something happened in our business, we didn’t come running to 
Congress for it. We dealt with it as a day-to-day happening in our 
business. 

For example, I remember 20 years ago when a drug store was a 
drug store. You could buy drugs inside and very little else, but 
during the past several decades drug stores have added everything 
which a general department store now carries. They have added 
lines which we carry. Wastebaskets, furniture, plants, sporting 
goods, toys, dolls—they have run the gamut. 

All right. Did we come running to Congress and ask you to pass 
a law prohibiting drug stores from carrying department store mer- 
chandise? Of course not. We encounter that problem as a day-to- 
day problem of doing business. That is the way the country grew. 

If you protect something or somebody—if you overprotect a 
business, a child, a plant, a pet, you haven’t helped it. You have 
hindered it. 

We didn’t grow like Topsy, we were built like Rome. I suggest 
to you that you not over-protect any one segment of the American 
economy or you will do it more harm than good. 

I wish to quote momentarily from a brief submitted by the T. 
Eaton Co., a Canadian department-store chain, which has just recently 
successfully opposed resale price maintenance in Canada. Iam happy 
to note in the Canadian papers that by 111 votes to 27, the Commons 
in Ottawa several months ago gave final approval to a long debated 
proposal, sponsored by the Canadian Government, whereby manu- 
facturers will be forbidden to enforce any schedule of resale prices 
for their products. The Senate in Ottawa then gave its immediate 
approval and price fixing in Canada has now been abolished. 

I now quote from the Eaton Co. brief: 

The real problem in connection with resale price maintenance is very simple. 
Should retailers be allowed to operate in the most efficient way possible and pass 
the savings obtained by efficiency on to the consumer by lower prices? Or, 
should the prices be kept high in order to make retailing and manufacturing a 
more comfortable way of life by eliminating competitive prices which tend to 
keep prices low? In other words, do we believe in the principle of competition, 
or should competition be eliminated in order to allow inefficient operators to 
remain in the field of distribution? The consumer would be better off if compe- 
tition was allowed to have a free rein. 

I have in my hand a small tin of Bayer’s aspirin. There are 12 
tablets in this tin. This is price fixed by the manufacturer at 12 
cents per tin. Because of the Supreme Court decision in the Schweg- 
mann case last spring, we are now able to sell this aspirin in out store 
at 11 cents a tin, thereby saving the customer a penny each time she 
buys the aspirin. A penny doesn’t sound like much, but there is an 
old proverb to the effect that if you watch the pennies, the dollars 
will take care of themselves. And in this era of record-high living 
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costs, a penny here, a nickel there, a dime or quarter occasionally 
saved, mounts up rapidly. But, under the price-fixing bill you have 
before you—-H. R. 4767—we would not be permitted to sell this 
aspirin at 11 cents. We would be forced to sell this aspirin at 12 
cents and it would be the consumer, as usual, who would pay the 
bill. Yes, we would be forced to sell this aspirin at:12 cents, even 
though we never signed an agreement to do so. We never signed 
any agreement at all. We bought this aspirin and we paid for it. 
It is ours. So much so is it ours, that I will read you a statement 
from the bottom of the invoice from the Bayer Co., Division of Sterl- 
ing Drug, Ine. 

The merchandise covered by this invoice is sold on the express condition that 
it becomes the property of the purchaser at the time it is accepted for shipment 
by a common carrier. 

If it is our property why can’t we put our retail selling price on it 
as long as we paid the Bayer Co. what they asked us to pay? 

But, if you pass H. R. 5767, the price-fixing bill with the nonsigner 
clause in it, our hands would be tied. Believe it or not, someone else 
would be telling us what to sell our aspirin for. 

Anything fair about a fair-trade law like that, gentlemen? 

And you might be interested to know that even selling the aspirin 
for 11 cents, we make a normal profit on the merchandise. As I 
stated be fore, there is no element of loss-leader selling here. 

Here’s what the Supreme Court of the United States thinks about 
price fixing. I quote from their decision in a case of Schwegmann 
Brothers v. Calvert Distillers ( orporation, 341 U.S. 384, May 21, 1951: 

If a distributor and one or more retailers want to agree, combine, or conspire 
to fix a minimum price, they can do so if State law permits * * * They can 
fix minimum prices pursuant to their contract or agreement with impunity. 
When they seek, however, to impose price-fixing on persons who have not con- 
tracted or agreed to the scheme, the situation is vastly different. That is not 
price-fixing by contract or agreement; that is price-fixing by compulsion. That is 
not following the path of consensual agreement; that is resort to coercion. 

And a little further on in the same decision the Supreme Court 
says: 

Contracts or agreements convey the idea of a cooperate arrangement, not a 
program whereby recalcitrants are dragged in by the heels and compelled to 
submit to price-fixing. 

And in another paragraph, 


We cannot find that the distributors were to have the right to use not only as 
a contract to fix retail prices but a club as well. 

The words ‘contract’? and “club” are italicized by the Supreme 
Court. 

But to return to our example. Multiply, if you will, this box of 
aspirin by all the basic cost-of-living necessities the American family 
needs—which would similarly be raised in price. The additional 
cost has been estimated at $2 billion a year. Think of the baby pow- 
der, the tooth paste, the razor blades, the shirts, the watches, the 
hosiery, the toys and dolls, the electrical appliances—and so on ad 
infinitum—and you can figure out without the aid of an electric 
calculator the staggering increase in the cost of living. Isn’t it high 
enough already? 

We know, and you know, that many big business organizations, 
principally the organizations that speak for the retail druggists and 
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the retail jewelers and others, behind the mask of protecting the retail 
druggists and the retail jewelers, have deluged Members of Congress 
with letters, telegrams, telephone calls, and every conceivable method 
of communication except carrier pigeon, beseeching your support of 
price- fixing bills—someone aptly called it “government by Western 
Union.” These organizations seem to have been financed by un- 
limited profit margins and have bulging treasuries. They welcome 
high prices and suppress keen competition and, as usual, the customer 
picks up the check. 

It should be emphasized that the most powerful support of these 
price-fixing bills comes from one or two high-pressure organizations of 
retailers, particularly in the drug trade, not from the manufacturers. 
Many manufacturers are lukewarm toward price-fixing laws and 
large numbers of retailers are indifferent. 

But, gentlemen, I believe I speak the sentiments of a large majority 
of the 150,000,000 people who have no high-pressure organizations, no 
treasury, no well-paid spokesmen. They are the consumers of America, 
the housewives, the breadwinners, the working men, the old, the sick, 
the poor, the people living on pensions and fixed incomes. ‘They are 
the people who look to you, the Congress of the United States, for 
protection of their pocketbook. And gentlemen, if you will permit 
the free, unshackled forces of supply and demand to operate, their 
pocketbooks will be protected. 

In the New York Times of June 3 was an Associated Press dispatch 
relating to your hearings of the day before in which the Justice Depart- 
ment told you that the housewives of the Nation would be up in arms 
if they understood fully a price regulation bill which you now have. 

A little farther down there is a separate heading which says “Hear- 
ings To Run Four Days.”’ 

You are holding hearings for 4 days because that will accommodate 
your witnesses and you are to be respected for so doing. 

But if the housewives of America knew what this fair trade thing 
meant to them, if they had been as well informed of their side of the 
picture as you have been informed of the price-fixer’s side of the pic- 
ture, your hearings wouldn’t run 4 days, 4 weeks, or 4 months. They 
would run 4 years 

The CHatrMan. I am glad they don’t know it, if that is the case. 

Mr. WestHermer. I can understand your desire to get away from 
Washington in the summer and get back to the cool Colorado air 
because there is none better. 

It might be good for them in that respect, but it is not good for 
them with respect to their pocketbooks, believe me, Senator. 

Just to make sure how the rank-and-file of people feel about price- 
fixing—not the powerful organizations but the unorganized citizens— 
I called in a firm of certified public accountants to ‘make a house-to- 
house survey for me. I would like to state that the firm who con- 
ducted this survey are not our regular accountants—they didn’t 
know me and I didn’t know them. They have never worked for us 
before, but their letter of transmittal states their qualifications, and I 
now read it to you. 

This is their letter of transmittal, the questions asked of the house- 
wives and the results: 

The letter is headed as follows: Burke, Landsberg & Gerber, 
Accountants and Auditors, 1016 Munsey Building, Baltimore 2. The 
date is February 19, 1952. 
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The text is as follows: 


Mr. Jutrus M. WrsTHEIMER, 
President, Julius Gutman & Co., 
Baltimore 1, Md. 

Dear Mr. WEsTHEIMER: As requested by you, we are herewith transmitting 
the results of a survey of public opinion regarding the resale price maintenance 
laws. This study was conducted in accordance with established research prac- 
tices. The telephone numbers called were selected in accordance with strict ran- 
dom procedures, and the interviewers were not informed of the purpose or sponsor 
of the study. We therefore believe that the results represent a valid expression of 
opinion of the population sampled on the question asked and within the indicated 
limites of sampling error. 

In answer to your request that our letter of transmittal set forth our quali- 
fications, we are pleased to inform you that we maintain the only research organi- 
zation of its kind in Baltimore and have done opinion and marketing research 
for numerous large business organizations—manufacturing, distributive, and 
service. Among our recent clients are two of the largest beverage distributors 
in Balitmore, four large department stores, several advertising agencies including 
the firm of Merrill, Lynch, Pierce, Fenner & Beane. We have also conducted 
surveys on behalf of the cheese industry of Switzerland, the Glenn L. Martin Co., 
the Black & Decker Co., and the Sherwood Oil Co. We are research consultants 
to Radio Station WITH in Baltimore and for Metropolitan Research, an organi- 
zation devoted to real estate research. It is understood, of course, that these 
names bear no relation whatever to the contents contained herein. 


That is signed by Edwin J. Gross. 
Their survey is in my testimony and is as follows: 


THe Purpose AND MeEtTHoD 


The purpose of this study is to obtain a cross-section of public opinion in Balti- 
more on the question of whether or not stores should have the right to charge 
lower prices than those set by the manufacturer. 

The questionnaires used in this study appear as appendix A and appendix B. 
To eliminate bias due to wording of the question, two versions were used to re- 
verse the order of choice in alternate interviews: ‘‘Do you think stores should 
have to charge at least the price set by the manufacturer, or do you think they 
should have the right to charge less if they want to?” and “Do you think stores 
should have the right to charge less if they want to, or do you think they should 
have to charge at least the price set by the manufacturer?” 

The results contained herein were obtained by telephone interviews, with tele- 
phone numbers randomly selected from the Baltimore telephone directory—city 
and surburban. Six hundred interviews were completed among approximately 
equal numbers of men and women—318 women, 282 men. 

Approximately two-thirds of Baltimore homes have telephones, and are there- 
fore represented in this survey. It is not likely that inclusion of the remaining 
third of the homes would have appreciably altered the result, except that a higher 
proportion of “no opinion”’ answers would probably have been obtained. This is 
because the nontelephone homes are generally of a lower economic and educational 
status, and these usually provide a higher proportion of “‘don’t know” in any 
opinion study. 

THE RESULTS 


The following table shows the replies of the 600 respondents: 


Number of 


answers Percent 
Store should have the right to charge less__- an ccathlplpdeeids ere es 377 62.8 
Store should have to charge manufacturer's price. _..~-- Sai : eacaaeea io 124 20. 6 
No opinion 4 , bbs pica 93 | 15.4 
Qualified answer (could not be placed in above groups 4 a 
Refused to be interviewed : : df 2 | 3 


Total ; 600 | 100. 0 
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Thus, of the 501 respondents who expressed an opinion, 75.2 percent believed 
that stores should have the right to charge less than the price set by the manu- 
facturer if they want to, while 24.8 percent believed stores should charge the 
price set by the manufacturer. 

There are no significant differences between men and women who expressed an 
opinion, but a higher proportion of women expressed ‘‘no opinion.” 

As in all surveys of this kind, there is a margin of error due to the fact that a 
sample was used rather than a complete enumeration of the population. It is 
customary in dealing with sampies to express the range of error within which the 
answer would fall in 19 chances out of 20, this standard being accepted by statis- 
ticians as ‘‘reasonably certain’ for most practical purposes. In this study, the 
“reasonably certain” figure lies within 3.86 percent of the results shown, so that 
we may assume that of those respondents expressing an opinion, 21 to 29 percent 
favor the manufacturer’s right to set the price, while 71 to 79 percent favor the 
retailer’s right to sell for less. 

I repeat that the survey was conducted by a firm of certified public 
accountants, Baltimore, Md. 

The CuHarrmMan. Are you familiar with the testimony before this 
committee by another engineering firm, Ernst & Ernst? 

Mr. WesruHermer. | am vaguely familiar with it. 

The CHarrMaAN. The question submitted to them was whether the 
price should be set by the retailer or the manufacturer and the majority 
of them favored the manufacturer. 

| have forgotten the exact figure. 

Mr. Westuermer. | wonder if they knew exactly what they were 
saying when they answered that question. 

The CuatrMan. There is always that question in any kind of a poll, 
but I presume they would know. 

I think most people when they walk into a store, think that the 
merchant has set the price, themselves. I think that the average 
purchaser might feel that the manufacturer would be more considerate 
of him than the merchant. That is what their poll would indicate, 
that the purchaser had more confidence in the manufacturer than he 
did the retailer. 

Mr. WestHemmer. Senator, from the testimony you have heard you 
know that fair trade prices are higher than free prices. Therefore, | 
submit to you that the people who were surveyed did not understand 
the import of the question being asked them or they never would have 
answered yes to a question which asked them ‘“‘Do you want to pay a 
high price or a low price.”’ 

You know that fair trade prices are higher. Hasn’t that been 
brougbt out by both sides of the question? 

The CuarrMan. It has been brought out by prejudiced witnesses, 
yes. 

I don’t know. Iam asking you questions. You are not supposed 
to ask me questions. 

You can read the testimony that we have here and comment on it 
as you like. 

Mr. WestTHEIMER. I have received a list of 1,500 items which are 
fair-traded. In that list of 1,500 items, in every case the fair-traded 
price is higher than the free price. By a mere check of stores in a 
State which has the fair-trade laws; namely Virginia, as opposed to the 
District of Columbia, which does not. 

Sir, I do not believe any witness would tell you that fair-traded 
prices are not higher than free prices. That is a matter of fact, sir, 
and not opinion. 
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The CuarrmaNn. I think a great many witnesses, including the 
present witness would tell me that the customer coming into your 
store will ask for the advertised product, regardless of price. When he 
comes into your store to buy any product from the toothbrush to a 
drug, he will be willing to pay you more for a traded item or a brand 
that he knows or that he has heard something about, than he will a 
brand that he knows nothing about. Price is of second consideration 
to him. Is that not true? 

Mr. WestHermer. Yes; but to carry the argument one step further, 
if he walks into store ‘“A’”’ and sees a tin of Bayer aspirin at 11 cents, 
there is no doubt in any consumer’s mind but what he would rather 
pay 11 cents instead of 12 cents. 

The CuarrMan. I am sure of that. 

Mr. WestHermer. That is why I say our survey is a much more 
realistic one than the one which was previously submitted by the firm 
that you just mentioned. 

The CuarrMAN. Statistics are valuable, of course, for basic infor- 
mation, but you cannot rely upon them altogether. 

Mr. Wesruermer. I have here a pack of cigarettes. Contrary to 
the Bayer aspirin, cigarettes are not price-fixed. I paid 20 cents for 
this pack, including taxes. Gentlemen, stop for a moment and think 
what you might have to pay for cigarettes and food, which I will get 
to in a minute—if the cigarette manufacturers and distributors 
thought it necessary to establish minimum resale prices for them 
You might pay 30 cents a pack, or 40 cents, maybe 75 cents or even 
a dollar. Evidently the great cigarette companies aren’t concerned 
about statutory pric e-fixing, and it’s a good thing they’re not. And 
can anyone charge that their growth has been hindered, or paralyzed, 
by free competition? I believe no one would dare make such a charge. 

This is a can of Campbell’s soup. It sells for 14 cents. This is a 
can of Heinz’ baked beans, 13 cents. This is a package of Kellogg’s 
corn flakes, 16 cents. This is Pet milk, 8 cents. This is Del Monte 
corn, 12 cents, and to finish your meal this is Lipton’s tea, 13 cents. 

Consider, if you will, the frightening, horrifying prospect of food 
ever being placed under price-fixing laws. This food here, total 76 
cents, might cost $1.76 or $2.76, or even more. How far would the 
food budgets of your wives or my wife stretch in that case? I merely 
introduce food to show you that the great food producers and dis- 
tributors have never felt it necessary to resort artificially to keeping 
the retail prices of their products high and to show you what a dam- 
aging body blow would be dealt our economy if food ever came under 
price-fixing laws—as it might do, under the bill which you have. 

People are eating more and better today than they have ever eaten, 
and we are not even considering the question of whether food prices 
or any other prices have risen more or less during the past decade. 

If, as some have stated, the prices of drugs and sundries have risen 
fractionally less than food, for example, their margins must have been 
higher to start with. ‘This is not a matter of price indexes—this is a 
matter of price freedom—and it shouldn’t be disguised under any 
other name. 

Therefore, I say this to you: If food prices were fixed, food prices 
would be higher. It follows that all fixed prices are higher than free 
prices. Here is proof from our own store. We sell the: 49-cent 
Johnson’s baby powder for 44 cents; 28-cent box of Kleenex for 23 
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cents; 59-cent Barbasol shaving cream for 54 cents; $2 Coty perfume 
for $1.64; 63-cent Arrid deodorant for 49 cents; 59-cent Mennen skin 
bracer for 49 cents; $3.95 Arrow shirt for $3.39; $77.50 set of Com- 
munity silverplate for $49.50; $100 Benrus Elegance watch for $75; 
$7.25 Ronson lighter for $5.75; $29.95 Dulane Fryryte for $19.95 
$29.95 Dormeyer Fri-well for § $22. 95; $23 Toastmaster for $18.21: 
$3.75 Curity diapers for $2.99; and, to cure all of our various price- 
fixing headaches, we sell the 59-cent bottle of Bayer’s aspirin for 
49 cents. 

And gentlemen, as I said at the outset, this is not a question of 
so-called ‘‘loss-leader’’ selling, an emotional plea used by the price- 
fixers. We do not sell these items at a loss. We do not advertise 
these items and then switch our customers to something else. We do 
not even have private brands of our own to switch them to. As I 
demonstrated, our profit margin on many of these items, at the low 
prices referred to above, is greater than on much of our non-price-fixed 
merchandise. And would it also interest you to know that we display 
and sell much of this merchandise right at our front doors, not bother- 
ing particularly whether the customers buys only that merchandise 
and then walks right out? It is our store policy, as I explained before, 
to save our customers money right down the line, and therefore I 
submit that the loss leader argument about which you are bound to 
hear a lot, falls flat on its face under examination. 

There are many other aspects of the situation that I could discuss. 
I believe, however, thet I have said enough to show you the reasoning 
that had led our company, as a retail store now in its third generation 
of doing business in Baltimore, to oppose price-fixing, and to feel 
that the basic question before your committee boils down to this: 
What shall it be, fair prices for the many million people who make up 
the American public, or the misnamed fair trade laws for the benefit 
of a relative handful of people who want a statutory system of price 
fixing? 

Before I leave I would like to thank you for allowing me to appear. 

Senator O’Conor, we in Maryland will miss you and in whatever 
field of endeavor you wish to elect, we wish you well. 

Thank you. 

The Cuarrman. We are going to miss Senator O’Conor, too. 

Mr. WesrHEIMER. | am sure you will. He is a very distinguished 
Senator. 

The CuatrrmMan. He has been a valuable member of this committee 
and we regret the day when he leaves us. 

I do now want to ask you a question about these quoted prices. 
Those are all brand names, are they not? 

Mr. WEsTHEIMER. Yes, sir. 

The CHarrMAN. Are your prices just since the Supreme Court 
decision? 

Mr. WestHerMer. Yes, sir. 

The CHatrMAN. Prior to the Supreme Court decision you charged 
59 cents for Mennen skin bracer instead of the 49 cents? 

Mr. WestHeErMER. Yes, sir; we were compelled to. 

The CHarrMAN. Now the question I wanted to ask you: Have you 
marked up the price of other goods in order to absorb the lack of 
profit on any of these? 

Mr. Westruemmer. Absolutely and unequivocally, no. 
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The CHarrMan. You have not advanced the price of other products 
or other goods on your shelves since the Supreme Court decision? 

Mr. WestHermer. No, sir. 

The CuarrmMan. But you have lowered it on these brand names? 

Mr. WesTHEIMER. Yes, sir. 

The CuarrMan. Senator O’Conor, do you have any questions? 

Senator O’Conor. No thank you, Mr. Chairman. Thank you. 

The Cuarrman. You have made a very good witness. 

Mr. WestHermmeEr. Thank you, sir. 

The CuatrMan. We will have to recess for a moment or two. 
Senator O’Conor and I have to go down on the floor and do some 
voting. 

(A short recess was taken.) 

The CuarrMan. Mr. Wendell Berge. 


STATEMENT OF WENDELL BERGE, OF THE DISTRICT OF 
COLUMBIA BAR, WASHINGTON, D. C. 


Mr. Beras. For more than 15 years I have had a deep interest in 
opposing all efforts to nullify the application of the Sherman Act to 
resale price maintenance agreements. For 10 years I was a member of 
the staff of the Antitrust Division and later for nearly 4 years was 
Assistant Attorney General in charge of that Division. As a result 
of this experience, I gained some appreciation of the serious impact of 
so-called fair-trade laws upon the basic effectiveness of Federal anti- 
trust legislation. The purpose of my appearance today is to add to 
the record a brief statement of my own convictions on this subject. 

I shall not undertake to outline the history of the judicial decisions 
outlawing resale price maintenance, or of the efforts of the States, 
goaded on by powerful lobbies, to neutralize these Court decisions. 
Such matters are well known to this committee. Nor is it necessary 
for me to recite the history of the Miller-Tydings Act which legalized 
to a limited extent resale price maintenance in interstate commerce. 
You are fully familiar with the Miller-Tydings Act and its background. 

I do want to state, at the outset, that I am opposed to H. R. 5767, 
which undertakes to make effective in interstate commerce the so- 
called nonsigner clause which was held by the Supreme Court in 
Schwegmann Bros. v. Calvert Corp. (841 U.S. 384) not to be author- 
ized by the Miller-Tydings Act. 

In the early days of the Sherman Act resale price maintenance 
commonly meant an agreement or agreements between a producer 
and dealers providing that the dealers would agree to observe prices 
dicatated by the producers. In the leading case of Dr. Miles Medical 
Co. v. Park & Sens Co. (220 U.S. 373) the Supreme Court held that 
such agreements were illegal under the Sherman Act. Later, how- 
ever , the Court affirmed the right of a producer to refuse to deal with 
particular dealers provided there was no acreement respecting Ere 
maintenance involved. United States v. Colgate & Co. (250 U. 5. 
300). This, of course, left the door open to refuse to deal with price 
cutters in the absence of an agreement to maintain prices. a in 
Federal Trade Commission vy. Beech-Nut Packing Co. (257 U.S. 441) 
the Court in effect held that any effort to police retailers ty assure 
that they were observing suggested prices was illegal. Thus, for 
some years the test of legality seemed to be whether or not on the 
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facts, an agreement to maintain prices or enforcement methods, 
the absence of specific agreement, existed. 

But there was strong sentiment among manufacturers, particularly 
those who made and marketed branded products, to seek the right 
legally through contracts to dictate resale prices. "The so-called fair- 
trade movement started with the first Trade Act passed in California 
in 1931. This act, however, merely legalized resale price maintenance 
agreements in intrastate commerce. The really significant fact in 
the growth of fair-trade legislation came with the development of the 
so-called nonsigner clause. This clause, as you know, provides that 
if prices are set by agreement between a manufacturer and a dealer, 
thereafter all dealers in the State are bound by the dictated price. 
They do not voluntarily undertake any contractual obligation but, 
nevertheless, they are bound. California adopted this nonsigner clause 
in 1933 and thereafter, I believe, all State laws that were enacted con- 
tained it. By 1941 45 States had fair-trade laws. 

It is my believe that the essentially undemocratic character of the 
nonsigner clause escaped the attention of the American people until 
the Schwegmann case last year. I think that many people believed 
that the policy of resale price maintenance might be a debatable policy, 
but they thought of it in terms merely of legalizing voluntary agree- 
ments between producers and dealers. Many people felt that resale 
price maintenance in any form was an inadvisable restraint because it 
prevented competition on the dealer level. A series of resale price 
maintenance contracts could have the same effect so far as dealer 
competition was concerned as horizontal agreements between dealers 
fixing prices. And of course, such horizontal agreements were illegal 
per se under numerous Court decisions applying the Sherman Act. 

But it occurs to me that in most of the policy discussion the im- 
portance, and the basically undemocratic character of the nonsigner 
clause, was overlooked. Not only had the type of resale price main- 
tenance condemned in the Dr. Miles case been legalized by the State 
fair-trade laws, but under those laws dealers having no desire to be 
brought into a system of resale price maintenance or any economic 
interest in participating, were legally forced to accept it at the risk of 
losing their product, and in some instances at the risk of criminal 
prosecution. Thus, by the simple act of making a contract with a 
single dealer in a State a producer could force every dealer in that 
State to accept and abide by the dictated price. No more effective 
way of eliminating price competition on the dealer level can be 
imagined. 

As Alfred Friendly, a reporter for the Washington Post, stated in an 
article in the Post last Sunday, June 1 

Thus, if one manufacturer of a trade-marked item agreed with one retailer of 
the item in Maryland that the article will be sold for $1 at retail, no other retailer 
in the Free State could sell it for less than $1, regardless of whether he approved 
the contract price or not. 

It is self-evident, of course, that such an agreement—and the law that would 
permit it—is exactly 180 degrees opposite the philosophy and spirit of the national 
antitrust policy. 

The bill is advanced ostensibly to protect small business, the heart and essence 
of the free-enterprise system. Yet it would deny small businesses all opportunity 
to act freely in their main field of action, price. They would remain not inde- 


pendent retailers, but would become conduits for disposal of a manufacturer’s 
product, at the price the manufacturer sets, without leeway to attract customers 
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by lower prices, or to convert what economies and efficiencies they develop into 
lower prices and higher volume. 

The fair trade movement grew rapidly in the 1930’s but its effective- 
ness was impaired by the fact that fair trade contracts were not valid 
in interstate commerce. Hence the movement to amend the Sher- 
man Act which resulted in the Miller-Tydings Act. 

As Assistant Attorney General Morison has pointéd out, all that 
the Miller-Tydings Act did was to amend section 1 of the ‘Sherman 
Act to provide that vertical minimum price fixing ocntracts shall not 
be in violation of the antitrust laws or the Federal Trade Commission 
Act when such contracts involve: (1) Trade-marked or branded com- 
modities, (2) which are in competition with other similar commodities, 
and (3) when such contracts are valid under the State law of the place 
of resale. 

Thus, as he says, the act speaks only in terms of “‘contracts or 
agreements” and makes no reference to nonsigners. In Schwegmann 
Bros. v. Calvert Corp. (841 U.S. 384), decided May 1951, the Supreme 
Court held that persons not parties to agreements establishing mini- 
mum resale prices are not bound by those agreements even though the 
State of resale does have a law binding nonsigners. The Court 
pointed out that the Miller-Tydings Act sanctions contracts or agree- 
ments between a distributor and one or more retailers to fix minimum 
prices, if State law permits, but added: 

When they seek, however, to impose price fixing on persons who have not 
contracted or agreed to the scheme, the situation is vastly different. That is 
not price fixing by compulsion. That is not following the path of consensual 
agreement; that is resort to coercion. 

The Court also stated that when a State compels retailers to follow 
a parallel-price policy, it demands private conduct which the Sherman 
Act forbids. After examining the legislative history of the Miller- 
Tydings Act, the Court went on to say that ‘‘we cannot find that the 
distributors were to have the right to use not only a contract to fix 
retail prices but a club as well.” 

I think that the Schwegmann case is absolutely sound, and it is 
surprising that the point was not raised until nearly 15 years after 
the enactment of the Miller-Tydings Act. 

Let us consider the real significance of the nonsigner clause. 
Whether the economic reason for utilizing the clause in a particular 
case is pressure from the dealers or from the manufacturer, the effect, 
once the clause has been adopted in a single contract, is to put the 
whole retail industry of a given State under absolute price dictation. 
There is no factor in such a situation to protect the public interest 
Competition does not operate to protect the public interest because 
competition is eliminated by the nonsigner clause. There is no 
public representative in the transaction to protect the public interest 
as in the case of Government price regulation. 

We are all familiar with the tendency of American businessmen to 
resent price regulation—the constant lashing at the old Office of 
Price Administration and the present Office of Price Stabilization. 
Any regulatory agency that undertakes to set prices is in for a tough 
time. And yet “those public regulatory agencies that have taken 
such a beating have been agencies of the Federal Government whose 
powers are subject to termination by Congress and whose every act 
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is subject to public accountability. They operate under standards 
laid down by congressional authority. 

But all such factors to protect the public are absent in a scheme 
of price regulation in which the ultimate sanction is the nonsigner 
clause. The price may or may not be reasonable. But it is imposed 
on a whole retail industry by a single contract to which most of the 
retail industry is not a party. There is no administrative or judicial 
review as to the fairness of price. It is hard to imagine a more 
absolute form of economic dictatorship. 

Although the original impetus for fair-trade legislation came from 
manufacturers interested in protecting their brand names, the chief 
interest shifted and the later pressure for fair-trade legislation has come 
largely from the organized retail groups who saw in this device a 
means of legally elimmating price competition. Thus, there have 
been many instances where retail interests have employed their com- 
bined power to coerce manufacturers to give them fair-trade contracts. 
This coercion has not infrequently been accompanied by threat of 
boycott. 

But, on the other hand, the retailers themselves, may often suffer 
by the enforcement of prices imposed by the manufacturers which 
require such a low margin of profit that the retailers cannot profitably 
operate. With the vast power of national advertising, a manufacturer 
can build up such good will for a particular product that a retailer 
must carry such product whether or not he desires to do so. There 
are, for example, in the drug field, many products where national 
advertising has created a good will for a particular brand name that 
is not possessed by other competing products of fully equal merit. 
The local druggist must carry the product which has the benefit of 
national advertising. Under fair-trade contracts, containing non- 
signer clauses, the manufacturer can, in effect, force the retailer to 
handle these nationally advertised brands at a ridiculously small 
margin of profit or even at no profit at all. 

The present bill, it should be noted, not only permits the manu- 
facturer to dictate minimum prices but it also permits him to prescribe 
stipulated prices if such are authorized by State law. This provision 
could well work against the interest of the retailer. Thus, one manu- 
facturer and one retailer could agree upon a stipulated price—that is, 
a maximum as well as a minimum—which would apply to all retailers. 

Under this provision, suppose that a manufacturer finds one big 
cut-rate drug store willing to operate on a very small margin of profit 
and contracts that a certain vitamin capsule product shall sell at a 
stipulated price of $2.98 per bottle. That price then becomes binding 
upon every druggist in the State. The margin may be much too low 
for the small druggist to handle the capsules at a profit, but because 
of the nationally advertised brand name of the product, the small 
druggist must carry it as a service to his customers and sell it at an 
unprofitable price. 

As Mr. Friendly has said in his article: 

Multiply such examples by a few hundred of the brand-name item which every 
druggist deals in, and the result is obvious—the little fellow goes to the wall, and 
the cut-rate octopus, against which the bill is supposedly directed, takes over all 
the business. For this reason, and from other evidence—chiefly the contributions 
of big drug manufacturers to the lobby for the McGuire bill—there is considerable 


reason to believe that the small druggists have been made the unwitting front-men 
for the manufacturers in the lobby campaign. 
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In a free economy the conflicting interests of the consumer and the 
retailer find their proper level through the forces of normal competi- 
tion. It should not be our interest to give the consumer the benefit 
of products sold at an uneconomically low price not to give the retailer 
the benefit of uneconomically high prices. But under Fair Trade 
both injustices occur. In some instances the manufacturer uses his 
sower to impose on industry prices so low as to be unfair to retailers. 
: other instances the retailers succeed through their organized asso- 
ciational activity in forcmg manufacturers to raise prices above a 
normal competitive level. I understand, for example, that the record 
before the House committees showed that the National Association 
of Retail Druggists put on an organized effort to force manufacturers 
to increase profit margins on certain items, and I assume similar 
evidence has been or will be produced here. 

The proponents of fair-trade legislation have managed to stir up a 
great deal of emotional sympathy by identifying themselves with the 
small independent retailer as against the larger so-called predatory 
chain stores. I hold no brief for the chain stores. Indeed, I was in 
charge of the Antitrust Division when the action against the Great 
Atlantic & Pacific Tea Co. was instituted at Danville, Ill. That case 
was based upon a number of alleged discriminatory and monopolistic 
practices, and in the criminal action the Government’s position was 
sustained. The civil action is still pending. 

But because chain stores may in some instances attain monopolistic 
proportion in their industry does not demonstrate that our method of 
retailing must necessarily be frozen in the nineteenth century pattern. 
There are undoubtedly some economic discriminations enjoyed by 
certain chain operations, especially when they exceed a certain point in 
expansion, that must be neutralized by legislation. But it is my 
opinion that the independent retailers are barking up the wrong tree 
when they seek to impose compulsory vertical price control upon a 
large segment of American industry in their effort to overcome what 
they believe to be the unfair advantage of other forms of distribution. 

For example, it is a well-known fact that the resale price mainte- 
nance of branded goods is wholly ineffective as against the larger 
chain operations. If a manufacturer undertakes to fix a price on a 
nationally advertised brand which is distasteful to a large chain opera- 
tion, that chain has the facilities to introduce new brands at its own 
price and the power to advertise them in competition with the older 
established brand. 

The small independent druggist is often dependent, as I have 
previously pointed 6ut, upon nationally advertised brands and must 
handle them at whatever price is dictated. But the chainstore can in- 
troduce its own brand at a cheaper price and exert. all its sales effort on 
behalf of its own brand. Iam sure that plenty of economic testimony 
could be introduced to the effect that resale price maintenance is 
ineffective in neutralizing certain advantages of chain stores. 

At this point, Mr. Chairman, I would like to see if I can sharpen 
up a little the answer to a very pertinent question you have put to 
several witnesses. You asked several witnesses in effect whether the 
fact that these particular goods were branded did not enter in as an 
important factor because other unbranded goods not nationally 
advertised could be sold if the retailer did not like the price imposed on 
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the branded goods. You pointed out that the fair-trade laws usually 
provide that. there must be other available competing commodities. 

Now in a sense I suppose there are always some other available 
competing commodities because there are very few if any products 
in which one manufacturer has a complete ‘monopoly. Certainly 
if one manufacturer had a complete monopoly it would be unjust 
and inequitable to let him fix the price down the line 

The CuarrMan. The witnesses have said it would also be illegal. 

Mr. Berar. I do not question that it would. Take, for example, 
the milk of magnesia mentioned here this morning, Phillips. The wit- 
ness claimed that was the most popular brand. I will take his word for 
that but there are other branded products of that. Squibbs put one out 
and Graham has one. In tooth paste certainly there are many brands. 

Undoubtedly there are competing brands with Phillips milk of 
magiesia or Colgate’s tooth paste. But I think the real answer is 
that all of those brands including the ones that might be the most 
popular are also subject to the fair-trade laws and may be fair-traded. 

The CHarrMan. That is something that bothers me. When they 
say there is open competition between fair-traded and non-fair-traded 
articles. I asked Mr. Anderson yesterday if he considered the law 
was being complied with if there were other goods for sale that were 
also fair-traded. He said ‘ Yes, of course.”” He said, ‘“‘That’s compe- 
tition.” 

Well, I just wondered whether it is or not. 

Mr. Beras. This would be my answer, sir, and this is just off the 
cuff: Whether all those 30 or 40 brands of tooth paste we see on the 
druggists’ shelves are fair-traded, I do not know. There may be 
certain manufacturers who do not choose to fair-trade their goods. 
In any event they all could. That isif it is branded goods—and each 
tooth paste we see on the shelves is a branded tooth paste—every one 
of those manufacturers could—and I think the fact of it is, most of 
them do—fair-trade the product. 

Granted that there is competition between Colgates and other 
brands of toothpaste, if each of the manufacturers is exercising his 
right to fix the price down the line, he is eliminating competition in 
his product at the retail level. It is my position—and I think it is 
the position of all of these experts, economists and lawyers who are 
specialists in the trade-practice field, that there is no reason why 
there should not be competition at the retail level, even between the 
product of a single manufacturer as sold by different retailers, if 
certain retailers have more efficient retail marketing operations. 

We know there are differences in the efficiency of retail operations 
just as there are differences in the efficiency of manufacturing and 
wholesale operations. 

Moreover, if the principal manufacturers of a generic commodity 
like toothpaste all fair trade their products, then the only competition 
is at the manufacturer level and it certainly makes much easier 
the operation of horizontal understandings, to eliminate competition. 

[ am just speculating on it but I think we could make an investiga- 
tion of any drug store in a fair-trade State either in Virginia or Mary- 
land and I suspect by and large the toothpastes that are of the same 
size tube are not engaged in real price competition on the shelves of a 
single druggist. I suspect you would find that to be the case but I 
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also know if you cross the line from Maryland into Chevy Chase 
D. C., and go into the Peoples Drug Store that there is a marked 
difference all along the line between the Colgate toothpaste as sold in 
the District and that sold in Maryland, or any of the different brands 
sold in both places. 

Now just moving a little, when the witnesses talk about the possi- 
bility of utilizing a nonbranded product in competition with branded 
products, like i: the case of milk of magnesia this morning, I think 
Mr. Schwegm ia said—and he knows more about it than I do—that 
there was really only one brand. Phillips. I think he means that that 
is so far the superior brand in the public mind, that for sales purposes 
it is the only brand. 

Let us assume there is only one brand of milk of magnesia. It 
would be economically impossible for an independent druggist to 
sell in competition with Phillips, an independent brand, a non- 
nationally advertised brand, even if he could get it. But actually 
he could not get it because no one is making milk of magnesia and not 
selling it under a nationally advertised brand, exe ept as there may 
be chain stores—large drug chain stores like Walgreen that was men- 
tioned and Peoples around here—I don’t spe ak disparagingly of 
Peoples at all, I thmk they have a fine operation, but groups of that 
kind can put out a product under a different name and through 
superior sales efforts they may be able to sell the new brand of milk 
of magnesia that is not nationally known, in preference to Phillips. 

That is only true of the large drug chains. 

If you go in and ask for Bayer’ s Aspirin, they will try to sell you 
another kind that you never heard of. They will tell you it is just 
as good. 

Thus, by pushing it, I dare say their sales often exceed that of the 
nationally advertised brand. But this course is not available, of 
course, to the average independent druggist. The same would be true 
with food. I donot know to what extent food products are fair-traded 
but I do know my wife can go into the A. & P. or some of the ether 
big chains and get canned goods or cereals that do not bear a 
nationally advertised name. The chain grocery can sell those things 
in competition with Quaker Oats and Del Monte and other branded 
products. But that is not available to the independent druggist or 
the independent grocer or the independent operator in any other field. 

Now digressing a little further: 

I have great respect for Senator Tydings and I listened this morning 
to his testimony. 

He likened the branded product of a manufacturer, and the manu- 
facturer’s conditions imposed upon its sales, like price conditions, he 
likened it to—if I understood him correctly, to covenants running 
with the land. 

Certainly in real estate law there are numerous limitations on the 
use of land that may be imposed that run for at least a number of 
years and some purport to run in perpetuity although I[ think the 
courts have cut those down over a certain period of time. 

But whatever applies in the law of real estate, certainly does not 
apply to the sale of goods, of chattels, and of movable property. 
Indeed, the precedents showing that is so are just so numerous that it 
is almost trite to mention them. 
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In this field itself, the Supreme Court earlier held under the Sherman 
Act that vertical price maintenance was illegal, that when a seller 
parted with his goods he was through with it and could not dictate 
the price at which it was to subsequently be resold. 

Now even in patent law, certainly patents carry a limited type of 
monopoly but you cannot license the manufacturer of a product and 
provide that the licensee can make the product and sell it on condition 
that a certain price shall be perpetually maintained on subsequent 
resales. 

You can license the manufacture of a product and you can limit the 
rice at which the first licensee sells it but beyond that it cannot be 
imited. 

Other limitations are on the use of patented products. You cannot 
license a product on condition that it can only be used in a certain 
territory or a condition that it will only be used with a certain non- 
patented article. Salt companies have tried to lease salt-making 
machines on the condition that the only salt used in the machine will 
be the salt made by the company that makes the machine, such as 
the Morton Salt. 

You cannot do it. The whole doctrine of the law of personalty is 
that when you part with a product you are through with it and the 
purchaser can use it in whatever manner or means he wants to or in 
combination with anything else and he can resell at any price he wants. 

This fair-trade legislation giving the manufacturer a right after he 
has parted with the title to the property to, by contract, maintain 
the price is a complete anomaly in the law. 

Of course, we are not interested in purely legal aspects but that is, 
I think, the general proposition. I have not stated it very artfully 
but I think it is a proposition that all lawyers would agree to. 

The CHarrMan. A witness this morning, Mr. Klamon, kept repeat- 
ing over and over that the McGuire bill would be unconstitutional. 
I wondered if you had any ideas on that. 

Mr. Berce. Here are my ideas, Mr. Chairman: When I first com- 
menced studying this nonsigner document—this is a bad statement 
for an attorney to make who was once head of the Antitrust Division, 
but I have not been aware of the seriousness of the nonsigner provision. 
I am in the same position as I think the general public was. It was 
only the Schwegmann case that pointed up the nonsigner provision 
tome. In my Antitrust Division days somehow I never had occasion 
to have it focused on my attention. 

When I first read the Schwegmann case, which, of course, did not 
raise any constitutional question; they simply held that the Miller- 
Tydings Act did not authorize the nonsigner clause—I thought that 
must be unconstitutional because intuitively it goes agaist what | 
have learned about the concept of due process, that one can be forced 
by somebody else’s contract into a scheme of regulation. You can be 
forced by action of the State into a scheme of regulation. Even then 
you may challenge the regulation as being beyond the police power, 
in violation of due process of law or otherwise in excess of the power 
of the authority that prescribes it. However, what seemed to me 
even more offensive to the notions of due process was the idea that I 
could be bound by a contract that any two other gentlemen in this 
room might make. 





A74 RESALE PRICE FIXING 


But apparently, in 1935 or 1936, in that Illinois case, involving the 
constitutionality of the Illinois fair-trade law, the Seagrams case, I 
guess it was—I cannot remember the name of the case but you are all 
familiar with what it is. Perhaps I could supply it for the record. 

Apparently they did sustain the constitutionality of the Illinois 
fair-trade law which contained a nonsigner clause. 

Oftentimes the Court will sustain in general the validity of a law 
where the possible constitutional infirmities of certain particular pro- 
visions in there are not focused, and then years later when they are 
focused, the Court will take a different position. 

I am afraid that the best off-hand answer I can make to your ques- 
tion is that apparently it was sustained in 1936 but there have been 
many changes in the Supreme Court and in the attitude toward some 
of these constitutional limitations since then, and I would not be at 
all sure that it would be sustained again, or that the provision in the 
MeGuire bill would be sustained. 

I am not making this suggestion with any idea of being champertous 
but as a lawyer I would like to see it challenged if the law were passed. 

I would not want to guess at the outcome but I do not think it is 
an open-and-shut question that it is constitutional notwithstanding 
that old case because it seems to me it violates some of our basic 
constitutional concepts of liberty. 

The CuarrMan. The Supreme Court, however, in the Schwegmann 
case gave no indication that they felt a little uneasy about the con- 
stitutionality of it. 

Mr. Bercs. That is true but if I may suggest the Court never goes 
to a constitutional question unless it has to and there was nothing in 
the issues of the Schwegmann case as they were framed to cause them 
to even mention the Constitution. It was presented as simply a case 
of whether the Miller-Tydings Act authorized the nonsigner clause. 
The question of the constitutionality was not raised. 

The CuHarrMAN. The McGuire bill was written nevertheless by 
very able attorneys and it was pointed directly at the Supreme Court 
decision on nonsigner contracts. 

Mr. Bercr. And I do not question that the McGuire bill invalidates 
the Schwegmann case. 

This bill restores nonsigner contracts and effectively restores them. 

However, I might say this: The Schwegmann case was interpreting 
the Miller-Tydings Act which was an amendment to section 1 of the 
Sherman Act. This bill amends the Federal Trade Commission Act 
and the original language in it that really catches the question is what I 
have dealt with on page 14, in the middle paragraph where I say that 
the Schwegmann case rested on interpretation and meaning of the 
Miller-Tydings amendment to the Sherman Act. The case held such 
amendment did not legalize the nonsigner clause. The McGuire bill 
is solely an attempt to nullify the Schwegmann decision. Why did 
the lobby not seek to amend the act which was involved in the Schweg- 
mann decision—the Miller-Tydings Act? Instead, the McGuire bill 
is directed to the Federal Trade Commission Act and reaches the 
Miller-Tydings amendment to the Sherman Act only by reciting, in 
the language amending the Federal Trade Commission Act, that 
“nothing contained in this—Federal Trade Commission—act or in any 
of the antitrust acts shall render unlawful, et cetera.” 
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It is that phrase “or in any of the antitrust acts,” I believe, which 
is the only item that hits the Miller-Tydings Act. It is the Miller- 
Tydings Act with which we are primarily concerned. 

I do not know what the underlying thought was in doing it in this 
manner. 

The Cuarrman. One thought might have been that by amending 
the Federal Trade Act the bill would be referred to this committee. If 
it had to do with the antitrust acts it would go to the Judiciary 
Committee. 

Mr. Berce. I have heard that that is true. 

The CuarrMan. I do not know whether it is true or not but I know 
Senator McCarran is very concerned about this bill because he does 
think it amends the antitrust acts which are under his jurisdiction. 

I think there was an effort made to have the bill referred to this 
committee in due course. That is the rumor, anyway. 

The language which you just read and which appears in this bill 
at least two places says: “‘ Nothing contained in this act nor any of 
the antitrust acts shall render unlawful,” and so on. 

Mr. BerGe. Well, I do not want to speak with knowledge on any- 
thing that comes to me only as rumor which is why I did not want to 
initiate any inquiry into motive. Whatever the motive was it leaves 
a rather clumsy situation. 

Should this bill be passed, the only changes in the code would be 
in the Federal Trade Commission Act. You would have section 5 
of the Federal Trade Commission Act amended as this bill provides. 

It would not touch, as I understand it, the language of section 1 of 
the Sherman Act. The Miller-Tydings Act would still be there just 
as it is, saying nothing about nonsigner agreements, and a lawyer new 
to this field reading the Miller-Tydings amendment to the Sherman 
Act and then reading the Se -hwegmann decision might conclude that 
nonsigner contracts were out unless he pursued his studies further 
and found that later the Federal Trade Commission Act was amended 
to legalize nonsigner contracts and that it apparently applied to th 
Sherman Act because it has that clause in it, ‘or in any of the anti- 
trust acts.” 

I think that is a poor way to do it but I am not advocating that 
it be done even effectively. 

The Cuarrman. A friend of this committee will versed in antitrust 
practice—in fact he has had great interest in that field—who has no 
interest in the Miller-Tydings Act or this act—he has no prejudices, 
I am quite sure—suggested to us that if H. R. 5767 is reported out 
and enacted by the Congress, that we should include a provision in 
it repealing the Miller- Tydings Act in order to guard against future 
interpretations of antitrust violations which would be greatly confused 
by having on the books H. R. 5767 and the Miller-T dings Act. 

Mr. Berae. Mr. Chairman, I would be delighted to “and would 
thoroughly endorse the repeal of the Miller-Tydings Act. In the 
latter part of my testimony I was going to deal with that in connection 
with loss leaders. 

The Cuarrman. I only wanted to think of the technical question. 
You are prejudiced. 

Mr. Berece. Certainly, and I do not deny it. I am just wondering 
whether you would have anything—I guess you would. That is you 


20420—52 








476 RESALE PRICE FIXING 


would then, have a situation where only the Federal: Trade Commis- 
sion Act authorized the nonsigner clause, but where would you have 
any authority for resale price maintenance agreements at all if the 
Muller-Tydings: Act were repealed? I suppose the language of the 
McGuire bill shows it. 

The Cuargman. The McGuire bill is quite complete. The first and 
second sections are very comprehensive. 

Mr. Berce. The McGuire bill is a very comprehensive piece of 
legislation. 

The CuHarrman. I do not wish to ask you for a horseback opinion. 

Mr. Berece. I am willing to say this much, that I do not think this 
is the right way to do the thing and if the Congress desires to go 
along on the substantive program of legalizing nonsigner agreements 
I think something ought to be done to the Miller-Tydings Act, either 
knock it out entirely or amend it because you would have the Miller- 
Tydings Act construed by the Supreme Court as not authorizing them 
and then you would have an amendment in another act that authorizes 
them only in this indirect sort of way. 

The CuarrMan. This attorney is a very able man and is quite a 
student of antitrust legislation. He feels that if we have both the 
MeGuire bill and the Miller-Tydings Act on the books, that the inter- 
pretation of antitrust violations would be very confusing. 

Mr. Brrer. | think he is right. 

The Cuarrman. The Justice Department did not touch on that 
when they were before us but our committee is going to ask them about 
it. 

Mr. Beree. I think it could well raise confusing questions and that 
it might be avoided by a sharper treatment of the issues. 

I have but one more thing to say, if there are not any further 
questions at this point. I have departed from my text which is all 
right, but there is one other subject that I wanted to discuss briefly 
and that starts on page 11. It is about loss-leaders. 

It occurs to me that if there is any legitimate complaint by those 
who favor this type of legislation, it must be related to the loss- 
leader practice. I know that they will not agree with that but that is 
because I think many of them want a broader exemption than merely 
to be free of loss-leader competition. 

A great deal of the complaint of the proponents of the McGuire bill 
is against so-called loss-leader practices. They contend that the 
McGuire bill, or legislation similar to it, is necessary to stop loss- 
leader sales which they claim injure the good will of a product and 
also result in unfair competition on the retail level. 

I am not going to question that the McGuire bill would, if enacted 
into law and vigorously enforced, eliminate loss-leader sales in respect. 
to the commodities to which the bill would apply. But I contend 
that it goes much further than is. necessary to eliminate loss-leader 
sales. In order to stop this practice of loss-leader sales, you do not 
need to throw the baby out with the bath; you do not need to eliminate 
all price competition at the retail level. The problem of loss-leader 
sales should be dealt with separately, as such. Perhaps it could be 
done by the Federal Trade Commission under existing law or, if 
necessary, by adding specific provisions to the Federal Trade Com- 
mission law dealing with the subject: of loss-leader sales. 
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But I am also impressed with a bill introduced in the House of 
Representatives. on March 11, 1952, by Chairman Celler of the 
House Committee on the Judiciary. I refer to H. R. 6986, a bill to 
amend the Clayton Act and: the: Sherman Act for the purpose of 
prohibiting loss-leader sales. I am attaching a copy of that bill as an 
appendix to this statement and! 1 shall not read it. In summary, the 
bill would add) a new section to the Clayton Act which would define 
the term “‘loss-leader practices’ to mean selling a commodity, or 
advertising or offering a commodity for sale at retail below the deliv- 
ered cost of the commodity to the seller except that it does not include 
any of the following sales, or any advertisement or offer in connection 
therewith: 

(A) Any sale for the bona fide purpose of discontinuing dealing in 
such commodity or of discontinuing the seller’s business, when plain 
notice of that fact is given. 

(B) Any sale of commodities which are substantially damaged or 
deteriorated, when plain notice of that fact is given 

(C) Any sale by officers acting under order of the court. 

(D) Any sale to any association organized and operated exclusive ly 
for religious, charitable, scientific, literary, or educational purposes or 
for prevention of cruelty to children or animals. 

(EK) Any sale of a perishable commodity if further retention by the 
seller could be expected to result in loss. 

(F) Any sale which reasonable business practices require a seller 
to make in order to liquidate an inventory of a commodity to avoid 
insolvency or bankruptcy. 

(G) Any seasonal clearance sale made in accordance with customary 
business practices in order to dispose of excess inventory. 

Any loss-leader practice which affects commerce is then declared: to 
be unlawful and actionable at the suit of any person damaged thereby. 
Such person is given a right to sue for treble damages in the district 
courts of the United States, as provided in section 4 of the Clayton 
Act. 

The above are the principal provisions of the Celler bill, but there 
are subsidiary provisions which may be examined by reading the bill 
in full. 

The CHarrMan. Mr. Westheimer, who preceded you, said that sev- 
eral States have laws against loss leaders. It seems to: me that that 
would’ be a much better way than the Celler bill to handle it. 

Mr. Berean. Forty-five States have fair-trade bills. 

The fair-trade bills apparently couldn’t be effectively enforced with- 
out the Miller-Tydings Act) because so many of those transactions 
were in interstate commerce. 

The CHarrMan. Or the McGuire bill? 

Mr. Breren. Well; ves. 1 am thinking of the Miller-Tydings Act 
before Schwegmann. 

The CHarrman. It cannot be enforced with-the Miller-Tydings Act 
because of the Supreme Court. 

Mr. Barer. That is right, but for a dozen or so years before the 
Schwegmann decision they were being enforced. 

All T am trving to say is that the ‘industry itself thought that the 
State fair-trade bills could not be effective:and enforced without bring- 
ing interstate commerce into the picture. 
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Now whether the statement obtains to the loss-leader bills, I am 
not in a position to state, but possibly a State can cope with the loss- 
leader problem if it will, without Federal legislation. 

The CuarrRMAN. Apparently 31 States do. 

Mr. Beree. I don’t know how effective is their enforcement. 
That of course leaves 17 States that don’t have it. 

My point is simply this, that if it is necessary to have some Federal 
protection against selling below cost, or against the kind of competi- 
tion where price cutters go to unconscionably low prices in order to 
induce people into their stores and engage in what I think most 
ethical people would feel was an unfair method of competition. If it 
is necessary to have Federal legislation on that, then a Federal anti- 
loss-leader bill seems to me to be the way to deal with it rather than 
to exempt the whole industry. 

The CuarrMan. I would be opposed to that because it would 
involve Federal policing. The plan under the McGuire bill escapes 
from Federal policing and that certainly is a strong argument for the 
McGuire program because it doesn’t require Federal policing, at all. 

Mr. Bercs. Mr. Chairman, I think if vou will read the Celler 
bill you will find that that is not true. I would be opposed to it 
myself if it required that the Department of Justice would have to 
have agents to go around and see if people were selling below cost. 

The sanction or remedy of the Celler bill is a private remedy. It is 
treble damage action by the persons who are damaged by these sales. 
In other words, the retail competitor of a store which was hurting 
him by loss-leader sales by selling a particular product at prices below 
cost, would have a private right of action. There would be a Federal 
right of action created that could be brought under the Clayton Act. 

Anyone who is injured by violation of the antitrust laws can insti- 
tute a treble damage action and a treble damage action is one of the 
most effective things with businessmen. It is more successful than 
most other remedies. 

As IJ say, this bill has not been introduced in the Senate and I simply 
point out that to the extent there is a valid complaint—and I am 
inclined to think there is, with regard to the loss-leader practice—it 
can be dealt with if Congress desires, by a bill of this nature. 

However, I do not go along any further than that with the propo- 
nents of fair trade because of my firm belief that competition on the 
retail level is just as essential to a healthy economy as it is on the 
manufacturing level and that to my way of thinking a retailer has no 
legitimate complaint because a more efficient retailer is willing and 
able to sell a product at a few cents less and take less unit profit and 
thereby get greater sales. 

I would join with him in his complaint, if that retailer were dealing 
below an economic basis, below delivered cost and selling at a loss in 
order to induce people into a store and sell them a lot of other things 
at a higher mark-up. I think that is the only legitimate complaint 
that we have. 

Returning to the bottom of page 12 of my prepared paper: 

In addition, section 2 of the Geller bill is to my mind very important 


in that it repeals the Miller-Tydings Act by amending section 1 of the 
Sherman Act so as to restore the text of section 1 as it existed before 
the Miller-Tydings amendment of August 17, 1937. I think there is 
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no need for the Miller-Tydings Act, especially if the complaints 
against loss-leader sales can be met. 

I think that time has demonstrated that the Miller-Tydings Act 
was a mistake. It has tended to make price competition less effective 
at the retail level. If we believe in competition as the primary 
regulator of price, and if we believe in passing economies in distri- 
bution on to the consumer, then there is no more reason why price 
competition should be eliminated at the retail level than at the 
wholesale or manufacturing level. If on the other hand, we believe 
in eliminating competition at the retail level, why should we not be 
consistent and permit horizontal agreements between competitors, 
not only eliminating price competition but competition in other 
matters, such as the rendering of service. 

I hope that a bill similar to the Celler bill will be introduced in the 
Senate and that it will be given preferred consideration. I also 
hope that no final action is taken on the McGuire bill until a Senate 
bill similar to the Celler bill is considered and disposed of. I think 
that if a bill similar to the Celler bill is enacted, it will eliminate any 
necessity for further consideration of the McGuire bill. 

There are several details concerning the McGuire bill which should 
be briefly noted. Although the Miuller-Tydings Act only legalizes 
agreements prescribing minimum prices, the McGuire bill also applies 
to stipulated prices; in other words, specific or maximum prices as 
well as minimum prices. 

The McGuire bill does not purport to be a direct amendment of the 
Miller-Tydings Act—which, in turn, was an’ amendment to section 1 
of the Sherman Antitrust Act—yet the effect of the McGuire bill is to 
create an immunity greater than that of the Miller-Tydings Act 
itself, since the McGuire bill legalizes agreements relating to stipulated 
prices in or affecting interstate or foreign commerce. 

Indeed, if one wanted to be critical of procedural matters, this 
method of amending the Sherman Act indirectly through an amend- 
ment to the Federal Trade Commission Act is subject to criticism. 
The Schwegmann case rested on an interpretation of the meaning of 
the Miller-Tydings amendment to the Sherman Act—the case held 
that such amendment did not legalize the nonsigner clause. The 
McGuire bill is solely an attempt to nullify the Schwegmann decision. 
Why did the lobby not seek to amend the act which was involved in 
the Schwegmann decision—the Miller-Tydings Act? Instead, the 
McGuire bill is directed to the Federal Trade Commission Act and 
reaches the Miller-Tydings amendment to the Sherman Act only by 
reciting, in the language amending the Federal Trade Commission 
Act, that “nothing contained in this—Federal Trade Commission— 
Act or in any of the antitrust acts shall render unlawful, * * *.” 
That is certainly a backhanded method of cutting down the Sherman 
Act. 

In conclusion, I want to call attention to the fact that practically 
all the newspapers of the country which have commented on this 
matter have opposed this and similar bills. There has been repeated 
strong editorial comment from at least three of the four Washington 
papers. The same can be said for neswpapers in many other cities. 
In addition, there have been many consumer organizations, authori- 
ties in law and economics from faculties of many of our leading 
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colleges and universities, and many other experts in the field .of price 
economics who have testified against this bill, or signed Jetiters -and 
public statements opposing the bill 

I want to point out something which jis on this last page of my 
testimony. It was so well neue one of the witnesses this morning 
that I need not elaborate it. It is simply this: 

So far as I know, there has been:no support for this bill except from 
special interests who think they would benefit from the enactment 
of the bill. I am not.aware that any independent experts have testi- 
fied in favor of the bill in either the House committee hearings or here. 

I am sure that ‘the committee must be in receipt of resolutions, 
petitions, and the like, from groups of citizens who are interested in 
opposing this measure simply from the viewpoimt of the public good. 
Informed consumers everywhere are against this bill, but we are all 
aware that consumers as a group are not highly organized or articu- 
late, certainly not in comparison with the National Association of 
Retail Druggists or the American Fair Trade Council. 

The newspaper opinion; the consumer opinion; the disinterested 
specialists in marketing, in economics, the lawyers who specialize on 
the subject, unless they are representing these companies, are almost 
unanimously opposed to this type of legislation and I think it would 
mark a step backward in our endeavor to preserve a free, competi- 
tive economy. 

I should pay my respects to the lobbyists who have been backing 
it, but that has been done better by others and I shall not go into that. 

I feel confident that the Senate and the House of Representatives 
will not be stampeded into approving a bill which I think sound study 
will show is not in the public interest. 

The CuHarrman. We appreciate your appearance here. We have 
great respect for your advice on the technical matter involved in this 
legislation. You have had long experience in that field. 

Mr. Breree. That is very kind of you, Senator, and I appreciate 
your patience in this regard. 

(The text of the Celler bill, H. R. 6986, referred to by Mr. Berge, 
follows:) 


Text oF THE CELLER BitL, H. R. 6986, as InrROpUCED IN THE HovUSE oF 
REPRESENTATIVES, Marcu 11, 1952 

A BILL To amend the Act entitled ‘‘An Act to supplement existing laws against unlawful restraints and 

monopolies, and for other purposes’’, approved October 15, 1914, and to amend the Act entitled “An Act 


to protect trade and commerce against unlawful restraints and monopolies’, approved July 2, 1890, for 
the purpose of prohibiting loss leader sales 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Act entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other purposes”, 
approved October 15, 1914, is amended by addmg at the end thereof the following 
new section: 

“Src. 27. (a) For the purposes of this section— 

“(1) The term ‘delivered cost’ shall mean invoice cost to a seller less the value 
of discounts received by a seller in money or the equivalent, plus the cost of 
transportation incident to delivery to the seller, and plus applicable excise and 
sales taxes to the seller. 

““(2) The term ‘seller’ shall mean a vendee, as used in this Act, who purchases 
for resale. 

(3) The term ‘loss leader practice’ shall mean selling a commodity, or adver- 
tising or offering a commodity for sale at retail at a price below the delivered 
cost of the commodity to the seller except that it does not include any of the 
following sales, or any advertisement or offer in connection therewith: 
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(A) Any sale of accommodity for the bona fide purpose‘of discontinuing dealing 
in such commodity or of discontinuing the seller’s business, when plain notice of 
that fact is given to the public. 

““(B) Any sale of a commodity which is substantially damaged or deteriorated 
in quality if plain notice of the fact is given to the public. 

“(C) Any sale by an officer acting under-an order of court. 

*(D) Any sale to any association organized and operated exclusively for 
religious, charitable, scientific, literary, or educational purposes, cr for the pre- 
vention of cruelty to children or animals, no part of the net earnings of which 
inures to the benefit of any private shareholder or individual. 

“(E) Any sale of a perishable commodity if further retention of the com- 
modity ‘by the seller could reasonably be ‘expected to result in a loss to the seller. 

“(F) Any sale which reasonable business practices require the seller to make in 
order to liquidate an inventory of a commodity to avoia insclveney or bank- 
ruptey. 

““(G) Any seasonal clearance sale made in accordance with customary business 
practices in order to dispose of excess inventory. 

““(b) Any loss leader practice which affects commerce is hereby declared to 
be unlawful and actionable at the suit of any person damaged thereby. 

“(e) (1) Any person injured in his business or property by any loss leader 
practice hereby declared to be unlawful may sue therefor in any district court of 
the United States, as provided in section 4 of this Act, or in any State court cf 
competent jurisdiction, and recover threefold the damages bv him sustained, and 
the costs of suit, including a reasonable attorney’s fee. Any person threatened 
with injury by any loss leader practice shall be entitled to injunctive relief against 
such threatened injury in any court of the United States, as provided in section 16 
of this Act, or to sue for and have such relief in any State court of competent 
jurisdiction when and under the same conditions and principles as injunctive relief 
against threatened conduct that will cause loss or damage is grantea by courts 
of equity in that State, under the rules governing such proceedings, and upon the 
execution of proper bond against damages for an injunction improvidently granted 
and a showing that the danger of irreparable loss or damage is immediate, a 
preliminary injunction may issue. 

‘“*(2) Section 15 of this Act (providing for suits by United States district at- 
tornevs to restraia violations of this Act) shall not apply with respect to any loss 
leader practice. 

““(d) (1) Nothing contained herein or in any of the Antitrust Acts shall render 
illegal any contract or agreement prohibiting a seller from reselling at a price 
below his delivered cost, anv commodity which bears, or the label or container 
of which bears, the trade-mark, brand, or name of the producer or distributor of 
such commodity and which is in free and open competition with commodities 
of the same general class produced or distributed by others, when contracts or 
agreements prescribing minimum prices are lawful under any statute, law, or 
public policy now or hereafter in effect in any State, Territory, or the District of 
Columbia in which such resale is to be made, or to which the commodity is to be 
transported for such resaae, or for delivery to a vendee pursuant to a sale. 

**(2) Nothing contained herein or in any of the Antitrust Acts shall render 
illegal the exercise or enforcement of any right or right of action created by any 
statute, law, or public policy now or hereafter in effect in any State, Territory, 
or the District of Columbia, whieh provides in substance that willfully and 
knowingly advertising, offering for sale, or selling any commodity at less than 
the minimum prices prescribed in any such contract or agreement whether the 
person so advertising, offering for sale, or selling is or is not a party to such con- 
tract or agreement, is unfair competition and is actionable at the suit of any 
person damaged thereby: Provided, however, That the rights or right of action 
created by or under such contracts and agreements shall not apply where the 
minimum price prescribed in such contract is higher than the delivered cost to 
the seller: And provided further, That the rights or right of action created by or 
under such contracts and agreements shall not apply to any of the following 
sales, or advertisement or offer in connection therewith: 

“(A) Any sale of a commodity for the bona fide purpose of discontinuing deal- 
ing in such commodity or of discontinuing dealing in such commodity or of dis- 
continuing the seller’s business, when plain notice of that fact is given to the 
public. 

“(B) Any sale of a commodity which is substantially damaged or deteriorated 
in quality if plain notice of the fact is given to the public. 

“(C) Any sale by an officer acting under an order of court. 
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“(D) Any sale to any association organized and operated exclusively for 
religious, charitable, scientific, literary, or educational purposes, or for the pre- 
vention of cruelty to children or animals, no part of the net earnings of which 
inures to the benefit of any private shareholder or individual. 

“(E) Any sale of a perishable commodity if further retention of the commodity 
by the seller could reasonably be expected to result in a loss to the seller. 

“(F) Any sale which reasonable business practices require the seller to make 
in order to liquidate an inventory of a commodity to avoid insolvency or bank- 
ruptcy. 

‘““(G) Any seasonal clearance sale made in accordance with customary business 
practices in order to dispose of excess inventory.” ' 

Sec. 2. That section 1 of the Act entitled ““An Act to protect trade and com- 
merce against unlawful restraints and monopolies”, approved July 2, 1890, as 
amended, is amended to read as follows: 

“Section 1. Every contract, combination in the form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce among the several States, or 
with foreign nations, is hereby declared to be illegal. very person who shall 
make any such contract or engage in any such combination or conspiracy, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished by 
fine not exceeding $5,000, or by imprisonment not exceeding one vear, or by both 
said punishments, in the discretion of the court.” 


The CHarrMan. Mr. B. E. Webb. 


STATEMENT OF B. E. WEBB, WEBB CITY, INC., ST. PETERSBURG, 
FLA. 


Mr. Wess. Iam B.E. Webb. I want to thank you for the privilege 
of telling our story. 

Socialism is being generated and pushed forward in this country 
today by the very ones who should hate it most. Private-brand cap- 
ital has so degenerated with age and prosperity that it has forsaken 
its original American tradition of free enterprise, and is about to cut 
its own throat with a socialistic law known as the Fair Trade Act. 

If the same keen-spirited competition that built America is to be 
continued, this unfair-trade act must not pass the Senate. 

If the competitive-minded old rugged individuals, who founded 
today’s financial giants, could see what a mess today’s management 
has got their offsprings into, they would literally turn over in their 

aves. 

” Camitil today, fat and lazy, with billions in cash and holdings, manip- 
ulates Government legislation through powerful Washington lobbies, 
that result in gigantic monopolies that control the very essentials of 
life. A—Big Four—in this deal, a—Big Five—in that one, and so 
forth, controls the retail prices to the retailers and consumers. 

A group of druggists, big chain-store operators, plus a group of 
immensely rich and powerful manufacturers are now putting all of 
their combined resources to work in an attempt to completely do away 
with free enterprise in this Nation. They plan, under the Fair Trade 
Act, to give the knock-out punch to all competition at the retail level. 
Under the misleading coined name of fair trade, which often confuses 
the public, and who sometimes think that it works for them, whereas 
it actually makes them pay much more for their everyday com- 
modities. 

This act is strictly a price-fixing bill to allow manufacturers and 
retailers to set up their own prices without the consumer’s consent. 
If passed, it will eventually consume the consumer. 

The deadly part of this bill is, that any one merchant in a city or 
village, can sign for all of the other merchants in that section. 
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Even though a merchant never sees the paper this Fair Trade Act 
agreement is written on, he is still, according to the act, liable and can 
be sued if his retail price isn’t identically the same as the merchant 
who signs for him. 

The retailers and manufacturers who are working so hard to put 
over this $2 billion annual steal against the American public, have and 
demand the right to buy all of their own supplies and merchandise at 
the very lowest competitive prices. They would, with fair trade, de- 
prive the consumer of the same right. 

As far back as Columbus, America has enjoyed free trade. Our 
forefathers haggled and bartered with the Indians and each other. 
Under this system of free enterprise, hard working ambitious men have 
prospered; our Nation and all of its people have had abundance because 
of this. 

Free trade, buying and selling by the law of supply and demand, has 
been our creed. Men worked night and day establishing great business, 
many of which developed into huge retail chains stretching across our 
entire Nation. 

The original owners of these chains—long since dead—were rugged 
individualists; they dearly loved to compete, eager to build a better 
mouse trap that would enable them to sell for less because of their 
rapid turn-over, better buying and volume of sales. 

Today’s owners and executives of these same famous chains are now 
bellyac Sing for high profits under the so-called Fair Trade Act. Big, 
lazy, pleasure-loving merchants all over the Nation don’t like competi- 
tion any mores—they want to put all the live, progressive retail 
merchants in jail if they dare sell for less than a stipulated price set 
by the manufacturer. 

The Fair Trade Act provides a lazy, nonprogressive type of retailer, 
a moth-eaten playboy-type of individual. He can, under this act, 
harass and sue for damages any merchants who cut their price. 

The fear of prosecution and persecution from this believer of fair 
trade would wreck many good merchandisers who love free enter- 
prise and conscientiously want to give the people better values. 

Can America continue to be great without competition at a retail 
level? Can we win wars in the future with the spineless type that 
won’t fight for what he really believes right at heart? 

I’ve fought against fair-trade legislation for 15 years. My store 
has been Florida’s hotbed of free enterprise, so consequently the 
target of fair-trade addicts. And that’s a good name for them. 

You might ask has all this hurt the citv of St. Petersburg where 
my retail store, under the name of Webb’s City is located? Hardly! 
Back in 1925 this city’s population was 30,000, now St. Petersburg’s 
population will surpass the 300,000 mark in the winter months. 

Has stiff competition in the State of Florida hurt the small mer- 
chant? No. Since the inception of the Fair Trade Act 15 years 
ago by the Federal Government, the Florida Legislature has kept it 
from wor king effectively in this State and in this city, so consequently 
our merchants—not hamstrung by fair trade—are progressive, 
ambitious, and successful. Don’t take my word for it. Let William 
A. Dunlap, district manager of the United States Department of 
Commerce, Jacksonville, Fla. , tell you. 
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Dunlap, in an Associated Press story appearing in papers of Febrv- 
ary 2, said, and I quote: 

Florida has led the Nation in the past 8 years in percentage of business firm 
increases. Florida firms advanced in number from 48,000 in 1944 to 91,200 in 
1952, a gain of 98.2 percent. 

There’s your answer to the fair trade bugaboo. That stiff compe- 
tition hurts little fellows. And right from the mouth of a man who 
should know of what he speaks. 

Mr. Senator, look deep, and you won’t worry about the poor 
manufacturers and his trade-marks. The manufacturer is fully 
protected without fair trade. No one can take his trade names away 
from him and he can reserve the right by law, either to sell or not to 
sell, whomever he pleases. 

No merchant can truthfully say that he believes in free enterprise 
and still be for fair trade. Free trade and fair trade are as far apart 
as heaven and hell or saint and sinner. 

Free enterprise cannot possibly exist where a manufacturer is given 
the legal permission to control his product from the cradle to the 
grave. After a progressive retail merchant buys and pays for his 
merchandise, it should and must, belong to him. 

Fair trade is a deadly enemy of our way of life. It builds only 
weaklings and costs the public billions. Let’s keep America and 
our businessmen strong, ambitious, alert, and quick thinking with 
free enterprise. 

In closing, I would like to quote Abraham Lincoln who said: 

You cannot bring about prosperity by discouraging thrift; 

You cannot strengthen the weak by weakening the strong; 

You cannot help the wage earner by crippling the wage payer; 

You cannot help the poor by destroying the rich; 

You cannot build character and courage by taking away man’s initiative and 
independence; and 


You cannot help man permanently by doing for them what they could and 
should do for themselves. 


Now I saw Mr. Schwegmann bring in a petition of 50,000 names. 

Now in 2 days, on Friday and Saturday, we had 4 petitions placed 
in our store and we got over 7,900 names and they are in the office of 
Congressman Chester McMullen at this time. 

The CuarrMan. Very glad to know about that. 

Mr. Wess. I want to thank you for the privilege of telling our 
story, sir. 

The Cuarrman. We have been glad to have you appear here, Mr. 
Webb. You have a real institution down there. 
= The next witness is Mr. Angus McDonald of the National Farmers 

JInion. 


STATEMENT OF ANGUS McDONALD, NATIONAL FARMERS UNION, 
WASHINGTON, D. C. 


Mr. McDonatp. My name is Angus McDonald. I am assistant 
legislative secretary of the National Farmers Union. 

I am here to present the views of my organization in regard to 
H. R. 5767, which would amend the Federal Trade Commission Act 
with respect to contracts and agreements establishing minimum resale 
prices. We are appearing in opposition to this legislation. We are 
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opposed to the weakening of our antitrust laws in any way, especially 
in regard to price fixing. 

Before I comment on the specific provisions of the bill, I would like 
to call attention to the historic position of the Farmers Union in 
regard to antitrust laws and monopoly and legislation which would 
protect small business and farmers. The Farmers Union, year in 
and year out, has supported legislation which would protect the small- 
business man. ‘The organization has consistently supported the Re- 
construction Finance Corporation and asked the Congress to make 
more loans available to small-business men through this agency. 
During World War IJ the Farmers Union supported the Smali Defense 
Plants Administration, and today is still fighting to get more appro- 
priations for this agency. The Farmers Union has also supported 
commercial rent control which would protect the small-business man 
from those who charged him exorbitant rents. 

The Farmers Union supported this legislation for the same reason 
that tt has supported a system of price supports which would put a 
minimum floor under farm prices. Both types of legislation were 
supported because it was felt that they were in the public interest. 
We believe that minimum price supports are necessary to abundant 
production, and that taking away supports would reduce the amount 
of food available and indireetly cause the American people to pay 
much more than they are paying now. 

It should be emphasized that price floors are related to mdustrial 
prices. Farm prices cannot go up one cent if they are under the price 
support level unless indi istrial prices go up first. The Farmers Union 
has never advocated fixed prices unrelated to consumer and industrial 
prices. It should also be emphasized that the floor under prices is 
very low, and that even when many farm prices rose above the floor 
per capita farm income was only 60 percent of per capita eity income. 

Price floors for farmers are somewhat analogous to minimum wage 
legislation and escalator clauses in collective bargaining contraets. 
Minimum wage controls enforced by the Government are set low 
enough that they do not substantially interfere with the free market. 
Escalator clauses are in the public interest because they relate wages 
to cost of living. 

Aside from legislation which includes the RFC and the Small 
Defense Plants Administration which benefits the small-business man, 
the Farmers Union has supported the Robinson-Patman Act through- 
out its controversial history. The Farmers Union supported this 
legislation because it was cognizant of the mroads which great monop- 
oly groups were making into the ranks of small distributors. 

The Farmers Union noted with disapproval and alarm the new 
price techniques and business getting methods employed by the large- 
scale dispensers of retail merchandise. Members of our organization 
deplored the use of loss leaders in instances where the chains were 
using this and other methods to destroy competition. They realized 
that chain stores sold many items below cost in areas where competi- 
tion was strong and regained their losses in another area where com- 
petition was weak and nonexistent. They realized that this price 
cutting was only a prelude to higher prices after competition was 
destroyed. 

The remedy, the Farmers Union felt, lay in strict enforcement and 
strengthening of the Robinson-Patman Act. Price cutting or price 
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discrimination which tends to lessen competition should be distin- 
guished between price reduction or discrimination which is based on 
costs. That is to say, if a distributor or manufacturer can produce 
or distribute his commodity cheaper than his competitors, then he is 
entitled under the antitrust laws to doso. This privilege is conducive 
to the encouraging and fostering of competition. 

We note with approval a provision in the bill which provides that 
fair-trade contracts should only apply to commodities in free and 
open competition with commodities in the same general class. How 
ever, we do not believe that the provision is adequate to insure in 
every instance a free and competitive market. We feel that in 
general the bill opens the door and invites manufacturers to get 
together and divide the market. It makes possible prices which are 
unrelated to the ebb and flow of consumer demand and relegates the 
small retail merchant to the role of a salesman or agent of the manu- 
facturer whose products he sells. It destroys competition between 
retail merchants in regard to the same commodities. The remedy for 
the plight of small-business men who are being discriminated against 
in price by the chains, is proper enforcement of the Robinson-Patman 
Act, not a freezing of retail prices unrelated to the varying costs of 
the thousands of small and large distributors. 

The Cuarrman. Thank you, Mr. McDonald. 

Mr. McDona.p. Thank you, Mr. Chairman. 

The CHarrmMan. Mr. Matt Triggs, assistant legislative director, 
American Farm Bureau Federation. 


STATEMENT OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIRECTOR, 
AMERICAN FARM BUREAU FEDERATION, WASHINGTON, D. C. 


Mr. Triacs. Thank you, Mr. Chairman. 

We have a short statement which I believe I can read in a few 
minutes. 

The CHarrMaANn. Very well. 

Mr. Triaes. The opportunity of expressing the viewpoints of the 
American Farm Bureau Federation relative to H. R. 5767 is appre- 
ciated. 

The American Farm Bureau Federation is an organization of 1,452,- 
210 farm families located in 47 States and Puerto Rico 

The American Farm Bureau Federation opposed the enactment of 
the original Miller-Tydings Act and since then has periodically re- 
iterated its opposition to resale price maintenance legislation. 

At the most recent annual meeting of the federation at Chicago in 
December 1951, the following resolution on this issue was developed 
by the House of Delegates: 

So-called fair trade pricing legislation is inconsistent with the maintenance 
of the principles of a free competitive economy. Flexible and freely moving 
prices are an important element of these principles. We oppose legislative efforts 


to require nonsigners of fair-trade contracts to comply with their provisions. We 
favor legislation to eliminate fair-trade pricing provisions of law. 


Our basic objection to price maintenance legislation is our belief 
that flexibility of prices achieved by the interaction of supply and 
demand factors in a free market is a fundamental feature of a free 
competitive enterprise system. 
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The distinguishing feature of American private-enterprise system, 
as compared with other economic systems, is our belief in the prin- 
ciple of competition. We are one of the few nations which has estab- 
lished competition as an economic ideal by legislation prohibiting 
practices or conspiracies to interfere with competition. This is an 
all-important element contributing to the vitality and dynamic 
zrowth of our society. It is the heart of our capitalistic system. 
Fepislation which would restrict competition in the field of distribu- 
tion is inconsistent with the most successful operation of the com- 
petitive enterprise society. 

Many other private enterprise economies do not have this concept. 
Much of the effort of their business and governmental leadership is 
in the direction of the establishment of Government-industry agree- 
ments, the development of cartel arrangements, the enactment of 
programs to mitigate the effects of competition, the furthering of 
measures to protect individuals in this category or that from com- 
petitive pressures with their supposed harmful effects. By such de- 
vices they tend in the direction of providing an umbrella for the in- 
efficient and of reducing the pressures and the incentives for increased 
efficiency which is so vital a part of the American economic pattern. 
The intermixture of public and private endeavors to regulate com- 
petition and fix prices has in many other countries been the fore- 
runner of planned economy or socialism. 

The next point, it seems to me here, is a very important point that 
has not been developed, so far as I know, in testimony before this 
committee. 

It is a basic defense of the profit svstem that competition compels 
the passing on to the consumer of any savings which may be made by 
efficient distribution. The enactment of H. R. 5767 would, in some 
measure, destroy this fundamental defense of private enterprise and 
serve as an argument for similar ventures in the regulation of competi- 
tion in other fields. 

We are opposed to all forms of price fixing, but the nonsigner pro- 
vision incorporated in H. R. 5767 is, in our opinion, a particularly 
undesirable form of price fixing. One distributor, by contracting 
with a manufacturer, may establish marketing margins with which 
every Other distributor must comply. It is contrary to our concept 
of contractual relationships to require people to comply with contracts 
to which they are not a party and with respect to the terms of which 
they have had no voice. 

Any retailer who is able to serve the public more efficiently than 
other retailers, whether due to managerial ability, volume, location, 

for any other reason, should be encouraged, not prevented, to 
reflect such reduced costs of operations in his prices and by such means 
keep competition alive and active. 

A consumer who is willing to shop in less exclusive stores or who is 
willing to accept less service—credit, delivery or other service—than 
is available elsewhere should have the opportunity to participate in 
the savings thus made. 

It appears that most of the support for fair-trade legislation comes 
from the belief that it is helpful to small individual retail stores. 
We believe this is fallacious. If margins are held unduly high on 
some articles by fair trade practices, this only increases the ability 











488 RESALE PRICE FIXING 


of low-cost retailers to compete more aggressively in pricing other 
articles, or providing better service, or to be more effective in mer- 
chandising display and advertising, or to provide better trade-in 
valuations. 

On the contrary, so-called fair trading will be harmful to many 
small retailers. Many small concerns are insufficiently capitalized. 
They must have their stores in less desirable locations. They must 
do with less expensive fixtures and furnishings. They are unable to 
provide the eredit, delivery, and other services that larger stores 
furnish. ‘To bring customers to their shops, they must be permitted 
to compete on a price basis. 

Furthermore, the existence of fair-trade programs with their 
guaranteed margins induces many competing retailers to carry such 
items who would not otherwise do so. An outstanding example of 
this is the extent to which grocery stores have undertaken the dis- 
tribution of many fair trade drug articles. 

We know of no convincing evidence to indicate that those retail 
trades which have generally resorted to fair trade price practices have 
been more profitable than those retail trades which have not, nor do 
we know of any evidence that retail trade has been more profitable 
in those States having resale price maintenance legislation than in 
those States which do not. 

Resale price maintenance provisions of law provide a framework 
which may be used to implement undertakings and agreements con- 
trary to the letter and spirit of antitrust legislation, and beyond the 
limitations contemplated by Congress. The United States Depart- 
ment of Justice has concluéled, as a result of its experience with fair 
trade legislation, that ‘‘the Tydings-Miller Act does not serve the pur- 
poses which were urged upon Congress as a reason for its passage in 
that it sanctions arrangements inconsistent with the purpose of the 
antitrust laws, and becomes a cloak for many conspiracies in restraint 
of trade, which go far beyond the limits established in the amend- 
ment.” The legislation would provide a mechanism for organized 
retail groups to bring concerted pressure upon manufacturers and 
wholesalers, in many instances supplemented by economic reprisal, to 
force such manufacturer to undertake a fair-trade pricing program. 

It may, perhaps, be demonstrated that price cutting is a practice 
that is occasionally harmful to other retailers, or to manufacturers, 
but H. R. 5767 does not endeavor to discriminate between loss-leader 
types of sales and legitimate price reductions; rather, it groups all 
price reductions together, labels them as unlawful practices and pro- 
hibits them. 

The question which is frequently asked of us is, “How can farmers 
oppose fair-trade legislation when they are in favor of price-support 
programs?” 

There are some very obvious and important differences between 
price-support and fair-trade legislation. 

Flexible farm-price-support programs, as set forth in the Agricul- 
tural Act of 1945, are intended to prevent disastrously low farm prices. 
They are not intended to fix prices. They are intended to permit a 
free market above floor levels established at 75 to 90 percent of parity. 
They leave agricultural prices generally free to fluctuate in response to 
free market conditions. 
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Farm-price supports are comparable to minimum wages for labor 
or loss-leader legislation for the distribution trade. 

The latest annual meeting resolution of the American Farm Bureau 
Federation on this point states that: 


Farm price supports are an appropriate and necessary protection against un- 
reasonable price declines. It is not however, the responsibility of the Govern- 
ment to guarantee profitable prices to any economic group. We do not believe 
that action to raise the level of price support above that now provided in the 
Agricultural Act of 1949 is in the long-run interest of farm people. 

Pursuant to this policy, the American Farm Bureau Federation has 
opposed in this Congress efforts to increase the level of price support 
by three different bills heard a few weeks ago by the Senate Committee 
on Agriculture. We have opposed the Brannan farm program, which 
would endeavor to establish a responsibility of the Government to 
fix and guarantee prices for farm products at profitable levels. We 
will continue to oppose any efforts which may be made to increase 
the mandatory level of price support above that now provided in the 
Agricultural Act of 1949. We believe this position is entirely con- 
sistent with our opposition to the so-called fair-trade legislation. 

The American Farm Bureau Federation, therefore, recommends 
your opposition to the enactment of H. R. 5767. 

The CuarrmMan. Thank you very much, Mr. Triggs. 

We will recess until tomorrow morning at 10 o’clock. 

(Whereupon, at 4:35 p. m., the committee recessed to reconvene 
at 10 a. m., Thursday, June 5, 1952.) 
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THURSDAY, JUNE 5, 1952 


Unirep States SENATE, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D. C. 

The committee met at 10 a. m., pursuant to recess, in room G—16, 
United States Capitol Building, Washington, D. C., Senator Edwin C. 
Johnson (chairman) presiding. 

Present: Senators Johnson (presiding) and Brewster. 

Also present: Halford G. Davis, professional staff member. 

The CuarrmMan. The hearing will come to order. 

Mr. Samuel Rosenthal. 


STATEMENT OF SAMUEL ROSENTHAL, STANDARD DRUG CO., 
RICHMOND, VA. 


Mr. RosenrHa. I am Samuel Rosenthal of Richmond, Va., an 
officer in corporations operating retail and wholesale drug businesses 
in Virginia and retail drug stores in the District of Columbia. I am 
a graduate of the Medical College of Virginia and entered the retail 
business in 1918. 

Thirty-two years experience as a retail merchant has afforded me 
an opportunity to study the effects of fair trade price fixing laws. 
During this period of time I have been in business for 15 years under 
the fair-trade law in Virginia and for 15 years in the District of 
Columbia, which does not have such a law. I shall make frequent 
references to two reports to the Congress. These reports were sub- 
mitted to Congress after much careful study by qualified economists 
and governmental agencies. Both reports recommended that Congress 
repeal the Miller-Tydings amendment. The first is the Final Report 
and Recommendations of the Temporary National Economic Com- 
mittee, transmitted to Congress on March 31, 1941. The other is the 
Report of the Federal Trade Commission on Retail Price Maintenance, 
transmitted to Congress on December 13, 1945. I shall also mention 
a memorandum of the Department of Justice to the Assistant Attorney 
General, which memorandum I am submitting as part of my state- 
ment. 

(The memorandum referred to follows:) 

DEPARTMENT OF JUSTICE, 
Washington, February 10, 1941. 


MEMORANDUM FOR ASSISTANT ATTORNEY GENERAL, ANTITRUST DIVISION, RE: 
GROUNDS FOR THE REPEAL OF THE MILLER-TYDINGS AMENDMENT WHICH AUTHOR- 
IZES RESALE PRICE CONTRACTS 


The passage of resale price legislation has become a classic example of the 
use of misrepresentation by a pressure group. Since this group has boasted of 
its achievements, there is no longer any doubt about what happened. The 
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so-called fair-trade laws which legalized resale price legislation in the States 
were drafted and urged by lobbyists for organized retail druggists and were 
enacted with practically no support from any other source. Druggists were or- 
ganized under captains, district by district, to bring pressure to bear upon legis- 
lators. Care was taken, however, to describe their bill as one generally supported 
by entire retail trade of the State. The bill was given the ambiguous and appeal- 
ing name of ‘‘fair trade” law. A systematic effort was made to prevent public 
hearings and to secure the enactment of the bill without public debate. This 
effort was successful. There was a public hearing on the bill in only 3 States 
out of the first 32 in which it was passed, and in one of these the hearing followed 
the passage. Indeed, there was so little consideration of any kind that, although 
the original draft of the bill contained a stenographic error which made utter 
nonsense out of one of the most important provisions, this error appeared without 
change in the statutes of 11 States before it was caught and corrected. Another 
stenographic error, not quite so serious, was included in the laws of 17 States. 
Some members of State legislatures subsequently told consumers’ organizations 
that they did not know what they were voting on. 

Meanwhile, every effort was made to throttle public discussion and to intimi- 
date business opposition. In California, an aspirin manufacturer was forced 
by boycott to issue resale price contracts against his will. The druggists’ inten- 
tion to coerce was indicated in the following language: ‘‘This aspirin is a sort of 
Napoleon in the patent-medicine army, but then even the great Frenchman 
met his Waterloo when the rest of Europe got together, decided that they had 
enough of him, and cooperated against him.” In the same State the manufac- 
turers of Pepsodent tooth paste, who had experimented with resale price contracts 
under the California law, decided to withdraw these contracts, apparently under 
advice of counsel who believed that the contracts violated the antitrust laws. 
Thereupon the druggists organized a campaign to put Pepsodent under the counter 
and to switch customers to other brands. This campaign was so effective that 
the offending company made public apology at a subsequent convention of the 
National Association of Retail Druggists and, as a token of its contrition, sub- 
scribed $25,000 to a fund to lobby for resale price maintenance in other States. 
On one occasion an expression of opposition to resale price maintenance by the 
New York Times and the New York World-Telegram led to an effort by organ- 
ized druggists to demoralize the dealers who distributed these papers, by selling 
them at less than 3 cents. On another occasion Harper’s magazine carried an 
article against resale price maintenance and thereupon received a letter from a 
druggists’ association in a midwestern city, demanding information as to whether 
Harper’s endorsed the views expressed in the article and indicating that if these 
views were not repudiated they intended to sell Harper’s at a substantial discount, 
presumably in an effort to create trouble among its distributors. Within the last 
2 months the newspaper PM in New York has carried a series of articles against 
resale price maintenance, and the same tactics of intimidation have been attempted 
by PM at less than its customary price. The editors, having more sense of 
humor than some of the other victims of this policy, ran a photograph of a cut- 
rate advertisement in a store and gave it the caption “The best bargain in the 
city.”” Attached is a copy of this picture.! 

he campaign of misrepresentation became the basis of the lobbying to amend 
the Sherman Act. The draft amendment was urged upon Congress with argu- 
ment that it did not involve any acceptance of resale price maintenance as a 
Federal principle but merely committed the Congress to the view that if States 
desired to authorize resale price maintenance, the Federal control over interstate 
commerce should not stand in the way. ‘The State laws were described as though 
they consisted merely in grants of authority for manufacturer and retailer to 
agree upon the resale price of branded goods. Actually, there is not one of the 
State statutes which is limited to such a grant. A statute of that kind was tried 
in California and proved to be a miserable failure because many retailers would not 
sign such contracts. All of the State laws now provide that when a manufacturer 
and retailer sign a resale price contract all other retailers who have notice of the 
contract price must refrain from selling below that price. In other words, these 
State laws give to manufacturer and a retailer the right to coerce the retailer’s 
competitors by fixing the resale price of these competitors against their will. 
There is no provision for public hearing, for standards in the establishment of the 
price, for any process of appeal of the nonsigner, or any other safeguard such as is 
always included in a plan for price fixing by public authority.? Thus the price- 





1PM, Januarv &, 1941. 
2 The State of Wisconsin is an exception to this rule. Its law provides that the State may set aside con- 
tracts which establish unreasonable prices, 
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fixing power granted to private individuals by State laws is far greater than that 
which any Federal public official may exercise. Moreover, many of the State 
laws empower the contraction parties not only to fix minimum prices but to 
prevent the giving to premiums, to control various other terms of sale, and to 
require the purchaser in his turn to fix minimum prices if he resells. It is doubtful 
that half the Members of Congress who voted to amend the Sherman Act were 
aware that State laws in question granted authority broader than the fixation of 
a minimum price. 

The Senate and the very text of the amendment demonstrate that those who 
amended the Sherman Act had been misinformed about the status of nonsigners 
under the State laws. The amendment explicitly prohibits agreements between 
retailers to fix minimum resale prices. Yet in practical effect such agreements 
would not be as severe a restraint upon competition as a grant of power to a single 
retailer to make an agreement with a manufacturer which then becomes binding 
upon all other retailers. When persons are bound by law they do not need to be 
bound by contract. It is inconceivable that Congress would have enacted the 
prohibition upon agreements if it had intended to sanction coercion. Indeed, the 
report of the Senate Committee on the Judiciary concerning this amendment, 
which was later incorporated in the majority report of District of Colum bia upon 
the appropriation bill to which the amendment was attached as a rider, described 
the State resale-price laws merely as statutes to authorize resale-price contracts, 
and added: 

“The State acts are in no sense general price-fixing acts. They merely authorize 
a manufacturer or producer to enter contracts for the maintenance of his price, 
but they do not compel him to do so. In other words, they are merely permissive. 
They do not authorize horizontal contracts, that is to sav, contracts or agreements 
between manufacturers, between producers, or between wholesalers, or between 
retailers as to the sale or resale price of any commodity.” 

If this committee had been informed that the State laws require every retailer 
to maintain the same price upon a commodity covered by a contract, it could not 
in candor have described these laws as merely permissive nor have emphasized the 
point that horizontal agreements among retailers were not authorized. 

It is noteworthy that the advocates of the Miller-Tydings amendment were 
unable to pass it as a separate bill and eventually secured its enactment by attach- 
ing it as a rider to the appropriation bill for the District of Columbia. In signing 
the bill the President described this method of enactment as a vicious practice, 
said that he hesitated to approve the rider which weakens the antitrust laws, and 
expressed the hope that the bill ‘‘will not be as harmful as most people predict.” 

The campaign of misrepresentation has continued since the amendment of the 
Sherman Act. Although Congress was told that it was not being asked to express 
a view upon the merits of resale price maintenance as such, but merely to liberate 
the States to follow their own policy, it has ever since been told by the same 
lobbyists that in amending the Sherman Act it did express approval of resale 
price maintenance and that therefore it is inconsistent in refusing to pass a bill 
establishing resale price maintenance in the District of Columbia. But a cam- 
paign of misre»>resentation becomes increasingly difficult as time passes; thus far 
no such bill has been passed. 

Resale price maintenance has failed in both of its mutually conflicting announced 
purposes. When the State laws were tested in the Federal courts, they were 
represented as statutes which allowed a manufacturer to protect the good will 
attaching to a brand by making contracts concerning the resale price of articles 
carrying the brand. Thus described, the bill is intended to defend the manu- 
facturers’ proverty rights. Actually this interpretation of the bill was mere 
pretense. In the words of the counsel for the Illinois Pharmaceutical Associa- 
tion, ‘‘the fair-trade movement is a retailers’ show, with a manufacturers’ sign 
or label over it.” 

The bill orisinated with retailers, was backed by a retailers’ lobby, was passed 
by retailers’ pressure, and has been used by retailers to force the issuance of con- 
tracts whether the manufacturer wants them or not. Retail organizations in the 
drug trade and elsewhere have used white lists of manufacturers issuing contracts, 
and black lists cf manufacturers who do net, in an endeavor to ererce these man- 
ufacturers who are reluctant. Repeatedly the officials of retail drug organiza- 
tivns have had to urce their own members not t» be too hasty in boyectting man- 
ufacturers who anncunce retail prices lower than the retailer thinks satisfactory. 
Most manufacturers using resale price contracts would rejoice at the opportunity 
to get rid of the so-called protection of their property which these contracts afford. 
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They would like to control their own sales policy rather than have it dictated to 
them by organized retail groups. 

A different purpose for the statutes was urged upon Congress and State legisla- 
tors. They were told that resale price maintenance contracts were necessary to 
enable the small independent retailer to survive against the competition of the 
large chain. The legislation was presented as a part of the effort to defend little 
business and to avert monopoly in retailing. Actually this announcement of 
purpose involved a mixture of misrepresentation and self-deception, In the first 
place, though the independent retailer may be threatened in some industries, he 
was not actually threatened in the drug trade. The number of independent retail 
druggists was increasing during the period when the plight of the independent was 
being urged on behalf of this legislation. The average life of an independent drug 
store is greater than that of almost any other kind of retail store. The mark-up 
realized upon drug products is higher than that of almost any other kind of retail 
store. The mark-up realized upon drug products is higher than that upon other 
fast-moving retail lines, so much so that organized retail druggists are now trying 
to prevent the handling of packaged drugs by grocery stores which are attracted 
by the relatively high margin upon this merchandise. The statistics of the drug 
trade make it clear that there never was a major problem of the survival of the 
small druggist. Hence it has not been surprising to discover that the whole effort 
to represent the resale price maintenance |aws as measures directed against chain 
stores was a deliberate perversion of fact. The chains themselves supported 
these laws, although they were very careful to keep themselves in the background. 
There was no campaign of chain store opposition similar to the campaign against 
the taxation of chain stores. Instead, the secretary of the National Association 
of Chain Drug Stores testified before committees of the House and Senate in favor 
of the Miller-Tydings amendment. 

Subsequent experienee has made it clear that resale price legislation is admirably 
designed to further the interests of the drug chains. In their early days, when 
they were seeking a foothold, some of these chains were fond of cutting prices 
upon national brands. Once they became established, however, they lost interest 
in this kind of price cutting. ‘They could draw trade by the prestige of their 
name and the size of their stock. Desiring a reputation for low prices, they con- 
tinued their price cuts upon some items and particularly upon products which were 
allowing an unusually large retail mark-up. But the managers of the chains 
were afraid of the small independent cut-rate stores, sometimes described in 
the trade as pineboard stores, which sold fast-moving drug items at a very low 
mark-up, with a minimum expenditure for rent, store decoraticn, and the arts of 
salesmanship. We have in Washington, for example, at least one independent 
cut-rate store which sells packaged drugs much more cheaplv than any chain. 
Indeed it sells so cheaply that one of the chains which established a competing 
store near this independent in an effort to drive it out of business was careful not 
to use its own chain name upon this competing store. Parenthetically, it is 
reported that to the chains’ surprise and embarrassment its own cut-rate establish- 
ment, expecting to lose money while driving out the independent, has actually 
made money at the same low level of prices. 

Resale price maintenance has served the chains in two ways: first, it has 
relieved them from the competition of the pineboard independent and thus pro- 
tected them from the newest and most effective channel through which fast- 
moving packaged drugs can reach the consumer at low prices. Seecnd, it has 
enabled the chains to crganize a low-price raid against any independent drug st’ re 
without fear of retaliation. This second effect is due to the recognition which 
chains have established for their own private brands. With national brands of 
drug products price controlled, the chain can eollect substantial marcins upon such 
products while reducing the price ef its own private brands whenever it desires to 
use them as leaders or to make a raid upon the national brand business enj»yed 
by other stores. Since these other st°res are bound n>t to cut prices up°n the 
national brands and do not contre! private brands which have acquired prestige 
through extensive advertising, retaliation by the victims is not possible. Thus 
the mest obvious effect of resale price maintenance up»n the relatiyns between 
chain and independent is to deprive the independent of a price-cutting weap%n 
still available to the chain. The complacency with which chains have accepted 
the operation of the State laws is no doubt partially due t» this fact. 

The actual effects of resale price maintenance have been these which are to be 
expected from private price-fixing e~nspiracies unreculated by public authority 
whether or n°t they enjoy the sanction of law. Some of these effects were sum- 
marized by Mr. Isador Lubin, Commissioner of Labor Statistics and a member of 
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the Temporary National Economic Committee, in a letter transmitting to the 
Chairman of the Committee, monograph No. 1, entitled ‘“‘Price Behavior and 
Business Policy.” Mr. Lubin said: 

“This report indicates that there are certain important rigidities in retail prices, 
which prevent them from being reduced freely, and to which this Committee may 
well direct its attention. I refer to the so-called fair-trade laws which have been 
enacted by 44 States and to the Miller-Tydings Enabling Act which legalizes re- 
sale price-maintenance contracts in interstate commerce. I refer also to the 
Unfair Practices Acts which are on the statute books of about half the States and 
which, while purporting merely to prohibit sales below cost, seem to lend them- 
selves to highly restrictive activities. Further, in some lines of trade, particu- 
larly in certain drugs, there appear to be unduly wide margins between the cost 
of ingredients, the sale price at wholesale, and the price to the consumer.” 

The report by the Bureau of Labor Statistics, like other impartial studies, indi- 
eates that resale price contracts have hurt the consumer. Pineboards, chains, 
and independents which were operating under the pressure of competition in tle 
downtown areas of large cities have raised their prices very substantially. Tle 
consumer who cannot afford high mark-ups upon drug items, or who is willing to 
seek out the most economical source of supply, has lost his opportunity to save 
money. Outlying drug stores which enjoy a neighborhood monopoly have often 
found it worth while to cut their prices slightly in order to announce that they 
are not being undersold. 

Druggists determine the amount of selling effort they will spend upon a product 
in the light of the size of the operating margin which the manufacturer is willing 
to establish between his wholesale price and his fixed resale price; and under this 
pressure, manufacturers have begun to bid for business by raising the retailer’s 
margin. The pages of the drug journals contain advertisements by some manu- 
facturers calling attention to the fact that their contract resale prices guarantee 
operating margins as high as 50 and 60 percent of the retail price. Upon most 
products the margins are not as great; but many margins are probably lower 
than those which will be eventually established, for the officials of the retail 
organizations have frankly recognized that the safest way to raise prices is in a 
series of small increases spread over a period of time. 

Naturally, higher margins have increased the profits of the drug business and 
already the druggists have begun to worry about the handling of drug items by 
grocery stores and about an increase in the number of drug stores. In Massa- 
chusetts, a State law which formerly required the State to grant a drug license 
upon proof of proper qualifications was recently changed to make it optional with 
the State authorities whether they will grant such a license and the reason for the 
change was said to be a desire to limit the number of druggists. Organized re- 
tailers are seeking to make it unlawful for packaged drugs to be handled except 
through drug stores. -The alternative is plain—either outsiders will push into the 
business of selling drugs until, in spite of his sheltered position, the druggist loses 
in average volume of sales what he has gained in wider margins, or else further 
steps will be taken to give a limited group of retail establishments a vested right 
to profits. Whichever happens, druggists who are blocked from competing with 
each other on a basis of price will be foreed to compete by carrying larger stocks, 
displaying goods more lavishly, and thus raising the actual cost of distribution. 
The consumer is sure to lose; in the long run it is doubtful that the druggist will 
gain. 

Resale price contracts have also been used widely in the gasoline industry, the 
liquor industry, the tobacco industry, and in bookselling, and sporadically in the 
sale of household appliances, musical instruments, and jewelry. In Ohio they 
have been used to prevent competition by retailers in selling certain kinds of food. 
[t is still too early to see how much of American industry such contracts may 
eventually cover. 

The economic grounds for repeal of the Miller-Tydings amendment are clear 
in the foregoing discussion. They are set forth in greater detail in appendix C, 
which contains a part of a speech which I made in 1939 before the American Eco- 
nomie Association. In addition there are persuasive legal reasons for repeal. The 
amendment has encouraged flagrant violations of the Sherman Act which it does 
not actually sanction. This situation is a consequence of the misrepresentations 
already described. When Congress passed the Miller-Tydings Act, the great 
body of retailers in the drug industry supposed that they had been given con- 
gressional authority to get together to fix resale prices and to force the reluctant 
into line. Actually they had been given no such authority. The facts had been 
misrepresented to Congress and Congress had passed a statute which granted 
what had been asked for but not what was actually wanted. The gap between 
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what is lawful and what is being done under the color of law has been visible ever 
since. Congress forbade competititors to get together to fix resale prices, extend- 
ing its sanction to vertical but not to horizontal price fixing. In practice it is 
nearly always impossible for one manufacturer to establish a system of vertical 
price fixing unless he can be sure that his competitors will do likewise; and a single 
price-fixed commodity is exposed to the inroads of competing commodities when 
these articles can be sold for less than the fixed price. Consequently, horizontal 
collusion in violation of the law has been an indispensable part of the movement 
for resale price maintenance. Wholesalers’ and retailers’ committees have sought 
to force all competing manufacturers to issue contracts and have set up systems 
for the review and approval of contracts issued. The effort to keep nonsigners in 
line has been a collective undertaking of the competitors of those nonsigners, 
many of whom were nonsigners themselves. Although Manufacturer Jones and 
Manufacturer Smith cannot agree with each other about prices without violating 
the Sherman Act, they have found a ready means of evasion by which each makes 
an identical agreement with Retailer Brown. If the Antitrust Division had the 
men and the money to examine every resale price contract which has been written 
under the cloak of State and Federal legislation, and to proceed in every case in 
which the arrangement goes beyond the authorizations of the Miller-Tydings 
amendment, there would be no resale price problem, for there would be practically 
no resale price contracts. In the absence of such wholesale law enforcement, the 
system of resale price legislation has become a breeding ground for restraints of 
trade such as Congress never intended to sanction and did not sanction. 

Attached as appendix A is a detailed statement concerning the limitations in- 
volved in the Miller-Tydings amendment and the various devices prevalent under 
resale price maintenance which typically violate the Sherman Act as amended, 
Such devices are prevalent in the issuance and enforcement of most resale price 
contracts. 

There is also attached as appendix B a copy of recent decision by the Court 
of Appeals of Ohio, throwing out one resale price case because of collusion not 
contemplated in the statute. This case illustrates the fact that even the State 
laws, which enforce an effectual collusion among retailers, do not sanction the 
collusion among producers or wholesalers which is actually generated by such 
legislation. Although this proceeding also illustrates the fact that nonsigners 
have a remedy at law with which to defend themselves against. collusive arrange- 
ments by those who supply them, it is neither practical nor fair to depend upon 
the ability of a small retailer to uncover such price-fixing conspiracies and to carry 
the burden of legal costs necessary to deal with them. 

The simplest and most effective way to restore competition in such cases is 
to repeal the Miller-Tydings amendment. Such action would not strengthen 
the chains against the independents—indeed, it might have the opposite effect. 

It would not threaten the existence or the prosperity of independents as a group, 
for these were not in jeopardy when the act. was passed and are not in jeopardy 
now. It would restore competition in retailing, destroy the unlawful monopolies 
and restraints of trade which now use this amendment as a pretext for their 
existence, and make it once more possible for the ingenuity of American business 
to decrease the charge to the consumer for the distribution of goods. 


Corwin D. Epwarps, 
Economic Consultant. 


The report of March 31, 1941, said in part and I quote: 


The free competitive system which has been so largely responsible for the high 
production and wide distribution of goods is seriously threatened in many States 
and local markets by the passage and enforcement of laws which, while seeking 
to curb monopoly and encourage local independent businesses, frequently use 
price fixing as the means to that end, resulting in economic and unsound practices 
which undermine the effectiveness of competitive price in providing the advan- 
tages of mass production to the largest number of consumers. 


Again from the same report: 


The Miller-Tydings Enabling Act, which legalized resale price-maintenance 
contracts in interstate commerce, results in s»me of these economic and social 
practices to be expected from private price-fixing e-nspiracies. The lezal sanc- 
tion of such practices tends to undermine the basic tenets of a competitive ec>n- 
omy, and introduces rigidities into the pricing of certain goods which restrain 
trade. Consequently we recommend to the Congress the repeal of the Miller- 
Tydings Enabling Act. 
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The proponents of the proposed law place most stress on the dire 
consequences to the small independent retailer, which would result if 
the protection afforded by this law is not granted them. This claim 
is without fact or foundation. Upon examining the actual records, it 
is found that small independent merchants, operating without such 
protective laws in Missouri, Vermont, Texas, and the District of 
Columbia, are as prosperous or more prosperous than similar mer- 
chants operating under such laws in the 45 fair-trade States. 1 refer 
you to the report of the Temporary National Economic Committee, 
March 13, 1941: 


These laws were urged on the ground that the existence of the small retailer 
was at stake, whereas the number of independent retailers was increasing. 


And I quote further: 


It was described as a measure directed agairst the chain stores and not as one 
having the chain stores’ support. 

The study of the cause of business failures amongst retailers dis- 
closed that two factors account for over 90 percent of failures; first 
and foremost, the lack of capital; second, lack of business ability. 
The report further showed that the small independent retailer was 
less prosperous and did not grow as rapidly in the 6 years following 
the enactment of this law in the 45 fair-trade States, as did similar 
merchants in Missouri, Vermont, Texas, and the District of Columbia. 
Refer to report on retail price maintenance, transmitted to Congress 
on December 13, 1945. 

The report to Congress by the Federal Trade Commission on De- 
cember 13, 1945, showed that the prices of merehandise under fair 
trade contracts in the fair trade—price-fixing—States advanced 16 
percent during the first 3 years of operation under these price fixmeg laws. 
The proponents submitted a maze of figures from private surveys, to 
support their claim that these price fixing laws do not raise the cost 
to the consumer. Upon examining this fantastic claim, we find that 
no brand names of products are listed, nor are the locations given. 
When this information was requested from the organizations who 
made the survey, we were informed that this was a secret belonging 
to the Council of Fair Trade Education, the foremost propaganda 
agency of the proponents. 

I may digress just a minute, Mr. Chairman. ‘This is a very impor- 
tant point. I think they have come here and given you surveys made 
by private concerns for them. 

I asked these various concerns that made the surveys for them to 
submit some proof of this and the answer from them was that they 
were secret. 1 can understand why they were secret, because they 
cannot substantiate any of the claims. 

The CuarrMAN. They were probably confidential. They could 
not disclose them to you. They were under no obligation to disclose 
their calculations to you. They were working for somebody else and 
employed by them and the ethies of their profession would require 
them not to disclose the information to you. 

Why should you be given that information? 

Mr. Rosenruar. That is a very important point in favor of their 
argument, sir. If they could substantiate that proot I am sure they 
would not withhold it. 
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The Cuarrman. The thing for you to do is challenge the people who 
use that evidence and not the engineering and auditing firms. 

Mr. Rosentuat. I challenged them both. I wrote to both and I 
have the same answer from both. I have it in my file here. They 
both refused. 

There was a reason why they failed to disclose it. My answer to 
that is that they cannot prove their assertions in those surveys. 

The Cuarrman. Of course, you are entitled to whatever conclusion 
you want to make but I may say in my opinion your conclusion is 
fantastic. 

Mr. Rosentuau. From what angle, sir, if I may know. 

The CHarrMan. From the angle that they have a right to make their 
own calculations. If you want to disprove them it is up to you to 
disprove them. 

Mr. Rosenruat. I intend to do that. 

The CuarrMan. They should not give you confidential information. 

Mr. RosentHat. I do not think it is confidential. 

The CHarrMAN. Do you think an engineering survey should not 
consider their information confidential? 

Mr. RosenrHat. They went into a certain section of the country 
and they tell us they found tooth pastes, shaving creams, and hair 
tonics or whatever they had there, of well known brands—as a matter 
of fact, in their statement they say the best known brands. They 
say they found that they sold at 1.4 percent cheaper than in the non- 
fair trade areas. 

If they had that actual proof they would bring it out in the open. 
I do not think they would keep that under cover, sir. 

That just does not stand to reason that they would. 

The CuarrMan. You have a right to your conclusions. 

Mr. RosentHau. On the other hard, sir, I am submitting here a list 
of 740 items, which list comprises approximately 75 percent of the 
total dollar business volume of the average drug store, exclusive of the 
tobacco and soda fountain departments. My list contains brand 
names, sizes, and locations where this merchandise is available. This 
list shows conclusively that the consumer in the 45 fair trade States 
pays approximately 21 percent more than the consumer in the free 
States of Missouri, Vermont, Texas, and the District of Columbia. 

(The document referred to follows:) 


Unper Farr Trape (Price Fixep) Law Consumers Pay 21 Percent More 
FAIR TO THE PRICE FIXER, NOT FAIR TO THE CUSTOMER 


740 branded products in 45 fair trade (price fixed) States cost consumers 
$2,068.10. 

740 identical branded products in free States of Missouri, Vermont, Texas, 
and the District of Columbia cost consumers $1,630.20. 

These items were advertised in: Washington Evening Star, Washington, D. C 
St. Louis Post-Dispatch, St. Louis, Mo., Dallas Times Herald, Dallas, Tex., San 
Antonio Evening News, San Antonio, Tex., Dallas Morning News, Dallas, Tex., 
also obtained by actual shoppers at stores located in Washington, D. C.: 1107 G 
Street NW., 1113 G Street NW.., ae F Street NW., 613 7th Street NW., 180! 
G Street NW., 1301 F Street NW., 1701 Pennsylvania Avenue NW., 1111 H 
Street NE. , 629 Pennsylvania Avenue SE 816 F Street NW., 8th and 'E Street 
NW., llth and F Street NW., 611 7th Street NW., and 817 H Street NE. 


rm Beet Beret Beet fee eed Beet i et bees eet eet et eet es et 


NON NO eb & ee 
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B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
8 
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RESALE PRICE 


| Fair trade | 


MOUTH NEEDS 
West miracle tooth brush- 
Pycope tooth brush 
Pycope nylon tooth brush.--. 
Amident with chlorophyll tooth paste 
Forhans tooth paste (50 cents) 
Ipana tooth paste (50 cents) 
I ie miieeine einem sie si aiectata aie 
I le tepi ith inglinnad inh abineainiaigin Speen | 
Phillips tooth paste (50 cents) 
I aa eects oiie Mnimnpmatnlnteinite 
8. T. 37 tooth paste (25 cents) 
Calox tooth powder (90 cents) 
Dr. Lyons tooth powder (50 cents) 
Dr. Lyons tooth powder ($1) 
od cies tenis enialiohiniirameun aaah cs 
Fasteeth tooth powder (40 cents) 
Fasteeth tooth powder (60 cents) - 
Fasteeth tooth powder ($1) 
Polident tooth powder (35 cents) _- 
Polident tooth powder (60 cents) 


SHAVING NEEDS 


Barbasol shave cream, tube (50 cents) 

Mennen shave cream, regular___-_- 

Noxema shave cream (4 ounces) 

Williams shave cream, regular (60 cents) 

Aqua Velva (60 cents) -- 

Aqua Velva ($1)... _- 

Mennen lotion (large) 

Mennen lotion (small) 

Mennen balm. ; 

Gillette blades, blue (5’s)_......-- 

Gillette blades, blue (10’s)..--- 

Gillette blades, blue (20's). 

Schick injector blades (20's) -- psiauisiclention 
Schick magazine blades (75 cents) - eaeieane 
Personna blades (single edge) (20’s)........-- . 
Burma Shave cream (65 cents) -...._. 
Mollé shave cream (50 cents) -......- 
Mollé shave cream (8 ounces) -..._- 
Mennen talcum. .. 5 


DISINFECTANTS, INSECTICIDES 


Black Flag spray kill (pint) 

I I ED Ds ines nccmratrnin guided eee oeilibkanien Sete aaa 
Rarwane (1556 GUO). nccccccnccccccccancce iesedanaeinakénaenmeiion nipniibaniadaiinan 
Lysol (60 cents) ...........- 
Lysol ($1)... I a ll al lela ie ath el aan ak baie eeteen sae 
Zonite (30 cents)_.......- 
Zonite (60 cents)... 
Zonite ($1). 


CLEANERS, MOTH PREPARATIONS 


Carbona liquid (8 ounces) 

Carbona liquid (20 ounces) - -- 

Energine (16 ounces). .........--...- padnieaddines sbdabantdikiaihcinal 
Expello No. 1........... Dbtenkandinitinnnimetiaiid tinauae siaseddhancauase nasenesbe | 
Larvex (pint) -. cae 

Larvex (quart). . —_ 

Bridgeport Bug H. Pp. (No. 200) 

Good-Aire deodorant (34 ounces) 


Blue Jay corn plaster 

Blue Jay corn remover. -.-- 
Blue Jay corn fix. .........-- 
Blue Jay corn fly-..--- 

Blue Jay calocide 

Blue Jay foot powder-.._- 

Blue Jay little toe pad..___....-- 
Blue Jay protecto corn pad-_- 
Blue Jay protecto callus__-..... 
Blue Jay soft corn pad_........--- 
Blue Jay protector, bunion.._.- 
Blue Jay callus plaster . 
Scholl's corn pad, regular 
Scholl’s corn pad. de luxe 


499 


Nonfair 
trade 
prices 


$0. 39 
49 
.49 
. 53 
. 37 
. 37 
. 53 
. 37 
. 32 
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COUGH AND COLD 
ee RII e _ . . .-a--scsneecatniiiiensncitenbpensionsatticiaien dniteenen 
Mentholatum (80 cents)...._.....--. nti 
Mentholatum, tube = I a iinet cinaheietmadiinnkats sie 
—-* Rub, tube 

0. 


Musterole, I GRIN sos occtcacaccnae 
Musterole, regular (large) 
Musterole, extra strong 
Rel Jellv (50 ee ts) 

Vicks, amber (40 cents) 











Vicks, stainless (40 cents). __- s is 34 : io —s 
INN a le ela sete aninheineaemeanb ol 
Oe I TE ON no eh ataicnenintionee Ae OR BER Cal G A: 
Mistol, plain oy VEE Ra ees a ; Luc 
I ile oles nines 
fp eas eee soa adintin tea calles Baaitiaka Aicllaenaiacia aan eb taninaneitediost - Sia 
Mistol, with ephedrine ; Sdlichscindiasitaichols ial aed Mais eee eae ae a Re 
Rr RR nc chan cs easiensadnccemneiiacianeedieidanends icheedhanpiisldguiapcitahinanialintaietaiiadsionte Al 
Vicks (large) ss idea daasnkad diskaea abcde anddedatacaicieantihieclalaiakoddhshinielinias sian 
AON CN nt cn caro imensotbeii Some ae ‘ 
Creomulsion (large) nee teins ae Lancia eiduwnsimwels 
Creo-Terpin (3 ounces) _..-..---.- iets ita acnibinasicilad : 
Creo-Terpin (6 ounces) eee ee ee eee ay EE TEE. 
Father John Medicine (60 cents)_...---------------- phlchinuniataichetltetsuciemns wee 
Pertussio (small) Ljanaicababeceaieted 3 ; Ve ciiadulaoade 
Pertussin (8:ounces) ee logehed eacapten intpuesitaschne atin bia 
P. D. medicated dises-_-...-.--..--- ica ‘ /iiay canteens tdnnaiantieipiegiisoal 
3. T. 37 Sucrets. J a iuiamiameaaaats seatbinmnaal 
Rem (60 cents) __. aes ‘inks aha | 
Rem ($1) a si . 
Seott’s Emulsion aes ; a 

Do s. 4 2 . ie 

Do : dite ae i : eile : 

RARY NEEDS 

Cal-C-Tose (12 ounces). ....__- ie ; . aiaiaaeaaas a ee eet" i 
Dexin 7 eel oe ea ES i await 
Klim (pound) ; : ‘ 
L. A. Formula (7 ounces) 
L. A. Formula (14 ounces) : ‘ 
Lactogen (pound wil ‘ pidichamitiis ‘ . 
Dextri-Maltose (pound) end 
De, tri-Maltose (5 pounds) . 
Olac a _ 
Pablum Mix Cereal (pound). ee 5 
Ovaltine, plain (14 ounces) . . 7 : al ta ef 
Ovaltine, chocolate (12 ounces) .....--- oi . i 
Simi ‘ ‘ 
.M Powder (16 oun ces) we 
die oil, with lanolin (50 cents) 
Mennen oil, with lanolin ($1) cas E 
Mennen baby cream (50 cents) 
Mennen magic care cream 

Do 
Even Flo Com vbin 1 ati on, No. 40 (8 ounces) .......-.....--. ee ee re tee 
Even Flo Combination, deluxe (4 ounces) 
ven Flo Del. Bottle only (4 8-ounce) __- = ieebiccikii tate cae 
©: Tins, No. Sed (amall)........nnecencaccucs aia a Ba i ae ld 
Q Tips, No. 600 (medium) Se OL LD ELLE ‘ 
Q Tips, No. 1,200 (large). __- reas ee I ee x ental 
Mennen baby powder. ___- ie . 
Mennen baby powder_-............--- . ee oe 

PATENTS 

Haley’s M-O (pint) 2 ca . ‘ a 
Haley’s M-O (quart). _-- RS esti bdlestiale i dietd ~OieG enna 
Kaomagma a a ee 4 
Kaomagma with mineral oil. __- aa ee RL Se ek 
Kaomagme, now Kalpec ‘ : elias i daha 
Kondremul aaa us ald ie ethidicaesgth Rani diets 
Konsy! (16 ounces) - ~— acethie ndimaes ya ae 
Konsy]! (12 ounces). _.....-- eRe Oe ae Be ee 
Saraka (344 ounces ce oo eo ea ae ; SSS PRE TS ME 
Saraka (10 ounces) ce einebeicteaetedod aad a 5 cole eric een . ae e 
Saraka (24 ounces) 5 natin Se ee ee itd eaiedamalan 
Serutan ($1 2 ‘ 0 asad kim idiaedanial os aeresta titted 
IR A Saket ied Re aces ea pesiaee dpeink acs 
Serutan ($3)___- rial imeteets Sop Re citaiba‘ekthan audele hciabatate dasa deh 
RN on cin cs aaechs ies cies denna mes a iaseptiaet tied gsietniin hina 


Agaro! (10 ounces)__.........-- sath chiding enateoesmina te pcivshienGeipamnbaes aiheone 








Fair trade Nonfair 
prices 


trade 
prices 





59 | 53 
«83 | 31 
-49 43 
. 54 | 43 
- 99 | - 89 
59 - 58 
47 30 
83 . 29 
33 20 
73 | 59 
73 50 
30 | 27 
30 | 27 
58 | 43 
Ag | 43, 
eae | 33 
54) a7 
. 57 | 14 
1. 08 | RQ 
. 68 49 
1.00 | 89 
49 | 43 
67 | 5B 
. 89 | 79 
.14 11 
25 | 19 
57 | 47 
.89 | 79 
63 | 49 
1.09 | Ys 
. 29 | 27 
45 | 43 
8 | x9 
73 | oO 
1.19 | 1a 
1. 25 . OS 
2. 25 1.79 
1.05 Qs 
74 | HS 
3.12 2. 59 
1,09 1.01 
48 4 
6S 67 
6S .O7 
93 | x9 
1, 08 | 3 
49 9 
GR | 79 
49 9 
iv sv 
OX 79 
25 21 
40 33 
25 21 
.29 19 
49 | $9 
98 . 9 
ao 19 
.49 .47 
.79 73 
1.18 | 1. 09 
1. 29 | 1.07 
1.29 |} 1, 07 
1. 2 1.07 
1.35 1.09 
1. 25 . 98 
2. 25 | 1,79 
. 49 43 
1.09 SY 
2.19 | 1.79 
. 89 79 
1.49 1. 29 
2. 69 | 2. 39 
79 bi 
.99 | 89 
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Agaro] (16 ounces) 
Greamlin (8 ounces) 
Creamlin (16 ounces) Stalin 
Creamlin, with mineral oil (12 ounces) 
Kondremul, with cascara 
Nujol (8 ounces) 
Nujol (32 ounces) 
Petrolagar (16 ounces) - 
Phillips milk magnesia. --. 
Phillips milk magnesia (114 
Phillips milk magnesia (12 ounces) 
Alcaroid (2 ounces) 
Alearoid (4 ounces) 
Bisodol (1 ounce) 
Bisodol (3 ounces) -. 
Bisodol (5 ounees) 
Bisodol (16 ownces) 
Bromo Seltzer (trial) 
Bromo Seltzer (small) 
Bromo Seltzer (regular) 
Bromo Seltzer (family) : 
Bromo Seltzer (dispencer) . .. 
Fino Salts__.... 
Eno Salts_.... 
Eno Salts. . 
Fleets Phospho Soda 
| a a ee 
Sal Hepatica (35 cents) 
Sal Hepatica (70 cents 
Sal Hepatica (10 ounces) 
Capudine (medium) 
Capudine (large) - - ‘ 
Capudine (pint) 
Caldwell’s Syrup Pepsin (small) 
Caldwell’s Syrup Pepsin (large) 
Fietcher’s Castoria (45 cents) 
Fletcher’s Castoria (75 cents) 
£skays Theranates (12 ounces) 
Eskays Neuro Phosphates (12 ounces) 
Gray’s Compound (pint) 
Gude’s Peptomangan 
Hadacol 
Do 7 
Pepto-Bismol (4 ounces) 
Pepto-Bismol (8 ounces) 
Pe pto- Bismol (16 ounces 
Pinkham Vegetable Compound 
Pinkham Herb Tonic 
8.8.8 
Do 
California Syrup of Figs 
Wampole Preparation 
Bocarol powder (4 ounces) 
Bocarol powder (16 ounces) 
T'yrees powder ($1 


PILLS AND TABLETS 

Acetidine (12's) 
Acetidine (36's) 
Acetidine (100) 
Alophen (100) 
Alophen (30) 
Anacin (12) 
Anacin (30 
Anacin (50 
Anacin (100) 
Anahist (15) 
Anahist (40 
Anahist (100) 
Aspergum, Dillard 

Do 
Bayer aspirin (12) 
Bayer aspirin (100 
Baver aspirin (24) 
St. Joseph aspirin (36) 
St. Joseph aspirin (100) 
St. Joseph aspirin, child. 


B-C Powders 
B-C Tablets (25 cents) .. 
B-C Tablets (75 cents) -. 








502 RESALE PRICE FIXING 

















Fair trade | Nonfair 
prices trade 
prices 
PILLS AND TABLETS—continued 
II oe ss ee can nae Gh aS ER AeeMAmeeadlinon jcaemanaacile $0. 49 $0. 43 
J EE ee PeUUneAdiNeceichcecennnenmawed . 53 -49 
a cine asdentneninlgtanntininag tices xin teieioiee an iwhaticbannnits 1. 23 1.09 
Caroid and bile salts_..............- chaatce bedava cin aid ae a mennadac inne daaeinah . 59 .49 
I es acerca i lis ih tesa lanier Biches niall Li Dowee . 98 7 
IEE Sn Daal ias cea ane en aeematbseden scan dsbaeescancenae 45 8 
i can eutcacunc i eidalbecotimaiiesiimcekwelatsl ip ceeat . 33 2 
So gg | Seat iiclseiciacor erasable aback traenesiaisnl dase .89 . 69 
nn a a cen luabddukkbdabe sucaacuveccade . 89 .79 
Cystex, new IID sie iicttcn an hig sitions lan trite ais areiedhicicte-dsiniein sumkeinhis 1.79 1. 59 
Empirin Compound (12)..............-.-.-... Laliicicteliiakuhiacnicthpalcoe Cees 2 .19 
Empirin Compound (25)..-.-- paenim each’ Aelclidskcupittainsui. idea debbcbabascnsnds Re .39 .2 
Te a tonite annie pdb Atel kn Sakae inmate eniNl 1.35 . 98 
I nd cncges ae dsiec ghana anbanuiinecbatceaetnemaedaien ae 2 .19 
Espotab a RD iaacee hci eaiskcicianie cae ead Sh MASE CESCNORCAE . 46 .39 
5 SE eae ads iugetaetigaeaeadminneheanteiebed Lsadicls ee: .12 09 
ES eee ali eaiaia de dnaubbecked ica aniaas Ohta pit EcionSet | .28 .19 
al i eamcionskie aacuknics .10 | .09 
SU oo ed eid i eet phoneme henna habencmnsen week eae .13 ll 
IU ee oe a aeseineseneneeins DibteibebeLadiiabiancceanen 21 .16 
I ss 5d caesar atin tdi eRbe kaa aEeRRRERCERtE ak banoRAS .43 39 
EE Ng perce ecicced anes secnbeseheueswevebdesnenquckaneeisctesans .89 . 69 
Hills Cascara Quinine (40 cents) _-...........-.-------.-- Rickibakon ait eye ; 39 .33 
Hills Cascara Quinine (85 cents) -- wees eeee nena nnn n een e meen e swe eese nn eeeseene| .79 . 69 
RNR CU go onc oda Sunkes Shivstswaccnnnecnntsceneceossenanccncs ieebwaneee 3.00 1. 69 
os a. 2 etka. eek eden eink benaeicddEeceeNsechnchebnbicukuns 5. 50 | 3. 35 
CR ce Bie e al, o scranababwedete Kekhikad SKekiesRebenes beeeadul | . 65 . 59 
Hist O Plus (30)... -_-- Licata e neh eimaeme ib cia 98 | 89 
Groves cold tablets (35 I le eas ea caad es oh iatineawes anmest .29 . 24 
ne AE Te sn nis twist ecdeineceteabhieens chedecaswiastkheds | .49 . 39 
Groves cold tablets ($1.29)... ....--- piheenekeccceeussensehubsceucccsunes — 1,17 | 79 
Mendaco (75 cents) ..........---- Lthitbcenniieeus ckwsndethocncndd phubetakiocs | . 67 | . 63 
ns Sues ceca chinnabenabaandceebhenscdceendeainese Sdeeseees 1.12 1.09 
Philiip’s magnesia (30)........-.--- atin foihiainancizit ele te waited (SKRWSEchpawe -| .19 16 
eas 5 an LR emenUaaR nO bkee.cebunEeneeEenCEccsaceyects ona | . 39 | 34 
| eee ita Did tibicnnahaneinnceeatinmins wiike ss iethinte eb ehinit eae i . 67 
en Se pche eee b ee NE nities eek ciisickiedn bane emeG= non 23 19 
NR “ _ Maeda Caen ihbebessveee we .89 | "79 
Pierce’s Favorite Prescription (50 cents).........-..-.----.--------------------- 47 | 43 
Pierce’s Favorite Prescription ($1.35) ip iicinGeitdtanbh ania SERN RAS wii 1.19 | 1.09 
en at OE Ciba e Werder eienEMeR Ss UCbRdSeee Ci edmebbincenl 1. 29 1.09 
Resistab (12). -- ace omiuhi nee ii iietiatieid ih teaiiyeeKie | . 43 | .39 
Resistab (36) Soe tates : eebineebsadeeoas Scbndiaccsest . 95 89 
Stanback powders ohGeketathbndsdhivindtnackuthencekihitiatenaena ue el “08 .07 
Stanback powders Mere ath sbO Reb iseh ree NeR sees enchedaatecsbeend .19 | 16 
Stanback tablets ---.._......-...-- ‘ etn kbnGhembinns Lchinvewhecewd begets | 19 | 16 
RII ek Wi a eta ibtdenensacaininutesndalis Mia wa ; 1. 33 | 98 
EAR AND EYE PREPARATIONS 
Collyrium drops__- ME Mip he ie ncernenknt pikeneivents .49 39 
Collyrium eye lotion (4 ounces) _ j bis bin MMGiGh ibbnbehh. skh bebe’ .39 .33 
I I I oo a eb kA ckeReebaiepecitass - 69 | . 53 
Eyegene (60 cents)_..........--- eS wbenaebans ee i | . 49 | 39 
Evegene ($1) daintcaaNesaaeae: cities (ciated dmiigtgiabata atest tctetnintatiars sting . 89 | -79 
Murine (60 cents) - ____- pt akatibakihsithte (ekeKelese seen ‘ cant . 59 . 39 
eiarees (91). ........... Atak ee acta nantue Ns baa eae Sina ee .89 | . 69 
| | 
LINIMENTS AND LOTIONS 
Heet pe eee Ee Set alae ile Fulekicnnune ewes ieasous 49 | 4 
Heet _. Shea ts at ent nei ieee lanes Galas cenisiidenenadinkhaeedobecnkes . 89 -79 
Omega oil . ea ae ‘ slinaliciekce esti yitterb nthe’ staat .33 - 29 
Omega oil papa aren tel mick RHR SPasKn cape MeAeeeReReeS vsiehews . 57 | .49 
nT Po tk ecekgnenceee —— chocnteowenboece . 49 | 39 
Sloans’ ($1)-. piniscenGtianidire Sabnd esd hen send hase geraNacknnetneseeresienns . 98 .79 
OINTMENTS | 
Baume Bengue aia ahaa pugpuasnmbdtbes demas sabes 79 | . 63 
Baume Bengue, mild- decd Dene dtbadineaksssnebbsiicedeeiddbbbes bas kaka 79 | 63 
Mazon (1 ounce)_-- Pe eh atid te thee cile bhaccawbnw iaccnae js .79 | 73 
Mazon (2 ounces) ___- i a e pebbiet ceteiihed Seal 1. 49 | 1.39 
RE I he 2 ee eal wen nkbe abe cin pL cehea chee sabesas -| . 60 | 49 
Ting ($1) = pains pics nibbokeckiewase cunud eaaker 1.00 | 79 
Unguentine (tube)__.............___- re basics Kektwion sbebenneks .10 | 09 
Unguentine (tins) peneibene ss cae ivtiunwawse bia nat .35 | 31 
Unguentine (tube) } ‘i ee ptacazank-aa kawes nee’ . 59 | 49 


Unguentine (2-ounce tube) -_--............------ piheeaueemed Sheath .98 | . 79 
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Fair trade 





VITAMINS 
Abbott: 
Dical D. Caps, with iron (100)......- 
Dical D. Caps, plain (100)_. - 
Dical D. Wafer, chocolete (51) __. 
Dical D. Wafer, white (51). --.- 
Vita Kaps, improved (100) - ...--. 
Vita Kaps, improved (250) - ___-- 
B-Compules (100) . - ..-- ‘ 
B-Compules (500) . - _.-- 
Compules, vitamin C (100). : oe 
Cecon (50 cubic centimeters) .............. 
Cecon Dulcets (100) - -- 
Cofron capsules (100) 
Dayalets (50) 
Dayalets (100) 
Dayamin capsules (100) -- 
Day amin capsules (250) 
Dayamin liquid (pint) 
Dicaldimin capsules (100) _--.- 
Dicaldimin C Capsules (100)............--- 
Iberin capsules (100) 
Iberol tablets (100) ._. 
Surbex tablets (100) - 
Surbex C tablets (100) 
Surbex Ferrous (12 ounces) -_- 
Were MIE) S ow coca ce meceaesene a tee ee 
RINE CHIE i oo hicaien ace ol acd saci el a a ala eh aialaeantlataied aud temseeelte 
Meads: 
I a im gaiped @uniaMeraineni 
Cod liver oil, plain (8 ounces) -. ...._. aed a 
Cod liver oil, flavored (4 ounces) caboiakel aaa 
Cod liver oil, flavored (8 ounces) -..-_- sdiatasesiidaia dela caaae 
Cod liver oil, flavored (16 ounces) 
Cod liver oil, with perce. (3 ounces) 
Cod liver oil, with perce. (16 ounces) 
Cod liver oil, with vios. (4 ounces) 
Cod liver oil, with vios. (16 ounces) 
Haliver oil (10 cubie centimeters) 
Haliver oil (50 cubic centimeters) ‘ 
Haliver oil, with vios. (10 cubic centimeters) ........ didiceentasihnadrategciipabeaian’ 
Haliver oil, with vios. (50 cubic centimeters) - 
Oleum Percomorph (10 cubic centimeters) -.- 
Oleum Percomorph (50 cubic centimeters) ._._- 
Percomorph capsules @ 50) .. ; 
Yeast powder 
Parke Davis: 
Abdol, with vitamin C. 
Abdol, with vitamin C. ya 
D. C. P. 340 (4 ounces) 
D. C, P. 340 (16 ounces). ......... 
D. C. P. wafers (36) 
Irradol-A (16 ounces) 
Irradol-A (hospital) s 
ABDEC drops (50 cubic centimeters) _- 
Combex capsules (100)_....- sacatenais 
Combex, with vitamin C. Kaps I amines 
Combex Thera Kaps (100) -_.-. 
Desicol kavs (100). ._. 
ABDEC kaps a 
Gluco Fedrin (1 ounce) -_-- ‘ 
Gluco Fedrin Phemenol (1 ounce). - 
Gluco Fedrin S'lfa (1 ounce) 
Gluco Fedrin Thricil (1 ounce) 
Ventrex Kane:(i00).. 2... ......<.-<e<< 
Ames: 
Clinitest tablets (36) 
Clinitest tablets (100) 
Ayers: 
Beminal tablets (50) 
Beminal tablets (100) ___- iscimieaiiatinie 
Beminal tablets with vitamin C > (100)... 
Beminal L & I Capsules (100) __._- 
Beminal L&I & FA Caps (100) 
Cupron Capsules (100) 


A 


$7 29 09 we 19 BO te CRO OO BO GO 


Pre pnimm gogem po pererecosmeem ne, 
Brhah a Rak cen 





$7 99 NO Oa 


2 . 


bh 





— 


Prowecrpor, 
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VITAMINS—continued | 
Lilly: 
Lextron . : J ‘ | $8.15 $1. 97 
Becotin w/e , adie 7. 56 6. 33 
4 ; 
1 
4 


Mn lticebrin (100 86 3.78 
Lilly Homicebrin (120 ee.) . 21 1. 06 
Theracebrin (30 Mia 4. 55 3.89 
Retic™ lex (100) ‘ . wie 6. 50 5. 39 
Insulin 
Regn lar U40 (10 ec.) : ; ; 1. 26 98 
Reg lar U80 (10 cc.) | 2.47 | 1.95 


Reg lar N. P. H, U40 (10 cc.) 1.48 | 1.19 
Reg lar N. P. H. U80 (10 ee.) = 2.83 | 2. 25 
1 

















Protamine Zine U40 (10 ce.) : 48 1.09 
Protamine Zine U80 (10 ee.) 2. 83 2.19 
Zine Crystal U40 (10 ee. 1. 26 98 
Zine Crystal Uso (10 ce. 2 47 195 
Ironized yeast tablets (60 74 ray 
Ironized yeast tablets (120) - - : 1. 24 1.09 
Whites 
A & D Ointment (114 ounce) 68 | 50 
Cod liver oil concentrate (6 ce, | . 74 | 63 
Cod ‘iver oil concentrate (30 cc 219 
Cod liver oil concentrates (60 ec.) , 50 
M' Iti-Vi ca os" Ie 25) 7) 
Multi-Vi cans les (100 2.79 
Cod liver oil tablets (45 39 
Cod liver oil tablets (100 on 
Mr: lti-Beta (50 cx 2.09 
Neo-Mvlti-Vi (2 1.19 
Neo-Multi-Vi (100 4.09 
Squibb 
Vigran capsules (25 OR 9 
Vigrin c’psules (100 2 OR 279 
Speciol Vit. Form e ops (100 3. 98 . 49 
Phesgr in capsules (100 0 45 ~ a 
rheagran e psules (30 2 OR 2 49 
Hotfm La Roche 
Synt el tebl 20 | 
Syntr lt blet 50 j 69 
1 tv ble 00 | 1.19 
t’ drops (30 | 1. 49 
if drop HO ee | 279 
t perls 9 iv 
to perils ) 2 20 
ents peris (2 5 SY 
Wn rrell 
Bessor n (7 1.73 1. 29 
B ssor-n (2 ( §. 18 3. 49 
Infe ¢ ( 1. 66 1.2 
I Concemin (8 ounce 8. 24 6.10 
fuzy? { 1. 59 1.39 
Upjot 
Cem tie t° biet 00 5. 98 5.33 
Fer. Li Con. e¢ ps (100 4.79 4 49 
Fer. Liv. Con. tablets (100 4.79 4.49 
Unie |] ) } 3.11 2 49 
Unie ps (250 6.96 5&8 
Zyma epsules (100 ; 6 60 5. 82 
Wryett 
AT 12 oune 1.39 1.07 
Atl wit 2 ce 1.39 1.07 
Atl 1M I 12 Lee 1.39 1. 07 
Am te blet Ogr-ir 1.18 1. 09 
M 1 in (4! unes 1.15 Os 
Mue'ra, plvin (2 ind 3. 98 3. 49 
Muccri end ¢ ra (614 oanes 1.15 YS 
Muceara and ¢ 3 (2 pound 3. 98 3. 69 


Warner 
Gelusil t> blets (100 1. 49 1.39 


t Cr ree 
U.S. Vitamin 





Vilitron caps ilk 100 3.00 1, 49 
Vilitron capsules (200 4.89 3 80 
Vilitron syrup (4 ounces) 1.39 1.19 
Vilitron syrup (8 ounces) 2 69 2.19 
ViSyneral capsules, adult 30 1. 65 1.29 
ViSyneral capsules, adult 50 2. 50 1.8 
yneral capsules, adult 100 4.50 3.4 
ViSyneral capsules, adolescent 30 1.39 1. 29 
ViSyneral capsules, adolescent 50 2 50 1. 89 
ViSyneral capsules, adolescent 100 4. 50 3. 49 
ViSyneral drops (15 ce 1.10 89 
ViSyneral drops (30 cc 2.10 1. 49 
ViSyneral drops (45 cc 2.95 2.09 
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VITA MINS—continued 

Winthrop Stearns: 

Drisdol (50 ce.) ' 

Drisdol-A (50 cc.) 

Mulcilose Flakes Conc. (16 ounces)-- 

Mulcilose Gran. Sp. (16 ounces) 
White: 

Moliron tablets (100 

Moliron liquid (12 ounces) 

Moliron drops (15 ec 
Lederle 

Aureomycin capsules, 100 mg. (25) 

Aureomycin capsules, 250 mg. (16 

Calei Delta (100) 

Folvite tablets, 5 mg. (100 

Lederplex capsules (100 

Lederplex capsules (500) 

Lederplex liquid (4 ounces 

Lekerplex liquid (8 ounces 

Lederplex liquid (12 ounces 

Perihemin capsules (100 

Perfolin capsules (30 

Rhinazine (1 ounce 

Vi-Delta emulsion (8 ounces) 

Vi-Delta emulsion (16 ounces) 

Vi-Ferrin capsules (100) 

Vi-Ferrin capsules : 

Vi-Magna syrup (4 ounces 

Gevral capsules 


SUPPOSITORIES 
Anusol (6's 
Anusol (12's 
Norforms (1 ) 
Norforms (24's) 
Zonitors 


} : oe 
MoOuUuNne (d1.2 
“ents 

nts 


cents 
OO cent 


ing cream 
insing (2 b-ounce 
ndation (2 8-ounce 
Estt 10 cent 
Esti 5‘ cent 
Esther (83 cent 
y Esther ($1.38 
Max Factor Panstick 
Nadine cleansing (60 cents 
Nadine vanishing (60 cen 
Nadinola bleach ($1) 
diinola bleach, de luxe (75 cent 
Voxzema ($1) 
Noxzema boudoir (85 cents 
Ponds cold cream (35 cents 
Ponds cold cream, (55 cents 
Woodbury de luxe creams 
Campana balm (25 cents 
Campana balm (50 cents 
Campana balm ($1) 
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Fair trade —_ 
prices prices 
CREAMS AND LOTIONS—continued 
Hinds lotion (25 cents). ............-.-- ie scceas iach ell ei icteieeaaaae $0. 25 | $0. 19 W 
Hinds lotion (50 cents) - - _ _- Se . See eee ; oe - 45 | .39 Ea 
Hinds lotion ($1) tite, : p : eas wats .89 | . 69 Ea 
Jergens Lotion (25 cents) - - -._- pA ; aia ; spelives . 25 | . 21 M 
Jergens Lotion (50 cents) -. -- = ; .49 41 Gi 
Jergens Lotion ($1) tL eaigiae a leas S 4 asad al . 98 | . 87 Gi 
ES ae eee as ai . ies e . 25 | .21 re 
Pacquins (50 cents) --.-- , : i E . chhcchareioaad remedial .49 .39 \ 
Pacquins ($1) ‘ cade . a 8 .89 
SEIT CP IID 6 oie cneeeneccnncn= . SEP aS 25 | 21 
Dryskin (50 cents) ................- : . ; j .49 | 39 Ay 
Dryskin ($1)... -.- suinlaih dade nilbeise TSF ae ; canimecasue ae . 98 | 89 Ke 
i h ' 
FACE POWDER | 
RT NIN fas or hiceseionciniiy aniercincert enero on ee i Gibeaiaah - 55 | .43 
| 1 
HAIR NEEDS Kk} 
Toni Refill Kit__- SN a ; eee 1.00 | .79 iN 
Admiracion olive oil shampoo. - - . a. she a : .79 | .B Pi 
Admiracion olive oil shampoo. - .__- : : cs 1. 39 | . 96 I 
Admiracion foamy oil shampoo_____........_.-- ae Oa 79 | 53 Ye 
Admiracion foamy oil shampoo_____- i ape : 1.39 | . 96 
Admiracion shampoo regular. - a came iectea Aha eats ae : sane . 60 | ae 
Admiracion shampoo regular aN : ae jes 1.00 | 89 H 
Admiracion shampoo regular - -- cs cana ae pandancerbiceoun Wauaian TE 1.75 | 1. 59 
Admiracion shampoo PHS dry-. - aoe : 7 Ee ees . 60 | .§3 
Admiracion shampoo PH8 dry-.-- aus ‘ ei . ; 1.00 | 89 (ik 
Admiracion shampoo PHS dry abies . ieuicdlel 1.75 1. 59 (it 
Admiracion shampoo Lacene oily ; .60 .53 rt 
Admiracion shampoo Lacene oily ‘ ; 1. 00 89 Vi 
Admiracion shampoo Lacene oily_- ins . _ 1.75 1. 59 \ 
Conti shampoo (50 cents) aes ‘ — . 43 | . 36 Y 
Charles Antell combination... . : co oan : 2.00 | 1. 69 \ 
Charles Antell combination. - - -- ; * ; 3.00 | 2. 69 
Krem! shampoo (65 cents) ‘ 57 .48 
Krem] shampoo ($1.10) . : cies | . 93 .79 
Laco Castile shampoo : i ei = .43 | . 36 
Laco Castile shampoo. . ; ; aon . 76 | . 63 
Marrow Oil foamy shampoo ($1.20) ‘ — 98 89 J 
Mulsified shampx 0. ; . 4 ss } 79 | 69 ] 
Packers shampoo (60 cents)........-- ; . ee i | . 59 | .47 
Wildroot shampoo ; ‘ Jnikonenahine 49 | .43 
Danderine hair tonic (35 cents) - ; | 31 | oa ) 
Danderine hair tonic (60 cents) - ; “ | .47 | .44 0 
Glovers Mange Medicine ($1) --- ‘ | . 89 | Sl O} 
Jeris hair tonic ($1) : 2 : .99 | 83 s 
Kreml hair tonic ($1.10) ..._.___-- as ; TEI z .93 | ee Sit 
Hair Groom with oil ($1)_-. ; _ ; ; . .98 | .89 Sit 
Vitalis hair tonic (50 cents) és .49 .39 ( 
Vitalis hair tonic ($1) canciates ; : .99 79 G 
Wildroot hair tonic with oil (40 cents) ‘ . 59 .49 Gj 
Wildroot hair tonic with oil ($1). : . 98 . 66 
Wildroot Tonic Cream Oi] : | 59 .49 
Canute Water ($1.25) 1.15 98 (Gi 
Mary T. Goldman ($1.50) 1.43 1. 29 B 
Kolor Bak : ; 1.49 98 B 
Tintair : ; 2.00 1. 69 B 
B 
MOUTH NEEDS Ry 
Be 
Stera Kleen tooth powder (30 cents) : : «27 23 B 
Stera Kleen tooth powder (60 cents) ae . = i nai . 8 . 43 Bi 
Stera Kleen tooth powder ($1) -__- . . 87 69 Bi 
ri 
SHAVING NEEDS Bi 
R 
Barbaso] shave cream, jar (75 cents) . . . 59 49 (he 
Barbaso] shave cream, tube (25 cents) s . 21 19 Ge 
Barbaso] shave cream, jar ($1) .79 . 69 Le 
Barbasol shave cream, tube (75 cents). ._- i icanas . 59 49 I 
Burma Shave cream, jar ($1.10) . . 97 7 M 
Burma Shave cream, tube (45 cents) ; : . 40 34 Sp 
Ingrams shave cream ‘ ‘a ee " . 39 oo lr 
Ingrams shave cream, jar ' ; ‘ 39 . 33 Ar 
Lifebuoy shave cream (35 cents) __._.- ; 5 35 29 \ 
Mennen shave cream, mentho). - 2 . : . 53 . 34 GI 
Mennen shave cream, brushless. ..__..--- ; nes i .47 34 Wi 
Molle shave cream, jar (16-ounce) _..-._- : ee . . 99 . 93 W 
Noxzema shave cream (10-ounce).__.._._- a aa ; : . 59 . 43 W 
Noxzema shave cream, tube.._____- y ; 4 Fee : es 47 . 39 


Williams Glider shave cream (47 cents) -.. _- Soe ee ed cs ee ee Ee .47 39 





\ 
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50 cents 
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lot 9-ounce 
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MISCELLA NEO! 
Sparklet refills (10's $0.79 ¢ 


5 ELECTRICAL NEEDS 
K-M vaporizer 4.95 { 
General Electric 









Iron (129f23 12. 95 . 
Iron, stear 119f40 18. 95 
ron (119f32 4. 5 
Iron, travel & OS 
Waffle iron and grill 16. 95 
Toaster 22. 95 
Vacuum cleaner 40. 05 y 
Food mixer 195 ) 


Hamilton Beach Mixette 18. OF 
Sunbean 
loaster 24.50 RR 


Coffee maker 27 5) 








ite 19.9 
20. 95 s 
17. 95 
11.7 
Vestinghouse Open H, iro 12. 59 ‘ 
Westinghouse roaster 12.95 : 
. 29.9 - 
16. 00 
24. 05 ‘ 
ur 16. 95 { 
nast 22 5) 
l u x 
15. 95 
l 5 s 
4) 
OF 
I ter toast a. OK 
ELECTI 
Rol oo 
Reming 6 O(N is 2%. 5 
Re f} deluxe (N 40 OF, Ff 
R 60 del 2 
oe 2 24 s 
Sy} ‘ Sunt , o4 
SMOKIN NEE 
Cc I 
i) M S ] ‘ 
D M rr 
Dut faster Bel { 
ee fu Boque ) 
Mr 1 Bat i‘) 
M el senato » 1.4 
Muriel P ‘ () uy 
OF o Doll (V's . 9 
a t “port ) 4 Os 
PI Red 1 4 
I Blue ) 5.4 
PI lini , 
R Burns Ciclo 9 9 
Robert Burns P tela (50 6. 04 
Re i Vs 4.4 
Wehbst Golde Wedd § ) 
W Ow 1 4 
Ror lighter 
Pocket ' 
Dy 79 
Tab] Queet 1? ow 
I le Crow? (x 
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CAMERAS AND FILM—continued 


exposures 
20 exposures 
S28 
’antomie X 
135 (36 exposures 
135 (20 exposure 
stman Plus X 
135 (36 exposures 


mM) € xposures) 


Heptuna capsules (50 
Heptuna capsules (100 
Obron capsules (100 
Viterra capsules (100 
Smith, Kline & French 
sol tablets (100 


> 


sol elixir (12 ounces 


80] plus capsules (100 
Yentaplex (12 
Metamucil (4 ounces 

\ 


ounces 


Metamucil 
Metamucil 


unces 


UNnceS 


Mr. Rosenruar. The proponents claim that this law is needed to 
protect the small independent retailer against predatory loss-leader 
selling, but the proponents have not and cannot produce any proof 
that such predatory selling has in the past been the cause of elimi- 
nating competition at the retail level. The proponents also claim that 
such loss-leader selling deceives the consumer by the higher mark-up 
the consumer pays on merchandise that is not under fair-trade con- 
tracts or on unknown brands. The proponents have not and cannot 
submit proof of the existence of the above condition, past or present 
The proponents have failed to submit any proof that consumers object 
to loss-leader selling, nor can the proponents submit proof that con- 
sumers have been damaged by such loss-leader selling. The pro- 
ponents fail to tell us that the fair-trade contracts in the 45 fair-trade 
price-fixing States make no mention of loss-leader selling, but guar- 
antee a 50-percent gross profit on cost to the retailer and a 20-percent 
gross profit on cost to the wholesaler. The above profits today Vir- 
tually cover every item sold by the average retail drug store in the 
{5 fair-trade States, with the exception of the tobacco and soda- 
fountain departments. The proponents fail to tell us that there are 
many efficient and aggressive retailers, operating drug stores in the 
three free States and District of Columbia, that can and do operate on 
a gross profit of from 20 to 25 


percent, showing a net operating profit 


the end of each vear 
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As an illustration, there is a corporation operating five retail drug 
stores in the District of Columbia, whose average gross profit in the 
past 5 vears has been 19 percent. This corporation has shown a net 
profit in each of these vears. The consumer is not only entitled to 
competition between rival products, but to competition between 
dealers handling the same branded product. The consumer who saves 
monev at the retail level has it to spend on additional goods that 
will create additional employment. To prohibit one of two merchants 
who are dealing in the same commodity, from offering that commodity 
at a lower price than the price at which the other merchant offers it, 
is not to effect fair competition but is to destroy competition in its 
verv essence. 

The proponents claim that this law is voluntary and permissive, 
and applies to merchandise that is in free and open competition with 
similar merchandise. Let us examine the actual record of the first 
claim. Irefer you to the report made to Congress, December 13, 1945. 
This report pointed out that most manufacturers were coerced and 
forced into price fixing their merchandise and that these prices were 
fixed by various retail groups acting through associations. In most 
instances the prices were fixed high enough to guarantee the retailer 2 
minimum of 50 percent gross profit on cost, and many items showed 
a much greater mark-up. This report further showed the power 
possessed by these various associations. To illustrate, let us take a 
retail druggist of a State having fair-trade price-fixing laws. Virtually 
every druggist in the State belongs to a retail drug association. 
Through this membership, the association controls practically every 
retail outlet within the State and is able through threat of boycott to 
coerce any manufacturer. Refer to report of December 13, 1945. 

There is nothing voluntary or permissive in such an arrangement. 
And last but not least, the consumer who pays the bill has no say 
whatsoever in this arrangement. 

As for the claim of the proponents that these price-fixing laws 
apply to goods or merchandise that is in free and open competition 
with goods of similar type, this should mean that if the consumer 
feels the price of certain merchandise has been set too high, the 
consumer mav choose similar merchandise at lower prices. Let us 
examine the actual facts. As a graphic illustration, insulin, the drug 
that keeps alive thousands of diabetics, is sold under fair-trade 
contracts in all fair-trade States for the same price. The price set 
by Eli Lilly & Co. under this contract guarantees the retailer a 50 
percent eross profit on cost and 25 percent gross profit on cost to the 
wholesaler. The proponents point out that there are several makers 
of insulin in the United States and that therefore insulin is in free 
and open competition with other makers of this drug. The proponents 
fail to tell us that the fair-trade contract prices of the other manu- 
facturers are exactly the same as that of Eli Lilly & Co. The above 
illustration holds true for many other products sold by the average 
retail store. There are thousands of communities, large and small, 
where the consumer can buy only one type of amateur film, aspirin 
tablets, milk of magnesia, baby foods, shaving creams, toothpaste, 
razor blades, surgical dressings, cigars, and so forth. This list may be 
considerably enlarged. 
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Canada, which had pend a price-fixing law for years, recently 
repealed this law. The only country that has absolute price fixing 
on everything is Russia. 

The conclusion reached by the Department of Justice is that the 
effeets of fair-trade laws have been those which are to be expected 
from private price-fixmg conspiracies unregulated by public authority. 

‘The sponsors of this law are not concerned with the small inde- 
pendeut merchant, nor are they concerned with the evils of unfair 
competition and they have completely ignored the consumer. 

feel certain vou will reach your decision by sifting facts from dis- 
tortion. Therefore, the source of material submitted is of paramount 
mportance. The material submitted by the National Grange, 
CLO, the American Farm Bureau, the Consumers Union, the Depart- 
ment of Justice, the Federal Trade Commission, the Bureau of the 
Budget, the General Federation of Women’s Clubs, the Cooperative 
League of the United States of America, Professor Jose phi Klamon, 
Washington University, and other outstanding educators in out 
universities outweigh the ambiguous and distorted claims of the 
price-fixing lobby which stands to reap billions from the passage of 
this law. 

The sponsors of this bill are aiming to destroy all competition at the 
retail and wholesale level. 

The proponents tell us that the price-fixing law must be good 
because it is on the books of 45 States. But, the proponents fail 
tell us that the law was sneaked through the legislative bodys in the 
first 30 States out of 83 without a public hearing, and the proponents 
fail to tell us that the Miller-Tydings amendment was put on the 
Federal lawbooks through a parliamentary trick, by attaching it as 
a rider to a District of Columbia appropriation bill. 

This fight is not between the neighborhood druggist and his cus- 
tomer, rather it is between the large manufacturers and powerful 
chain organizations and the consuming public. The independent 
merchant is on the same end of the stick as the customer. 

The Fair Trade Act purports to be for the protection of the general] 
welfare of the public. It is plainly for the benefit of producers, 
distributors, and retailers, and the welfare of the public is not con- 
side red. 

In passing it might be remarked that it is difficult to understand 
how the public’s welfare can be endangered by making commodities 
available more cheaply. 

To extend the police power of the State under the general-welfare 
clause of the Constitution to the limit of forbidding someone from 
selling something he it bought at any price less than that arbitrarily 
fixed by the produce er or distributor is an interference with our system 
of free ente rprise ‘ 

Under this act retailers who by reason of ability and experience are 
able to conduct their business more efficiently than some of their 
competitors and who are willing to pass on some of the benefits to 
the publie by offering their merchandise at a lower price are compelled 
to sell to the public at an artificial price and higher price than that 
which normally would be fixed by the forces at work in a competitive 
commercial world. 

The consuming public is compelled to pay an additional tribute to 

retailer, which the retailer himself does not want. It promotes 
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the establishment of manufacturer monopolies and retailer combina- 
tions in restraint of trade. It penalizes the initiative and efficiency 
of alert retailers and rewards the incompetent or inefficient. It 
subsidizes certain retailers at the expense of the public. 

The trend in legislation evidenced by acts of the type will lead to 
the inevitable curtailment and eventual destruction of fundamental! 
rights of person and property guaranteed by the Constitution. Stat- 
utes such as this give evidence of the ability of organized minorities 
to procure legislation for their own advantage and enrichment at the 
expense of the unorganized purchasing public. 

A manufacturer or distributor by making a contract with one retailer 
in the State is granted authority to fix the price at which a commodity 
shall be sold by all other retailers without regard to local conditions, 
operating expenses, individual efficiency, or other circumstances. 

It involves an unlawful delegation of legislative power in permitting 
private individuals to fix prices binding upon another. The trade- 
mark owner may change the prices from time to time, so what con- 
stitutes unfair competition may thus vary at the will of the producer 
and distributor. The power to make something lawful or unlawful 
vests in the legislature and cannot be delegated by it to private persons. 

We have been regulated, irregulated, and overregulated in recent 
vears until sometimes it is difficult to distinguish between our social 
and political systems and those of so-called totalitarian states. A 
controlled economy is repugnant to the American philosophy of gov- 
ernment as expressed by our Federal Constitution. The consumer's 
stand for the preservation of the fundamental principles of constitu- 
tional government and the American way of life may at present be 
only a voice crying in the wilderness, but that voice must ultimately 
be heard throughout the Nation. 

Mr. Chairman, I have a little supplement that I would like to 
append to my statement. It will take very little time. 

You, sir, have added six very pertinent questions and I believe you 
vot to the meat of the coconut in these six questions. 

[ want to briefly answer vour questions. The first one you asked 
was: 

Does price fixing at the resale level in States having fair-trade laws promote or 
destroy competition? 

My answer is that it is obvious. Every retailer within a State 
having this price-fixing law is compelled to sell at the same price. 
Therefore, competition is destroyed. 

The second question: 

Will the interest and the very existence of small retailers in fair-trade Stat 
be secured and protected from the unfair competition of the large chain stores 
by the passage of this legislation? 

The records submitted to Congress by the two reports that |! 
mentioned in my statement are without benefit of this law, the small 
merchants in Missouri, Vermont, Texas, and the District of Columbia 
are as prosperous or more prosperous than the mere ‘hants in the 45 
fair-trade price-fixing States. 

If the Senate passes H. R. 5767, the MeGuire bill, what is the position of t! 
consumer? Is he denied the opportunity of purchasing a “bargain” on at 
brand-name or trade-mark product which otherwise he might enjoy? 
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They are able to conduct their business better than some of their 
competitors and can pass on benefits to the public by offering their 
merchandise at a lower price. However, they are compelled to sell 
to the public at an artificial price and higher price than that which 
would normally be fixed. 

The fourth question: 


Would this bill reverse the action of Congress in creating OPS? 

This particular phase will depend upon the interpretation of the 
department having to do with enforcing OPS. However, I believe 
the lobby now trying to force this law through Congress would exert 
a tremendous amount of pressure to set aside the OPS ceilings. 

Your fifth question: 


+} 


+ 
9 


CT 


| 
is 
ri 


there an advantage or disadvantage in loss-leaders and how would they 
the sale of trade-mark brand goods? 

The proponents have not and cannot submit proof that this law is 
or the purpose of curbing below-cost ceiling. 

The records of the past 15 years prove that price fixers operating 
under this law have insisted on a minimum mark-up of 50 percent on 
cost and no mention is made anywhere about selling below cost. 

In other words, this law is not for the purpose of preventing below- 
cost selling but is a law to guarantee a retailer 50 percent mark-up on 
cost-plus-a-20-percent mark-up on cost to the wholesaler. 

As a matter of record it should be noted that most States now have 
on their statute books the so-called unfair-sales laws, which prevent 
below-cost selling. 

How much money will this legislation cost the unorganized consumer and how 


much additional money will it put into the treasury of manufacturers, whole- 


salers, and retailers? 


| have submitted actual proof showing that the consumers in fair- 
trade States pay about 21 percent more for almost everything they 
buy in the average drug store. 

Taking the total volume of the retail drug stores in the United 
States—today it is a little better than $4,000,000,000. If we take 20 
percent of that it runs pretty close to $1,000,000,000. ‘That is in the 

tail drug business alone but if we multiply that by, say, ha pea are, 
ap ees dealers, jewelry, ready-to-wear, and so many other lines 
that IT cannot put my hands on, I am sure it would run over 
$2,000,000,000. 

There is one more thing ] would like to mention, Senator. Yester- 
dav, there was discussion brought up about the fact that these vertical 
price-fixing laws are with us. ‘These laws, when you sanction price 
ixing, they become horizontal price fixing. Insulin is one of the 
products I pointed out to you. ‘There are other manufacturers making 
insulin but their prices are the same. 

We will take the so-called wonder drugs, the aureomyveih and so 
forth that people must have almost as much as they do insulin. The 
manufacturers of similar wonder drugs fix their prices so that they are 
alike. There is no differential between them. 

Now I will go to products not under fair trade tod: aXy but that can 
be put under fair trade. They tell vou that you cannot have hori- 
zontal price fixing under this law. The y do not need horizontal price 
fixing. Take sugar in this country. It is the same price, cigarettes 
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are the same price, gasoline is the same price, soaps are the sam, 
price, shortening and milk are the same. 

How they arrive at these horizontal prices, I do not know. 

I think if the Congress were to give the Department of Justice. th, 
Antitrust Division, sufficient money, I believe the Department 0! 
Justice could break up these horizontal prices. I am sure that woul 
be a good investment instead of trying to pass this law that would ta 
the consumer—these billions of ‘dollars that will not go into the 
Treasury of the United States—] would recommend we place sony 
of that money in the hands of the Department of Justice and help 
them to break up some of these horizontal prices that we now hav, 
in this country. 

There is one more thing I want to touch on: 

I think you asked one of the witnesses here yesterday if it was no} 
possible for a consumer to buy a competitive item or a similar item that 
was not under fair trade, if the consumer felt the price was out of his 
reach, 

I think milk of magnesia was brought up, Phillips Milk of Magnesia 

[ can take you not into hundreds of communities but thousands of 
communities mn the United States where you are not able to buy but 
one kind of a certain product. That may be milk of magnesia, it mai) 
be aspirin, it may be razor blades. it may be shaving creams, and tooth 
paste. There are just two or three drug stores in a community of 
9,006 or 6,000 and they will only sell that. The consumer is just at 
the mercy of these price fixers because he has no choice, He just can- 
not buy anything else. That is not possible. 

The public acceptance of advertising is so tremendous. W, 
educate them to one certain product and the wholesaler and retailer 
do not stock other merchandise that has small or very small demand 

The Cuatrman. I do not know how the courts would interpret it 
but the second section of this bill has this language: “Nothing con- 
tained in this act or in any of the antitrust acts shall render unlawful 
any contracts or agreements prescribing minimum, or stipulated 
prices,” and so on, “which is in free and open competition with com- 
modities of the same general class produced or distributed by others.” 

That would seem to indicate that this law does not apply where a 
‘ustomer cannot purchase other commodities. 

Mr. Rosenruan. May I interrupt, sir. I was in the Gallery when 
an amendment was produced to that effect and that was beaten down 
A Congressman from New York introduced a resolution saving that 
no manufacturer could put a product under contract unless he veri- 
fied that there was a similar product available to the consumer that 
was not under a price-maintenance contract. but that was beaten 
on the floor. 

The Cuatrman. That may be. I have been trying to find out 

Mr. Rosenrnar. I think that would be a splendid amendment 
I think a law of this kind should have that protection. 

In other words, before a manufacturer is permitted to put a contract 
in a State on his product he should be able to ascertam that the con- 
sumer will have the opportunity—if the consumer feels the price he 
desires has been priced too high, to shop for another similar product, 
but the condition today in the 45 fair-trade States proves that that is 
not so. 
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As I mentioned before, I can take you into thousands of communi- 
ties where you can’t buy but certain products because the merchants 
are guaranteed such tremendous profits to begin with, under these fair- 
trade contracts that it just does not justify their handling anything 
else. 

The CuatrMan. Yes; but the law itself carries such an amendment. 

Mr. Rosentuan. Is that compulsory under this law, that the manu- 
facturer ascertain there is such a product before he can make such a 
contract? 

The CHAarRMAN. It says 
nothing contained in this act or any of the antitrust acts shall render unlawful 
any contracts or agreements prescribing minimum, or stipulated prices, or re- 
quiring a vendee to enter into contracts or agreements prescribing minimum or 
stipulated prices, for the resale of a commodity which bears 


and then one of the conditions 


and which is in free and open competition with commodities of the same general 
ass produced or distributed by others. 


erg Rosenroan. That is right, but it does not stipulate that the 
contract maker, the manufacturer be compelled to ascertain that 
there is such a product, sir. 

The CHarrMan. It simply says that he does not have the protection 
of the antitrust laws. 

Mr. Rosenruar. If there is not. Then the burden of the proof, 
sir, is On the consumer—to go into court, and what consumers will 
go ito court and ask them to set aside a contract by a manufacturer? 
That is my interpretation. 

The CHarrmMan. That would not follow. It follows that the 
vendee, the merchant, does not have the protection of the antitrust 
act unless there is such a product. That is the way I would under- 
stand it. That is what the proponents of the measure claimed in the 
hearings, that that is the way it would operate. 

Mir. Rosentuar. I certainly want to thank you for permitting me 
to be here. 

The CHarrMAn. We are glad to have you, sir. 

Mr. Jenkins Garrett. 


STATEMENT OF JENKINS GARRETT, THE TEXAS MERCHANTS 
ASSOCIATION, ASSOCIATED WITH LEONARDS DEPARTMENT 
STORE, FORT WORTH, TEX, 


Mr. Garrerr. Mr. Chairman, before I begin my regular statement 
[ was listening to this discussion you were just having with Mr. 
Rosenthal on free and open competition. I think that is one of the 
serious failures of the act in that it does not define what is free and 
open competition. 

If you will remember, the Department of Justice pointed out that 
weakness of the act. 

Now what is free and open competition under varying circum- 
stances? That is something that is left completely open. 

For example, the chairman’s idea may be that if it is insulin, for 
example and there are only three items and it is all price controlled at 
the same price, that that is not free and open competition. 








516 RESALE PRICE FIXING 


I think I can safely say by looking at the experience of the past 
that if some retailer should be so bold as to take this matter into court 
and to undergo the adverse judgment of most of the drug manufac- 
turers, that he would be faced with amicus curiae briefs from the 
Drug Association and other proponents of this bill that that is free and 
open competition in that he can select between different items. 

I think it would be a very fine thing if this committee, the majority, 
should happen to approve the bill, that time be spent to define that 
very term. 

I personally think that from a practical standpoint, as the way you 
find things in the market, this business of free and open competition 
is just fine words and does not exist in practice. 

Ninety-five percent, they tell me—and I have no figures which can 
verify it—of the drug items are controlled by price control, or price 
maintenance, as they call it. 

Now if that circumstance be true, I think you can see from the testi- 
mony which I will give later that with the combination which exists 
between major manufacturers and the association—not the individual 
retailers but the association—that this area of choice is something that 
actually does not exist on the part of the consumer. 

The Cuarrman. The proponents of the legislation have contended 
this, that you cannot have brand-name protection unless there is 
competition and that all of the States, all of the 45 States have such a 
provision in their statute. 

Now I of course know nothing about that, but they claim that this 
law cannot be effective unless there is competition and that the 
statutes provide for that competition, and that even this statute, 
section 2 of this statute, provides for that competition. 

Mr. Garrerr. Mr. Chairman, they are correct. All of the fair 
trade acts of other States that I have seen have similar language 
However, the difficulty of it is that what the term ‘‘open and free 
competition” means has never been defined. I think there is no ques- 
tion when you say the practice, that your idea of free and open com- 
petition is far different from the idea of the proponents of this 
legislation. 

IT think it would be highly important if consideration could be given 
to define ‘‘free and open competition,” that is to pin down the point 
that it does not mean that if all of the items are price controlled or if 
the people who put so-called items on the market, claim that there is 
difference for one reason or another which really gives the consume! 
no choice as between items that have peculiar claims, then I think it 
would pin down, maybe, this business of what is free and open com- 
petition. The way it is now, it is completely open. 

I do think that while you have expressed no definite opinion as to 
what is free and open competition, but from your question to Mr 
Anderson, I have the very definite opinion that your idea of free and 
open competition is far different from that of the proponents of this 
legislation. 

The Cuatrman. I would not call it free and open competition if a 
customer in Fort Worth, Tex., could not buy an article in Fort Worth, 
Tex., but could buy that article in New York. I would not call that 
free and open competition. 

Mr. Garrett. I would not, sir; and that is why I think this com- 
mittee ought to define that word. 
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For example, just as Mr. Rosenthal said, you can go into many 
small communities or many areas within a large city and you cannot 
find any milk of magnesia, if vou please, except Phillips. 

Your smaller merchants, to keep down their inventory usually 
handle just the best known brands. It is for the simple reason that 
not only does it keep down their inventory, but under the method of 
merchandising on the part of manufacturers that this thing has per- 
mitted to grow up, where each of them competes for the support of 
that merchant by promising him more mark-up, vou have a very small 
limited choice in most small drug stores. We take the position that that 
is not free and open competition. From the eves of the consumer it 
could not possibly be. From the standpoint of the independent 
retailer we think it eannot be because the way this thing is worked out 
he does not have much choice as to which items he carries. 

However, I am thinking primarily of definition of the term from the 
standpoint of the consumer. 

| think this committee should give serious consideration to defining 
that term because, Mr. Chairman, your idea of what it means is far 
different from that of these proponents. 

The CHArrRMAN. I would be glad if someone would suggest an 
amendment defining “competition”? that would apply here because 


the proponents of this legislation have stated in these hearings that 
fair trade cannot become effective unless there is free and open 
competition. 

Mr. Garrerr. We will be glad to attempt to prepare that. 

The CuHarirMan. If that is so, it is one thing. If it is not so, it is 
entirely something else. 

Mr. Garrerr. I will proceed with my statement, Mr. Chairman 


My name is Jenkins Garrett. My home town is in Fort Worth, 
Tex., where I am a full time employee of Leonards, a department 
store, located at 200 Houston Street. I have been associated with 
this concern in one capacity or another for many vears. I have also 
been re queste “d to speak for the following Texas-owned inde ‘pe ndent 
SLOres: 

Bruners, Inc., San Antonio, Tex. 
Childs Food Stores, Jacksonville, Tex. 
Furr Food Stores, Amarillo, Tex. 

Furr Food Stores, Lubbock, Tex. 
Handy Andy Stores, San Antonio, Tex. 
H. E. B. Stores, Corpus Christi, Tex. 
Henke and Pillot, Houston, Tex. 

M. Svstem Stores, San Angelo, Tex. 
MeCart Food Stores, Amarillo, Tex. 
Parker Food Stores, Wichita Falls, Te X 
Pietsch and Boysen, Yokum, Tex. 
Pipkin Brothers, Eastland, Tex. 

J. Weingarten, Ine., Houston, Tex. 
Wvatt Food Stores, Dallas, Tex. 

With respect to the nature of the business in which the above are 
engaged, Leonards is a downtown department store, Bruners is a 
neighborhood-type store, specializing in soft goods. The other 
operators named are primarily grocery with varying amounts of 
drugs, housewares, and soft goods. All of these people except Leon- 
ards have more than one store. This group, which informally calls 
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itself the Texas Merchants Association, has been active since the 
early ’30s in fighting all forms of legislation that would tend to 
eliminate free competition in the retail field. During that time con- 
tinuous efforts have been made principally by the Druggists Associa- 
tion, to legalize the fixing of prices by manufacturers in our State. 

The above listed merchants have tried to do the best they could 
to explain such philosophy of doing business to the people. In spite 
of no real organization, we feel that such efforts have been one of the 
contributing. factors in protecting the retailer and consumer of the 
State from legislation that would exempt the fixing of retail selling 
prices by manufacturers from the antitrust laws of the State. 

As stated above, we are an informal group; we do not have a paid 
secretary or staff carrying on a propaganda program. All of the 
operators for whom [ speak live in and do business in Texas. They 
are all successful businessmen, assuming their responsibilities as 
citizens in their various communities, operating modern stores whose 
prime competition is the national chains. 

At the very outset, let me say that I am here because of the very 
definite economic interest that our store and these other operators 
for whom I speak, have in this bill. We sincerely believe that our 
position is 100 percent in the interest of the consumer and this point 
I desire to stress in this statement. However, I would not attempt 
to mislead this committee with respect to our genuine economic 
interest in this legislation. 

What is this bill? Let us briefly analyze what this bill is. By 
this bill its proponents are asking the Legislative Branch of the 
National Government to declare a national policy in the field of 
interstate commerce. If it were not so we would not now be engaged 
in hearings before the Interstate and Foreign Commerce Committee 
of the Federal Senate. This policy, if adopted, would mean that the 
Legislative Branch of our Federal Government approves the power 
of an individual of one State to enter into a contract with one tndi- 
viduel of a second State, and then to declare that contract binding 
upon all others in the State without consultation, without consent, 
and without the right to appeal to or seek a hearing before any 
impartial or regulatory body. 

It’s time to reexamine. The proponents say this McGuire amend- 
ment is nothing important, is only to reaffirm an existing policy, is 
merely permissive—and is in reality a States matter. 

Let us not be misled by this cleverly worded “nothing to it” ap- 
proach. When the proponents put the Miller-Tydings Act through as 
a rider to the District appropriation bill they apparently explained 
then that it was “merely permissive.” The druggists may have knowu 
the nonsigner sleeper was in the background, but 6 members of our 
Supreme Court did not think it was made clear to Congress. Even in 
these hearings the proponents are still telling vou the price-fixing laws 
are permissive laws and should be called voluntary trade laws. 

It reminds me of the words of the little colored boy talking to a little 
catfish he had just caught in the creek—‘‘ Hold still little fish, IT ain't 
going to do anything to you—but just gut you.” 

Whether this is a new policy or a restatement of a policy seems to 
me to be getting lost in words, Assuming it is a matter of clarifving 
a formerly declared policy, this moment at least affords this great 
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body an opportunity to reexamine this strange doctrine, to see if it 
should be granted immunity from the national antitrust laws. 

These fair-trade laws have been in operation since 1931 in some of 
the States. We now have the benefit of Canada’s experieace. We 
cau look at the shape the druggists are in ta England under a complete 
fair-trade existence. Look then at Texas, Missouri, Vermont—where 
the merchaats have operated outside of the price-fixing laws aad see 
if wholesale bankruptcy aad business failures have resulted. 

It would seem material that inquiry be made with respect to the 
manner in which this unusual grant of immunity has been used by 
the druggists. Have thev taken advantage of the power by coercing 
manufacturers into unwilling positions or to secure ever increasing 
margins of guaranteed profit to the druggists? We would suggest a 
look also be taken at the men’s and women’s stores, the grocer and 
candlestick maker, where price fixing has not prevailed, to see if their 
industries have met with the doom predicted for the druggists, if 
retailers are permitted to compete pricewise. 

This thing is bigger than the drug industry and the few manufac- 
turers outside the drug field sponsoring this bill. Remember, this 
legislation covers every field of retailing and all fields of manufacturing, 

We know this honorable body has many pressing problems before it 
in the closing days of this session, any one of which would, in truth, 
justify vour full attention. We respectfully hope that every member 
of this committee, realizing the far-reaching effects of this legislation, 
will have the testimony at this hearing completely studied and an- 
alvzed before casting a vote 

Who is behind this price-fixing philosophy? 


This committee has before it, and in the record, many names and 
associations as proponents, but I think a fair and completely detached 
view would show that this is predominantly a druggist bill. As 
pointed out by Mr. Dargavel, executive secretary of the National 
Association of Retail Druggists in his letter to Mr. John W. Anderson. 
president of the American Fair Trade Council, dated August 22, 1951 


I believe everyone will acknowledge that the NARD not only passed the 
Miller-Tvdings law, but gave the States the information and help that as 
ecessary for 45 of then tO pass: their State laws [ do not know of anvthing, « vel 
over the 30 vears, let’s go back that far, that the American Fair Trade Council o1 


predecessors can claim any eredit for. 


As time has come along, some manufacturers, and particularly drug 
manufacturers, and the national chains, have joined the band wagon 
\s pointed out in Modern Industry of September 15, 1951: 

Traditionally, support has come chiefly from retailers and has been dominat: 

the druggists under the National Association of Retail Druggists. 

And mas 1 add there another clear indication to show that this is a 
druggist’s show. All of the other proponents of this bill besides the 
druggists— that is, the Drug Association and their organization that 
they call the board of education——have all wanted the principle of the 
Keogh bill. There could be some fault in the drawing up of that 
By being thrown under the Interstate Commerce Commission Act it 
could be interpreted to place an obligation on the State to enforce it 


However, it places the action on the individual in the case of a violator 
and that is what thev want, is the individual action. 
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The Druggists Association has refused to even consider it. The 
reason they will not consider it is because their items are small and 
it is not a problem of theirs. They have gone on their merry way, 
chosen their own committee and pushed this thing in their own way. 

[ do not think that the druggists in their whole strategy would admit 
that there is anyone else who master-minded this McGuire bill except 
the druggists themselves to suit their own individual needs without any 
consideration of the request of the manufacturing group and of all the 
other groups that have testified here. 

The American Fair Trade Council nevertheless has been a potent 
factor in the field. Hundreds of thousands of dollars have been spent 
by them in almost reckless abandon as reflected in the recent effort of 
the fair traders to legalize price fixing in the State of Missouri. Mr. 
Anderson, president of the American Fair Trade Council, sent the 
following letter dated March 2, 1951, to his members about the so- 
called Missouri problem: 

The contribution in each instance is fixed according to our best judgment as 
to the equities involved as between members with relation to our estimated total 
additional requirements of $230,000 (that total is less than the total of the antitrus 
fines already sought in Missouri). * * A single AFTC member has offered 
recently to support this fight in any amount up to $25,000. We are asking that 
member in this emergency for $10,000 only. 

If we have any of this ‘ Missouri emerg reney’ , monev left after the Missour 
bill is enacted, we will be happy to refund your pro rata share of any such excess, 
based upon tle total responses to this letter, if you ask it, otherwise any excess 
will be earmarked for the Texas problem and other. * * * 

And please remember that the Fair Trade Act of vour State is the only thir 
that protects vou against the kind of antitrust suits that have cost, in Missouri, 
single manufacturers of the Nation fines as high as $50,000—with much higher 
fines requested in suits now pending—assuming, of course, that your State is or 
of the many which have a tough antitrust law. 

The answer may lead you to look upon the contribution above suggested as 
entirely too moderate. 

P. S.—Please remember that the entire amount of your contribution is deduet 
ble for Federal income-tax purposes. 

[ was astounded to learn that if any of those hundreds of thousands 
of dollars was left over that they would be applied to the so-called 
Texas problem. I did not know until I read this letter that a Yanke 
ever thought Texas was worth that much. With that kind of money 
to spend on one piece of legislation in one State, an objective observer 
could surely not help but recognize the fair trade council as being 
potent factor. We sure felt them down in Texas in 1947, in fact, o1 
of the lobbyists they sent down I recognize at these hearings. 

| would like to point out also, Mr. Chairman, that you can obsers 
mn the so-called opponents’ side, a completely unorganized group 0 
wople. Among the merchants fighting this thing there is no pai 
representative; there is nobody to correlate our hearings so we can has 
one coordinated statement for you to understand. It is completely 
disorganized, 

I never met Mr. Webb uatil vesterday. J never met Mr. Rosenthal! 
until day before yesterday. I never met Mr. Schwegmann until 
yesterday and they had never met me. The thing is completely dis 
organized on the Opp sition side. M: ivbe some of our arguments - 
not ve ry we I] couc ‘he a, bee: nuse We he ave ho pr ople to write our remerks 
for us. We have no lobbyists to tell us what to do and not do. Ww 
have no attorneys to write our speeches for us to make sure that ou 
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arguments are Just exactly correct. It is all from the standpoint of 
laymen, and, you see, laymen on, the side of opposition. 

The Cuarrman. I think you are doing pretty well. 

Mr. Garrerr. Do not get me wrong. I am not saying these pro- 
ponents do not have the right to use any system or method they want 
to, to propose legislation they feel best. Just as in our business we 
should have the r ight to run our business as we see fit, but I think it is a 
circumstance that the committee ought to take into account when they 
see the avalanche on one side of letters and telegrams and the ones on 
the lesen 

The CuarrMan. You do not act to me like babes in the woods. 
You seem to know your way around all right. 

Mr. Garrerr. While the names and representatives of other retail 
vssociations than the druggist is used m these hearmgs, we have found 
that there is not unanimity in the backing of the price-fixing move- 
ment in other retail groups and most of them are not very well 
organized. In our own particular State we have seen little evidence 
of these other associations or their activities except in name at the 
hearings. As poimted out im the above-mentioned letter of Mr. Dar- 
ravel, to Mr. Anderson, last August: 

You seem to overlook the fact that many of the retail groups are not organized, 
that they know very little about fair trade, and that an atte mpt must be ms iad to 
try to get them to do everything they can to help in passing the amendment to 
the Miller-Tvdings Act 
Percentagewise very few of the manufacturers favor this price- 
xing power, I have no recent figures and we have no association to 
lect them for us The er rents have stated that only 5 percent 

tems sold are under price fixing arrangements. 

The president of the Grocery Manufacturers of America, as late as 
February 12, 1952, wrote the American Fair Trade Council: 

an expression of the board (of director hs asmuch as the fe 
ndustry has not availed itself of the fair-trade laws, except in 
, therefore, it prefers to take no active interes * matter. 


The hardware manufacturers do not appear to want it. The 
Hardware Age in its issue of September 8, 1949, pointed out: 


other branch of trade is as much concerned with fair trade as is the drug 


his trade like fair trade? To get the answer to this, from the manu- 

’ point of view, Hardware Age wrote to nearly 2,000 companies that dis- 

ibuted to hardware stores. A total of 131 of them reported products covered 
fair trade contracts. 

As stated above, the movement began as a retail druggists move- 
ment. It is recognized that some manufacturers have favored the 
law from the beginning and have varying reasons for their position. 
Many others, however, came in the hard way. Pages 142 through 
243, and particularly in the section from page 166 through page 212, 
of the Report of the Federal ‘Trade Commission on Retail Sales Price 
\iaintenance of December 13, 1945, contain the story of strong-arm 
and arrogant economic pressure on manufacturers. I have always 
been, by nature a champion of the under dog, but I do not think any 
free American can read these pages without being astounded that it 
could happen here. These pages show the tremendous pressures 
exerted not only on drug manufacturers to fix the price on their 
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merchandise, but also to fix a markup satisfactory to the NARD. 
Those who were hesitant to bow to either demand were dealt with 
the same. Business Week of May 8, 1937, summarized these activi- 
ties as follows: 


* %* * these first friends of the fair-trade movement are beginning to detect 


a new note in communications from dealer organizations that is giving then 
pause. The retailer isn’t asking for cooperation anv more; he’s demanding it 
Publications of the neighborhoed, city, State, sectional, and national retail 
organizations increasingly emphasize “instructions to manufacturers” on how to 
issue price contracts, get them ‘“‘officially’’ approved, what margins to specify, 
and how to price them. 

Other manufacturers who are last converts to the cause and those who haven't 
yet come into the fold speak feelingly of these bludgeoning tactsic. Two vear 
ago when Pepsodent canceled its fair-trade contracts in California the druggist; 
cracked down; sales of Pepsodent fell amost to zero in California and declined 
sharply elsewhere until the company came back into line again. Last month at 
a big New York druggist rally, Phillips and Barbasol were threatened with a 
dealer bovcott unless they hit the fair-trade sawdust trail. The drug retailer 
has let it be known he is calling the tunes, and the manufacturer must dance. 


Needless to say Phillips and Barbasol are now advocates of price 
maintenance. 

Probably the best summary of the pressure placed upon manufac- 
turers is given in an excerpt from a speech of Mr. Dargavel, secretary 
of NARD, while he was addressing an annual convention of the Iowa 
State Pharmaceutical Association: 


Now, it won't make any difference whatever program you adopt, unless you 
are together, unless vou work together, whether it is for 5 percent or 3345 percent, 
you are not going to get it. You have a fine set-up here in Iowa; vou have your 
district meetings; you have your district captains; but vou must establish a policy 
here in this convention if you wish, and direct that committee what to do, and 
when you set on what to do, go and do it, and don’t let anyone interfere with th 
program that you are trying to do [applause] because just as soon as vou let that 
interference come in you are going to get a division of opinion; you are going to 
have arguments pro and con, and where do you get? Nowhere, and the manu 
facturers of this country are trying to keep you in that state of mind, keep vou 
in that position where you will not make use of the effort and the powers that 
you have. What happened a few weeks ago? [Here Mr. Dargavel gives a 
illustration of a type of boycott against a manufacturer] * * * How long di 
you think it took that system to force that manufacturer into doing what these 
wholesalers desired him to do?) * * * JT am just using that as an illustratio 
to show you the potential powers that the druggists of this country have in their 
hands, if they will follow leadership and not let individualism and ideas enter into 
their way. * * 





Mr. Dargavel gives another example of boycotting procedure before 
the Nebraska Pharmaceutical Association, as follows: 


As another example of organized effort, let me ask you what happened to ov 
company that withdrew from operating under the Fair Trade Act in California? 
Did the druggists of California do nothing about it? They did not. Every bit 
of merchandise of that company that was on their shelves was removed and sent 
back to the jobbers. These druggists operated as individuals and exercised thei: 
individual right. The volume of this company was affected to the extent of 4 
percent. They lost that much business and soon were ‘‘ealling for help.” The, 
wanted to get back in the good graces of the druggists. 


The Cuarrman. We tried to get Mr. Dargavel to come and testifs 
in this hearing, but he ducked it. He would not have anything to 
do with it. 

Mr. Garrerr. He was invited to testify before the House com- 
mittee. Ihave a copy of the letter here from the House records. In 
the first place, he said he saw no need jor a meeting, and thought the 
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chairman should not have one on the subject, that it would only 
bring on confusion, and then ended up by refusing to testify. 

The CuarrmMan. He refused to testify here. We want to ask him 
some of the questions that you raised here about the pressure methods 
that he has brought. We wanted to ask him questions about other 
matters before the Congress that he has entered into in his lobbying 
tactics that had nothing whatever to do with drug stores or drug 
management. We wanted to find out just what his interests in the 
economy and economics of this country happened to be and how much 
money he spends, but he passed us up. 

Mr. Garrerr. One of the representatives of the drug association 
also bragged that Pepsodent not only joined up with fair trade, but 
contributed $25,000 to the movement as a peace offering. 

There are more than 100 pages of this tvpe of tactics outlined in the 
report of the Federal Trade Commission. The men from the Depart- 
ment of Justice and Federal Trade Commission spoke Monday eX 
pressing the view that the fair-trade laws act as a vehicle for so-called 
horizontal collusion to be hid under the cloak of vertical action. 

You know the old saving is,‘‘that if something acts like a duck, looks 
like a duck, waddles like a duck, quacks like a duck, it is bound to bea 
duck.” Ido not care what the lawyers or propagandists call it-—the 
retail pressure on manufacturers which is inevitable under this price- 
fixing procedure, amounts to collusion not only against the consumer, 
but the merchants who want to attract customers to their stores by 
doing a good job of keeping down his operating expenses and passing 
these savings on to the consumer. 

Only last vear the American Fair Trade Council passed what the 
called an anticoercion resolution condemning boycotting and othe: 
means used by retailers to force their demands upon manufacturers 
Some of them probably knew what had taken place in the drug indus- 
trv. Mr. Dargavel condemned the action of these manufacturers but 
so far as | know the resolution has not been withdrawn. 

The evidence is clear that most manufacturers do not want this 
power, It dak in the drug field that it is used extensively; however, 
| must point out that it ts spreading ater r industries such as watches 
and the liquor industry and to a lesser degree, to some hard-line fields 

And let me right here discuss this business of the poor manufae- 
turer’s interest in this bill, because some folks who do not want to 
maintain their mark-up are destroying their brand name. There 
was never a more fallacious argument that has ever been presented 
People in the retail field just cannot understand these folks with a 
straight face giving that as a reason that the manufacturers are behind 
he bill. 

It took a lot of urging to convince Pepsodent that their brand name 
needed to be protected. It took a lot of pressure to conviliee Barbaso! 
and all those ove ‘r people who are listed here 

7 saw all of these grocery items up here vesterday that Mr 
Westheimer brought. It might have been Schwegmann, one of the 
two. There were Kellogg’s and Del Monte. In the grocers field, 
vou can name Libby’s, Folger’s coffee; all of these brand names. 
lhe que ality speaks for those brands. What the merchant sells those 
for makes no difference 

They have not shown us a single incident where a brand name was 
destroved because of price competition. 


0420——32 od 
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Now, bere is what they tell you. Here is the example they give 
you, and it has nothing to do with destroying a brand name. 

There are certain manufacturers that, as a procedure of business, 
as I will cover here, just like the young fellow who was here from 
California, he makes a clothes basket of some sort. Nobody else in 
the industry makes clothes baskets that are fair-traded. 

Now all businesses have to sit down and figure out a way “how can 
[ sell my product?” 

Now, the way this man wanted to sell his product was to go into 
Arizona, to go into California, and go to the hardware dealer and say, 
“Look, if you will push my item, I will put a fair-trade price on here 
SO nobody can undersell you and guarantee you a 42-percent mark-up 
on cost,” which he did from the figures he gave you, which is around 
42 percent on retail, which is almost 80- -percent mark-up on cost—that 
is What this man was guaranteeing his retailers—‘I will do this, if 
you will put this item in here and have the price displayed, we will 
build it up with advertising and nobody else can undersell you and if 
you will just push my item then we will all make money out of it.”’ 

Now that is a method of advertising and he sold the product to 
those people on that basis. 

Naturally when competitors started cutting the price and_ not 
Wanting 80-percent markup on cost, but wanting a more reasonable 
markup on cost, when they cut the price naturally these people who 
bought the item on the basis that they are going to maintain a price 
started bac ‘kfiring. It was not because his name was destroyed, but 
because this price promise of his was not being carried out. Folgers, 
Libby's, Del Monte—you can go down the list all day long and name 
the great names of merchandise in this country outside of drugs anid 
none of them have been destroyed because the grocers do not maintain 
price on them. There is probably no item that is merchandised more 
than Folgers coffee in our part of the country and Del Monte and 
Libby's products. Yet that name stands supreme and they have not 
shown you one example of a name that has been destroyed. 

They can show you examples of a merchant, a retailer running back 
to a manufacturer who promises him a price and does not carry it out, 
but it has no relationship to that brand name. 

These druggists, Mr. Chairman, are spoiled. They have this trade 
association-manufacturer arrangement whereby manufacturers guar- 
antee them a price. When someone wants to sell a tin of aspirin for 
1 cent less they all run back to the manufacturer and say, ‘Protect us, 
protect us. If you do not protect us, we are going to destroy you by 
taking you off of our counters.”’ 

What happens in the grocery field, the ready-to-wear field, in any 
other kind of retail field you can mention, when someone comes along 
reducing the prices a little bit? Those merchants just buckle down 
and find a way to beat these people at their own game. 

You do not see wholesale failures in grocery and other fields. 

The CuarrMan. You see a good many retail failures, though? 

\Mir. Garrerr. You see retail failures in all fields; yes, sir. 

The CuarrmMan. Among the druggists, especially. They have a 
pretty tough time, with their chain-store competition. 

Mr. Garrerr. Well, sir, if drug stores are failing in any State other 
than Texas, Missouri, and Vermont, because of price cutting, it is in 
spite of fair trade, and fair trade is not a protection of the item. 
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1 want to show you later in a discussion that it has nothing to do 
with loss-leader selling. 

Bear this in mind, which will be pointed out later, but will eliminate 
reading part of my statement bere. ‘The very people you just men- 
tioned, these chain stores cutting prices, are one of the stanch and main 
supporters of this legislation. 

Those manufacturers who are strongest in favor of it, such as Miles, 
McKesson Robbins, and other national brand drug manufacturers, 
have found it highly profitable to play ball with the retailers. They 
fix a retail selling price on their merchandise at a mark-up satisfactory 
to the druggists association and carry on an intensive national adver- 
tising campaign, all in return for the association pushing the cooper- 
ating manufacturers mechandise. 

This cooperative arrangement first began with what the druggist 
ealled the Armand plan in 1936. <A definite agreement was made 
with this company whereby it was to embrace the fixed-price doctrine 
and the association was to push his products. As Mr. Dargavel ex- 
plained, the plan was to ‘demonstrate the power’’ of the druggist. 
This plan proved successful and set the pattern of the present all-out 
policy of the association to push the products of those manufacturers 
who will fix the retail prices of their products in accordance with the 
mark-up range approved by the association. 

A large number of small druggists support the doctrine of manu- 

facturers setting prices, because under the system it guarantees them 
a 50 percent or better mark-up on everything they sell in their stores 
and it seems to give them a source of security against the bigger 
chains without realizing that it is just the kind of a situation the na- 
tional chains want. It is almost unbelievable to these small druggists 
when you tell them that this legislation is likewise sponsored and gup- 
ported by the national chain stores. They have been led to believe 
that all this effort is just to keep the small man in business. 

The national chains have now joined the movement, have come 
down the aisle, confessed their sins, and asked for forgiveness. This 
great conversion came from the realization that by tying the arms of 
all independent retailers with fixed prices, the chain could then cut 
the prices of its own standard brands or brands not controlled and 
truly advertise that it is the only price merchant in the community. 

There has never been a greater boom to monopoly, a greater blow 
to private initiative in ret tiling, or a greater enemy of the small pro- 
cressive merchant than this unrestrained power f the manufacturer 
to set retail selling prices. Some small retailers seem to have a de- 
featist attitude toward their ability to cope with these national chains. 
An enterprising independent merchant can whip the socks off a na- 
tional chain operator any day of the week if the small merchant is 
left free to set his own retail selling prices and has full and complete 
power to use his own ingenuity and imagination to the fullest extent. 

In answering your comme . gust now with respect to the fact that 
there are some failures, Mr. Chairman, there are some lawyers who 
do not make the grade. In any field you go into there will be a few 
who will not make the grade. The fact that there could be some fail- 
aren is no reason why we should put in this kind of legislation which 

helps build up national chain, unless it can be definitely tied in that 
those failures—and there ought to be a lot of failures—-are tied in 
with the things that this bill is going to prevent. 
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The testimony of the proponents Monday quoted you figures to 
show that the little man can be efficient and that his cost of doing 
business is as low or lower than national chains or department stores. 
I can show you examples all over the State of Texas of the undeniable 
truth of this statement. But when you take away the right to fight 
back on price, you make the fight the harder. 

In summary, we see that this movement is dominated by the 
druggist, that few manufacturers support the movement outside the 
drug field, and that its leading advocates are the National Association 
of Retail Druggists, the American Fair Trade Council, and the Na- 
tional Association of Chain Drug Stores. We have tried to indicate 
the economic interest of each. 

We seriously object to this form of legislation because we do not 
feel that the severity of the action justifies the exemption of manu- 
facturers from the Antitrust Act. The reason advanced for the bill 
are the same given 30 vears ago. Many things have changed since 
then. Even though their former whipping boy, the national chain, is 
now their ally, their arguments, even though not applicable, are still 
unaltered. 


it DOES NOT PREVENT LOSS-LEADER SELLING 


The prime argument the proponents advance is that this bill will 
eliminate loss-leader selling. Anyone who makes this statement is 
simply not familiar with the facts of present day merchandising, or is 
deliberately misleading you. 

In the first place, vou will notice that the proponents of the bill 
never define the term “‘loss-leader.”” The best I can get from then 
literature is that anvone who daves to sellan item below the sug- 
gested retail price of the manufacturer is a “loss-leader.”’ seller A 
large number of the drug advertisers are calling retailers’ attention 
to the fact that now they are guar antecing retailers a profit of 40 to 
50 percent on retail, which amounts to 66%, to 100 percent mark-up on 
cost. Surely no one could accuse a merchant of being a loss-leader 
specialist if he did not want to charge his customers these fixed 
prices if his operating cost did not justify. In every field vou have 
difierent methods of retailing, each with their individual appeal and 
each with varying cost of ial business. 

A loss-leader seller, as I have always understood the term, means 
one who sells an item at or below cost. Actually, in most any pro- 
gressive store, you will find merchants selling certain items at or below 
cost for many legitimate reasons none of which are permitted by the 
price-fixing law. Such might be prompted by a sale to a chureh or 
charity, because the item is seasonable and the merchant does not 
think it good business to carry it through the off season, by the fact 
his inventory is too heavy and he thinks it best (or his banker may 
have suggested it) to cash in part of his inventory to make his opera- 
tion more balanced and economic. 

His price might be set to meet competition of a similar item or the 

same item or simply for the purpose of attracting customer attention 
You find this circumstance in every retail field whether it be house- 
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wares, men’s clothing, groceries, or drugs. Just a casual watching of 
the ads in the newspapers will reflect these and other situations. But 
so few manufactures fix prices, | cannot conceive of this law changing 
this very sound mere handising practice of, at times, selling on close 
margins when circumstances warrant and it is not done for the purpose 
of creating a monopoly. 

in so much of the testimony of the proponents of this legislation, 
and again in this literature, vou read the drama of an unsuspecting 
housewife going into a store to buy a loss-leader and then have thrust 
upon her a substitute. After being brought into the store by fraud, 
she is then supposed to buy the rest of her requirements at a mark-up 
far greater than anybody else in town. In their literature they refer 
to this as the 95-—5 percent formula of merchandising, which is ex- 
plained to mean that 95 percent of the items of this theoretical opera- 
tion are over priced, and 5 percent of the items are selling at or below 
cost as “sucker bait.” IT cannot understand anybody active in 
today’s merchandising field asserting with a straight face that such a 
merchant, if found to exist in any community, would be a threat to 
the other merchants. 

The last time they attempted to pass this legislation in our State, 
the proponents of the bill were implored to give us some examples of 
the 95—5 percent operation. As one of the members of the legislature 
put it, “produce the body.’’ Needless to say, none were produced. 
In the first place, the story assumes an impossible situation. If this 
housewife, the central character of the incident, does not know prices, 
she would not recognize the low price as such and would not know to 
come ito the store. 

Never underestimate the housewife who has the problem of buving 
her groceries, drugs, and other family requirements every day. And, 
as Mr. Mermey of the Druggist Board of Education pointed out 
Monday in his testimony, his wife and the other American housewives, 
know prices. She can look at a merchant’s ad and tell vou in a hurry 
which items are a bargain and which are not. If that were not true, 
there would be no purpose in running price advertising, because the 
poor housewife would not recognize it. 

After she has read the merchant's ad and gone into the store, surely 
the passing through the portals of the store will not cause her to lose 
her knowledge of the prices of the items she buys every day, and if that 
merchant’s prices are out of line on the other items in the store, she 
will buy the special and walk out. Ll remember back in the 1930's 
there were some merchants who tried such a merchandising policy in 
our town, but none of these individuals lasted very long. 

In a community a store’s success is dependent upon repeat cus 
tomers. No one in our part of the country can pay their rent on one 
sale customers. You have to win the confidence of the people in the 
community so they will continue to come into your place of business. 
The so-called loss-leader seller that would sell 5 percent of his items 
below cost and 95 percent of his itemsata higher than average mark-up 
cannot and will not continue in business. The findings of the Federal 
Trade Commission disclosed this alleged circumstance to be of no 
consequence, 
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But let us assume for the purpose of our argument that a 95-5 
percent merchant does exist and can continue to exist in a community 
to the extent that he is a threat to the independent merchant. This 
bill is not the remedy to that situation. I know an individual who not 
long ago was experiencing backaches, and a doctor recommended 
major surgery. Thinking that the diagnosis was made without proper 
consideration, this individual went through a clinic and a thorough 
examination it was found that major surgery would not remedy the 
ailment, but that a few simple exercises over a period of 30 days would 
do the job. 

Under the false banner of fighting loss-leaders, the proponents 
ask this legislative body to perform major surgery by announcing as a 
national policy that manufacturers may set their retail prices at any 
figure they desire on a limited number of branded items. 

The great majority of the items in most modern stores are not fair- 
traded. There is more than ample material in any store to use as 
loss-leaders. This argument completely fails. 

Mr. Chairman, in all sincerity, I do not think that a merchant can 
last over a vear in a community. 

The housewives know prices and the housewives get on to those 
me ‘rchants. 

Back in the 1930’s as a youngster I worked for a fellow who followed 
that kind of a practice. I will always remember it because the day he 
went broke was pay day and I did not get paid. 

The customers know these fellows who have higher prices except 
for their leaders. They will come in and buy their leaders and walk 
out. Itis not a sound way of doing business aud no businessman can 
look vou in the face and say that is a threat to the business, becaus 
consumers get into that. 

But let us assume that such a merchant is a threat. This business 
of the loss-leader does not prolibit our store or any of these men | 
represent from following the policy of the loss-leader every day in the 
week. In fact, fair trade would help us a little bit on that feature 
because there are so many items outside of the drug field that we could 
sell below cost if we wnated to bring the suckers in as it has been 
described, and then the higher profits of fair trade would even help us 
do it a little bit more. Therefore, you can see this business of eliminat 
ing the loss leader is no argument. 

The Department of Justice and the Federal Trade Comunission 
have pointed out that the Robimson-Patman Act can be used against 
any retailer who deliberately sells items below cost for the purposes ot 
establishing a monopoly. While I do not think it is sound, and think 
it bad Federal policy, a law could be passed which would actually 
prohibit individuals a selling items below cost. An amendment 
could be added to the bill before this body, to the effeet that im in 
event may a retailer be forced to sell an item at a mark-up in excess of 
the normal mark -up of that operation. 

In other words, if he normally has a 30-percent mores and the 
manufacturer tells him it has to be 50, he can say, “No; it 1s not my 
normal mark-up. I am going to follow my normal Sea 

This latter suggestion would permit price fixing, but would take into 
account admitted varying operating costs of different types ol 
merchants. 
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However, no suggestions which would answer this business of loss- 
leader selling is acceptable to the proponents of this bill. When all 
of the propaganda and high-sounding words are swept away, this 
circumstance spotlights the fact that the only thing they want is a 
license to fix prices of a cooperating manufacturer at a level acceptable 
to the retail association. Loss-leader legislation would not do this 

Another very important reason an amendment which would actuall 
cet at the so-called loss leader would never be acceptable to the pro- 
ponents is that one of the largest supporters of this legislation is the 
national drug chains. Not only do they make material financia! 
contribution, as the records of the House will show you-—I think one 
of the records show a quarterly contribution of $10,000 bul thes 
also sit at the council table of the druggist, even to the éxtent of being 
on the board if directors of the organization the druggists have set 
up, not only to push this legislation, but to foster and keep strong the 
price-fixing philosophy and to educate the small retailer to the prop- 
osition that such is necessary for his survived. 

If we independent merchants who oppose this bill are price con 
scious, it may be because we have gone to the school of experience of 
which the national chain is headmaster. They do not want, and 1 
druggists association is not in a position to accept, a limitation as we 
have suggested because it does not fit into the national chain method 
of doing business. Look at any of the ads of the national chains and 
then ponder the thought that these very people are all out for this 
legislation. We plead that the right of the independents to fight 
these giants at the market place be kept inviolate. 

We cannot pass lightly the tremendous growth of these national 
chains under the protection of the so-called Fair Trade Act \s 
pointer d out by the Gray Advertising Co. on January 15, 1952, thi 
advertised brands of the huge retailers are actually becoming a new 
rival to the so-called nationally advertised brands. The agency 
stated that large retailers spent over $2,000,000 for advertising spact 
alone in 1951 in just a single national weekly. It related that Rexall 
used 14 pages in a group of nationel magazines with an estimated 
national advertising bill of $4,000,000, pointing out that not many 
drug brands are backed by that sort of money. 

The report shows that Sears turned in a 1951 volume of close to 
$2,400,000,000. It stated that well over $2,200,000,000 of that volum: 
will be accounted for by the 44 Sears brands, which 44 brands will have 
been backed in 1951 by a newspaper budget of well over $30,000,000 
not counting catalog advertising. 

The proponents also cite these figures to show that there is compet 
tion between national brand and private labe Is. Oftentimes these 
private labels and national brands are made by the manufacturers 
Must the independent be forced to sit by the wayside and watch these 
mammoth retailers, who can have their own labels, erow even larger 
with the aid and blessing of the manufacturers, many of whom fix 2 
rigid price for the independent retailer. 

You can clearly see, Mr. Chairman, the reason we independent 
merchants want to have our hands free to fight this monopolist 
tendency. There is absolutely no question that a large part of tl 
success of these private brands is the fact that the small independe i 
retailers in most of the States are completely helpless to enter into the 
fight for the consumer interested in price 
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Mr. Chairman, we are not fighting this bill because we want to 
sell below cost. If that were our interest, | would not be in Washing- 
ton today, because if this price-fixing bill were passed, it would not 
keep us, if we so desired, from giving away more merchandise than 
we could afford. We just want plain American free competition for 
retailers. 

INCREASE PRICE TO CONSUMER 


This bill will increase the cost of merchandise to the consumer. 
Any fair test of drug prices in Texas and surrounding States will 
prove this point. We were able to get a hold on one of these looseleat 
drug price books sometime ago. It is about 4 inches thick. From 
the book the merchant learns what the manufacturer has set as his 
selling price. We took about 100 items at random from the book 
and checked their prices in our own drug department. We found 
that our prices averaged about 16 percent lower than manufacturers’ 
prices. The other operators for whom I speak had similar experi- 
ences. I] know of no truly unbiased comprehensive survey that has 
been taken, 

Actually, vou could come up with an answer either way depending 
upon your selection of retailers. In other words, if they go and get a 
little reatiler that has a protected business in hotels, and so forth, 
that would be one result. If they got a fair sampling, it would be 
something else. 

All I can tell you with authority is that if the high level of pric es now 
fixed by manufacturers in the drug field were adopted in Texas, it 
would mean a substantial increase in prices of the stores for whom | 
am speaking. 

Let us look at it from a reasonable, logical standpoint. If this bill 
decreased prices and caused the retailer to sell for less, it does not 
seem reasonable that the hundreds of thousands of dollars being spent 
now in trving to get this legislation through Congress would be ex- 
pended. The very purpose of it is to guarantee a high return to the 
retailer. The entire program of enforcement is to keep individuals 
from selling below those prices. How, in any kind of logic, can the 
fixing of minimum prices, high enough to take care of the most inefli- 
cient type of operator, be expected to lower prices? If this point is 
material to this committee's consideration, | would most respectfully 
invite vou to send an unbiased observer to our State and check every- 
day selling prices for yourself. 

Look at it from another approach. The essence of price fixing in 
practice is an arrangement between the so-called national brand manu- 
facturer and the association that in return for an acceptable mark-up 
the products of the manufacturer will be pushed. This turns the 
whole thing into a race by many manufacturers to win support of the 
retailer by giving him a bigger margin of profit over a similar manu- 
facturer. 

Thumbing through any issue of Drug Topics, which is the spokes- 
man of the druggists, will clearly demonstrate this fact. Such a con- 
dition cannot possibly promote a downward price trend. 

Mr. Chairman, this is Drug Topics. 

I would like to show vou what this philosophy of price fixing 
leads to. 

You can go right through and pick them out. 
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Here is something that is appealing to the retailer on the basis 
“Now, advertising means new profits for vou in 1952, up to 45.8 
percent.” That is retail, which is 79 percent on cost. 

They point out the big mark-up they can get if they push thei 
items. 

You can see this on Road Master. 

“Full 40-percent profit if vou don’t stock anvthing but us,” : 
the bill comes through he will have to pay 40-percent cost on 
which is 62 percent on cost, 

Look at this chloresium, that is a new one. They advertise ‘‘top 
profit,” and not the product. They say ‘Your profit is greater 
Chloresium offers the largest unit: profit) in the toothpaste field 
You make at least 23 cents on every tube vou sell.’ 

They are selling their brand name, Mr. Chairman. 

DuPont Sponge, 72-percent mark-up cost. 

You have seen these comb displays. Here the ‘'V promise them over 
10-percent mark-up on retail which is over 662 percent on cost. 

I will not burden vou with anv more of these, oe these last two 
These last two amplify it. For example, “Cash in.”’ “$7.92 profit 
on $11.80 investment, full 40-percent profit on ret. ail ol 66% on cost.’ 

I never met Mr. Schwegmann until I heard him testify here, but 
if he can get $7.92 out of every $11.80 investment, that man could 
not hold still enough to read that statement that he gave vesterday 

Here is another one. 

You have to look down here to see that they are selling Serutan 
What is the headline “You make almost 40 percent.”’ That is on 
retail; and 66% s percent on cost. 

Thev are trying through the cooperation of this association 
push those mark-ups higher and higher and higher. 

How under that kind of a svstem could vou ever expect to reduce 
prices for this all-suffering consumer? And, Mr. Chairman, we must 
never forget that the consumer we are talking about is not the man with 
the plush income, but the man who is primarily the workingman or the 
farmer. We stay open until 9 o'clock on Saturday night so the farm 
people can come in. You will see them there with their whole family 
and all of their children looking for an opportunity to buy more merchan- 
dise at less cost. Do not ever let anvone lead vou to believe that those 
people who have to actually fight for their existence in these inffation- 
ary times, do not — prices. You let a hot item be on he table and 
they will take it off in 30 minutes 

Not for the Fttle man. 

One of the other big arguments of the proponents is that this legis- 
lation is to save the little man. I think vou can look at this hearing 
and see on what side of the fence the little man is. All of us are 
constitutionally for the little man. It is a popular propaganda line, 
but it will not stand the test in this case. Before we can save a little 
man we have to find one that is sick. 

The doctor has to have a patient before he can cure him. The hard- 
est job the proponents and ali their staff have in this argument is to 
explain why this patient,the small independent druggist, in Texas and 
Missouri, is in such excellent health. He is growing and in more 
abundance where price fixing is not permitted than most other States 
in the Union. 
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With all their staff, this is one body they just cannot find. Again 
it is hard for me to reconcile the arguments that this legislation is for 
the little druggist and little-business man with the fact that it is 
favored and sponsored by the national drug chains. All statistics, 
even those of the proponents show that under this philosophy of 
price fixing, the huge national retailers are growing bigger by leaps and 
bounds. 

Failures of druggists are nonexistent in the free-competition States. 
All of this talk about this little man going out of business when he does 
not have the protection of price fixing is hokum and not a correct 
statement of the facts as they exist. 

I have been to other parts of the country, looked at operations for 
ideas and suggestions that might help our organization. In all 
sincerity, and I think that men in the trade will agree, that the 
independent merchants in the Southwest are among the most progres- 
sive and have among the finest retail facilities in the country. | 
firmly believe one reason is that we are not burdened with price 
fixing and we are free to fight the national chains with our ingenuity 
pricewise or on any other basis with a full right to win for ourselves a 
place in the sun against the huge organizations furnishing the money 
for and supporting this legislation. 

In summary, we are against this legislation because it does not do 
what the proponents claim. It does not eliminate loss leaders—it 
does not reduce prices—and it is not for the littke man. We are also 
against this legislation because of what it does do. It promotes the 
elimination of one of the main points of competition between free mer- 
chants in that it eliminates competition of price at the retail level. 
This point seems so obvious and has been discussed by others at length 
and I will not take of your valuable time to reiterate arguments of 
others. 

We are opposed to this legislation because of something else it does 
it deprives an enterprising retailer of the right to pass on to the 
customer savings effected by him by varying methods of doing busi- 
ness or by economies or better administration or eliminating services 
to customers. Regardless of the fact that a store can operate and 
make a reasonable return on its investment on a 40 pereent markup 
on cost, under this law he has to charge the 80 percent to 100 percent, 
or 66% percent, or whatever percentage is dictated to him by a manu- 
facturer without the benefit of contract or negotiations. There is no 
appeal. 

The answer of the proponents that he can refuse to handle gives him 
or his customers little relief. What incentive is there for a merchant 
to trim his operating cost unless he can pass this saving on to the cov- 
sumer, thereby with consumer acceptance of his merchandising policy, 
build his volume? For any merchant to say there is still competition 
at the retail level with price competition removed, is not facing reality 
Sure—location, courtesy of clerks, arrangement of merchandise 11 the 
store—all improve customer relations and will build business, but 1 
we are realistic we will know that such is not a competitive system. 

The ultimate objective of the price-fixing philosophy is deplorable in 
afreeeconomy. The ultimate objective of the retail associations, such 
as the Drug Association, is to force all manufacturers of drag products 
to set and enforce the retail selling price of their products at a mark- op 
acceptable to the association. This will result in a complete contro! 
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of the industry by the manufacturer-association combination. We 
would not put that kind of control in a governmental agency. How 
can we justify placing such uncontrolled power in the hands of these 
huge manufacturers and associations. 

In several fields this ultimate objective has been accomplished 
England, page 556 of the Report of the Federal Trade Commission on 
resale price maimtenance of December 13, 1945, we find the following 
summary of the lifeless, decadent drug industry of England through the 
testimony of G. A. Mallinson, Secretary of the National Pharmaceuti- 
eal Union: 


In our country all proprietary medicine vendors have to be licensed and we 
voke up to the fact that the number of those vendors was increasing at the rate 
f eight to nine thousand per year. 

It is a fact that owning to the success of the price-maintenance movem 

tiated by the PAATA 88 years ago, the prices of proprietary medicines su 

naintained and the 20 to 30 pereent profit which those articles vield ha 
a tremendous temptation to ether shopkeepers to invade the propreitar) 
business (irocers and other traders with large turn-overs in household 
aecustomed toa g prose profit of 1244 to 15 percent; hence any goods se 
a ‘d price which vield 25 percent gross are regarded as extreme], 
profitable merchandise lines to be cultivated 

Hence you will see that the success of our own war to prevent price cuttin 
within our own ranks a produced an army of competitors in our Own busines> 

My organization decided that it woulé be reasonabie to ask manufacturers of 

yprietary medicinal and surgical goods to restrict their channel of distribution 
to the chemists’ trade 

We ask the proprietors of these articles to sign an agreement for 7 vears, under- 
taking only to sell these goods through chemists In return we, on behalf of the 


hemists, undertake to give those goods a free market and the 
T 


iles assistance, plus a really friendly atmosphere in the shops 
On the other side, we ask all our members to refrain from giving window, ¢ 
or other displays of any kind to the goods of advertising material of any article 
within our specification which is not upon our list. The method of working the 
‘heme is simply that of requiring the manufacturer to sell his goods, whether 
lirect to the retail chemist or to the wholesaler, with a condition attached t1 
these goods are accepted on condition that they are for retail sale in a chemist’s 
1op in the one case and that the wholesaler will only resell them to retail chemists 
With respect to the photographic trade, the report of the Commis- 
sion on page 555 relates: 
In the photographic trade the control over the influx of retailers is more forma 
that a joint council of an equal number of both manufacturers and retailers 
ippointed whose function it is to pass on the fitness of applicants. 
In other words, the manufacturers will not sell to the men unless it 
vets the help of the retailers. 
As to the book industry, it states: 
In the book trade, those wishing to enter must sati oe 4 joint committee of 
ooksellers and publishers that they are in a position to create a demand for books 
rder to qualify for trading terms. 
There is no name for this circumstance but economic tyranny. 
\lay the day never come that any of these associations can so dominate 
rade in American that you or I or our sons will ever have to go before a 
tribunal for permission to sell in the open market, whether it be before 
i group of tradesmen, who deem themselves to have the wisdom to 
now what is cue for all, or whether it be governmental. Canada 
vas alarmed by what has happened in England and repudiated the 
whole vhlonvéliy of price fixing. 
This Senate has in its power to grant these proponents the instr 
mentality to accomplish their objective, which has been reached i 
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many trades in England. All is needed is immunity from our revered 
antitrust laws and the power to bind a man on a contract to which 
he does not consent and which he will not sign. The price-fixing 
arrangements between retailers and manufacturers is like an opiate. 
Those under its influence will tell vou they cannot live without it, 
that it will not hurt anything if you just let dio who want it par- 
take. But men like you in this great Senate must look at the patient’s 
needs in terms of his ultimate health. 

As you approach the crossroads and the occasion requires a deci- 
sion, we humbly request you to take into account the highway map 
furnished by England’s experience so that you might chart vou 
course in the light of where the road ends. 

I wish to express the appreciation of our group, of myself personalls 
and of our store for the privilege of presenting our views at this hearing 

Che CuarrmMan. We have been glad to have vou. You have been 
very helpful to us. 

Mr. Lyons of New Orleans. 

| understand it was necessary for Mr. Lyons to return to New 
Orleans. Mr. Lyons’ statement will appear in the transcript at this 
point, 

(The prepared statement of Irving L. Lyons, Jr., president and 
general manager of I. L. Lyons Co., Ltd., New Orleans, La., is as 
follows:) 


STATEMENT BY Mr. Irvine L. Lyons, Jr., PRESIDENT AND GENERAL MANAGER 
or I. L. Lyons Co., Lrp., New OrzeEaAns, La 


My name is Irving L. Lyons, Jr. I am president and general manager of 
I. L. Lyons Co., Ltd., a family-owned wholesale drug business, which has bee 
in existence over 87 vears. I am 32 vears old, have been in business since 1946 
was in the Armed Torces for 5 vears prior to that, 2 vears of which were spent t 
the South Pacifie in amphibious warfare duty. I own only 15 shares of stock i 


t 


the corporation I am emploved by, 10 of which shares were bought under a 
employee’s stock plan, and I do not expect to inherit more than approximate], 
3 percent of the ownership of the business. My gross income is as follows 


1947 


$4, 65 
1948 - ‘ ; 11, 222 
1949 13, 3509 
1950 (profits were off Lh, +4 
1951 (perhaps due to Korea) 17, 62 


In spite of having a family of 5 children, I was happy to pay over $2,600 i 
Federal income taxes alone in 1951, and I am happy to say that the lowest-paid 
emplovee in my firm earned at least one-seventh as much as I did in that vear 
I would never think of embarrassing the opposition to this bill by questioning ar 
of their personal affairs, but I am very glad to give this information because | 
have absolutely nothing to hide 

Iam not connected with any lobby, and I am interested in voluntary fair trade 
as an instrument essential to preserve intangible equity rights, which are of 
pan amount importance to certain manufacture rs, particularly in certain channe!: 
of distribution. I am very proud of the fact that my family and my business are 
products of the deep South, and I am happy to say that we do business tn tl 
State of Texas, which is one of the three States without a voluntary fair-trade law 
as well as four other States—Louisiana Mississippi, Alabama, and Florida—whic! 
do have voluntary fair-trade laws. At this time, however, I feel ashamed t: 
admit the necessity to make the following statement: that I have no ghost writer 
that I have no connection with ex-slot-machine operators: that I have no con- 
nection with convicted OPS swindlers and war profiteers. 

J would like to read at this time a telegram sent to Senator Edwin C. Johnson 

airman of the Senate Interstate and Foreign Commerce Committee, re: H. R 


= 


S767. (See attached telegram. I would like to augment the statements con 
tained in the telegram with the following facts and views: 
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1. Out of perhaps 2,000 manufacturing suppliers who supply us with approx- 
imately 50,000 various products and items, only about 50 manufacturers ever used 
the fair-trade laws of our State, and I have at the present time in my files less than 
50 fair-trade contracts. It is obviously quite possible to have price inducements, 
price cutting, passing on savings to the consumers and even loss leaders without 
violating the equities of those few manufacturers who think enough and who have 
spent enough on their brand names to fair trade their items and subsidize them, 
if vou like. 

1 am definitely against any fixed-margin or fixed-price laws, such as the Six Per- 
ent Unfair Sales Act which we have in Louisiana, although it is easy to seethat 
they are needed and wanted by the so-called supermarkets and the tobacco 
ndustry. 

I cannot possibly see how the basie rights of capitalism, or how the basic rights 
if democracy can be construed by the opponents of either the Miller-Tydings 
\ct or the Maguire bill to be a conspiracy against the consuming public of the 
United States. 

The $2 billion savings which it is claimed might be effected by eliminating 
voluntary fair trade is as nothing compared to the savings that could be effected 
by eliminating Government subsidies on raw materials and farm products, elimi- 

ating the fixed wage and restraining the minority pressure groups (who are per- 
haps the real basis of our present day inflation and perhaps our prosperity), also 
liminating fixed advertising rates, fixed freight rates, fixed passenger fares, 
fixed legal fees (even for settling the estates of poor widows), and fixed earnit 


rates &s allowed to utility companies by political boards and governments. No 
loubt “pulling the plug” out of our present economy might save the consuming 
public hundreds of billions of dollars a vear, but it might also cause a complete 


collapse of our economy which is now engaged in a bitter struggle not only on the 
field of battle but also between the Russian ruble and the United States dollar 
n the economie front. 

Regarding the ‘‘poor consuming public” of the United States, let me quote 
some amazing figures. In 1932, 5 percent of the United States population owned 
37 percent of the wealth. In 1952, 5 percent of the United States population owns 
ess than 17 percent of the wealth. In that 20-vear span industrial and farm 
production has increased to the point that we are in a definite period of over- 
supply in spite of the vast markets resulting from wealth distribution and hig} 
Government spending. Therefore all businesses today can make more money 
with safety by operating at one-half of the margins of profit they operated on in 
1932. This broad economic fact is the real cause of the lower margins under 
voluntary fair trade or on non-fair-trade items for which a few large merchants are 
trving to gain credit for publicity purposes. Of course, it is obvious that nor 
fair-traded items such as food products have increased at basic prices well over 
100 percent in the last 12 years, where fair trade drug items have increased only 
10 to 15 percent. 

I would like to give some additional figures with regard to the consuming public 
f the United States. The total income after taxes last vear was $256 billion; the 
expended personal income was $205.4 billion. The following is a breakdown 
showing some of the expenditures: RB 


2illion 
Food and aleohol beverages SOS. 4 
Housing Zi. 0 
\liseellaneous services 21.4 
Clothing and shoes 19.8 
Furniture and household goods 12. 4 
\utos and auto parts 6 
Hospitalization, about 3. 0 
Doctor bills, about 3. 0 
Prescriptions, about .0 


These are only part of the total expenditures of $205.4 billion, and it certainly 
makes clear that the retail druggists of the United States are neither racketeers 
nor are they hoarding away a very large percentage of expended personal income 

The opposition has definitely proven by applying figures from Texas and other 

n-fair-traded States that there is a definite profit incentive of syme sort behind 
cutting out the voluntary fair-trade laws, whereas the so-called fair-trade lobby 
seems to believe that there is a definite profit incentive in the voluntary fair-trade 
laws. 

In closing, I would like to state that there are no tricks at all in business today. 
Management must meet obligations to customers, suppliers, employees, creditors, 
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and governments, the general public, competiters, as well as stockholders. 
Miracles (cr tricks) can only be performed by short-circuiting one or more of these 
groups who constitute the Jury which has the manacers of business on perpetual! 
trial today in this era of creative capitalism. Despite meeting these obligations 
my firm is obviously in business to make a reasonable profit, and I believe that 
businessmen who sing the song of the cecnsuming public should really join some 
monastic order or some charitable organization where they would accrue no gai: 
and would be free fr»m the incentives of the profit svstem and creative capitalism. 
These members of the oppositicn who state they are making too much profit, ir 
my opinion, are net good enough citizens to find the right channels to dispose of 
that profit or are simply lying in their teeth. 

The gravest problem all of us face today is: What answer cr justification do we 
have in this country fer the death of over 10,000 and the wounding of over 100,000 
boys in Korea (at very low fixed waxes) while others of us are sitting home passiny 
laws, passing the buck, and wantin: more for doing less? 

JUNE 2, 1952. 
Re: House bill 5767. 
Senator Epwin C. JoHNson, 
Member Interstate and Foreign Commerce Committee, 
United States Senate, Washington, D. C.: 

I consider reinstatement of the Federal Enabling Act for voluntary fair trade 

essential to preserve the richts of property ownership and the rights of individual! 


opportunity which are basic and fundamental principles of democracy accerdin: 
to our American Censtitution. The libel law as applied to reputation, the copy- 
right law as applied to artistie cr literarv achievements, and the laws cf equity 


and preperty ownership are exactly the same as the basic principles of voluntary 
fair trade which extend these equity ri hts into the field cf manufacturing brand 
name products and the fields of distribution. I firmly believe in competition, 
and the clause concerning competitive products in the Miller-Tydings Act assures 
that competition and the law of supply and demand will control the prices of 
fair-traded brand-name products in an crderly manner. I am opposed to sub- 
sidies, rate fixing, wage fixing, margin fixing, or profit fixing by political boards 
or by Federal, State, or city laws. The voluntary fair-trade laws are strong in 
struments of eqwity preserving the manufacturers right to protect and contro! 
his equity in his product provided the product is in free and open competitic: 
with a similar product. In a sense it assures the manufacturer of the right to 
manufacture as he sees fit, cease manufacturing when he sees fit, sell to whom he 
sees fit, not sell to whom he dees not see fit, and control his product through the 
channels of distribution provided competition is permitted to establish an ultimate 
price to the consumer, thereby making the consumer and the laws of supply and 
demand the final judge of price. Of course &@ maximum as well as a minimun 
price must be incorporated in a “‘fair’’ voluntary fair-trade law. 
IrvinGc L. Lyons, Jr., 
President and General Manager, 


I Lb: Lyons & Co., Ltd., New Orleans, La 


The CHatrrMan. The next witness will be Mr. Eckerd. 


STATEMENT OF JACK M. ECKERD, ECKERD DRUG STORES, 
ERIE, PA. 


Mr. Eckrerp. Senator Johnson, I appreciate the opportunity to 
appear before the committee. 

My name is Jack Eckerd. I live at 456 Kahkwa Boulevard, 
Erie, Pa. 

(The prepared statement of Mr. Eckerd follows:) 

Mr. Eckerp. Senator, I think there are two or three people or 
croups of people in this law that can be helped or injured. 

[ believe the consumers have been very honest at any time they 
have had an opportunity to voice an opinion in this law. They know 
nothing about it. If you do not believe that, go out on the street and 
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ask 25 people what McGuire price fixing or fair trade bill is. You 
would not find many who know anything about it. 

When I came down here I thought possibly the United States Senate 
would like to know how the consumers in one small town—lI live 
in Erie, Pa.—did feel about this bill. 

In Erie, our drug stores have a small television program on Sunday 
evening, a 15-minute program. Normally we give a news report and 
a sports broadcast and then have about a 3-minute commercial. 

Last Sunday evening we skipped the commercial and I went on 
television personally and told the people in Erie that I was to appear 
before this committee in Washington, and asked them if they would 
come down to stores in Erie—no parking facilities—the next day, to 
let the United States Senate know how they did feel about the Me- 
Guire price fixing bills. 

I would like to submit the result. There were no less than 3,517 
people who came into our stores the next day and took the trouble to 
vote on this bill. 

You will notice IT gave them an equal chance. There was just as 
much room for those in favor of the bill to vote for it as there was on 
this side for those who were against it to vote against it. 

Of these 3,517 people, Senator Johnson, who came down to our 
store to express their feelings, 3,489 voiced an opinion against this 
bill. There was no coercion, sir. Most of the people there put down 
not only their names but their addresses. I would be very happy if 
you would care to have someone go back to Erie with me, or I would 
pay for any telephone calls you would care to have anyone make to 
verify that that is not a padded list. There were no premiums given 
out and no inducement whatsoever except I told these people that | 
was shocked, actually, at the way this bill had gone through the House 
with such an overwhelming majority. I did not think that the con- 
sumers knew anything about it and I thought the Senate should have 
their feelings on it before it came up for vote in the Senate. 

I believe the consumers group is entirely honest about this where 
they have been given a chance to show their feelings and I believe 
they are honest in that thev are definitely for lower prices. They 
are not worried about me as a businessman or about a manufacturer, 
whether he makes a profit, they want lower prices, and they are very 
honest as they have been there in coming out in saying so. 

I do not think the rest of us have really been honest, Senator 
Johnson, because the testimony I have heard and the reading I have 
done on the hearing in the House leads me to believe that largely the 
proponents of this bill, the manufacturers, they have stated that 
their interest is in protecting the retailer. 

| have heard a lot of retailers and associations say they are interested 
in protecting the manufacturer’s trade-mark. 

| believe to start off with vou see through that, sir, and that you 
are not going to be kidded into believing that human nature does not 
come into play. I am interested in a profit. The manufacturer is 
interested in a profit. He is not interested in, necessarily, the druggist 
of America. If he were, there would not be so many manufacturers 
of what used to be drug store merchandise, such as Gillette and 
Colgate and a good many others, who would now be putting thei 
merchandise into super market grocery stores 
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Now, the manufacturers I would like to talk about just a secoad, 
sir. As I say, it is my personal feeling that their interest in this bill 
is higher profits. I think a lot of the rest of them have, as has been 
brought out in previous testimony, been subjected to sufficient 
pressure that they have found it necessary to get on the fair-trade 
band wagon whether they wanted to or not. 

As previously brought out, I think the Pepsodent Co.’s experience 
in California is indicative of what happened all over the country, 

As far as the retailers go, sir, I think this is a very unfair bill because 
[ still feel that I am a druggist and if someone told me 3 years ago 
that I would be sitting down here with Doc Webb, who has—he calls 
it a drug store but it is actually a big department store, and your 
previous witness who operates a department store, if someone told me 
3 or 4 years ago | would be sitting at a meeting before you, in the 
same boat that they are, and expressing the same opinions, [ would 
say they were crazy, that it could not be, that [ was a druggist and 
that | was for the druggist. I still am, sir. 

However, this so-called fair trade law—and we have been in busi- 
hess since 1898 and operated for 30 or 40 years without it and for 
the last 15 years with it, at a high profit—-I believe in looking into 
the future, | can see the unfairness of it and I would like to show one 
example of why I feel the fair trade bill is unfair to me, operating a 
cash-and-carry business. 

There is a Schick electric razor. It is a beautiful razor. It is fair- 
traded at $24.50. That razor, sir, cost me $12.25, direct from the 
Chicago company. As a matter of fart, because | have been cutting 
the price they cut me off here about a week ago. They sent me a 
letter which I have here if you would care to have it, stating that 
they would no longer sell me. 

That razor has cost me $12.25 and I can well afford, as I have, to 
sell it for approximately $17 to $17.50, and make a very nice legitimate 
profit. 

Let us look at a credit jewelry store. That is an entirely different 
operation than mine. They sell on credit, 50 cents down and 50 
cents a week. Very possibly they are entitled to a oe percent mark- 
up, on this razor. But, as far as I am concerned or as far as the 
consumer is concerned, what in the world is the sense of a law that 
forces me in a cash and carry business to sell at the same bigh price 
that another entirely different type merchant has to sell at, sir? I 
believe the consumer should be allowed to make up his mind. Whether 
he wants to go to the hardship of saving $17.50 and then coming 
into my store and paying the cash price for this razor, or, if he so 
chooses, he should be allowed to go to that credit jeweler and pay 50 
cents a week and end up at the end of 48 or 49 weeks paying $24.50. 

I have no quarrels with the credit jeweler, sir. 1 have no quarrels 
with the department store that has charges, deliveries, deferred pay- 
ments, and all other forms of merchandising. I have no quarrel 
whatsoever, sir. 

I do believe that I should be permitted, as I say, to sell that item 
at $17.50 and save the consumer $7 or whatever it might amount to, 
if I can do it and make a profit. 

I am thoroughly against loss-leaders, sir. 

I would like to submit for the record, just to back up some of the 
other evidence that has been submitted, a group of ads I have run in 
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Wilmington, Del., since the first of this year showing the difference 
between price-fixed prices and the prices I have been able to offer 
the consumer. 

On no one of those items, sir, have I lost any money. I think on 
every one of the items I can safely say that I have made a profit. 

I would also like to state—and I put it in my testimony here, sir, 
that I stand ready to pay anvone $10,000 who can show that in 
Wilmington, Del., since I started offering these values to the consumer, 
| have raised one single price to compensate for these cut prices I have 
initiated. I stand ready to pay that and that will be in the record 
here, sir, and I will stand behind it 

| would simply like to sum up this whole thing, sir, by stating that 
in conclusion I am against this McGuire price-fixing bill because ] 
think it is contrary to our system of free enterprise, unfair to the 
consumer, and of no value m protecting the small merchant against 
the giant retailer. 

[ would like to point that out, sir. lam asmall merchant. We do 
not operate as a chain. These three towns we are in are entirely 
divorced from each other. The managers of the stores in these towns 
is on a fairly high percentage of net. profit and it is entirely up to him 
to operate those stores in that community, sir. He participates in the 
chamber of commerce, Community Chest, the Kiwanis Club and all 
other activities and because of that I feel that we have been able to 
successfully compete against the largest chains in the country because, 
operating as a small-business man in that local community—I am 
talking relatively now—we have been at a big advantage against 
these giant retailers that supposedly this bill is protecting. 

In Wilmington, Del., we have 2 stores. We went into Wilmington, 
Del., in 1914. 

In 1933 the Liggett Drug Co. had the main corner of Wilmington, 
Del., and they closed that store. We had a store one block above 
them and one below them. We had two stores there. 

This was before the fair trade when I had no protection. The 
Liggett Drug Co. closed their store in Wilmington, Del., in 1933. 

In 1934 I believe it was, the Peoples Drug Co. stayed in Wilmington, 
Del., for 5 vears and they closed their store. 

The Sun Ray Drug Co. came down from Philadelphia. They have 
150 drug stores. I am speaking now of 3 chains that are so much 
larger than us there is just no comparison. 

lt was in the Wilmington, Del., paper here that the stores that Sun 
Ray had in Wilmington, Del., were going to be closed. 

It is my contention that there is no law to protect we small retailers. 
The ability to give good values to the consumer is all the protection 
we need. The small retailer does not realize that you people have 
wisely put Federal laws into effect whereby any operator of a medium- 
sized drug store in these United States can buy every bit as cheap as 
the largest chain in this country, sir. 

You require by vour Federal laws, the manufacturer to give the 
same break to everyone to whom they sell. 

Now these giant retailers who are supposedly the ones who are 
roing to gobble up we small retail merchants; they have big ware- 
houses; they have supe rvisors who have to cover all their stores and 
supervise them. They have all this overhead in high office expenses. 
lhey pay higher taxes, and they should. They make more money. 


20420—52-——-35 
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They have all those disadvantages that put me as a small merchant in 
a very good position to compete against them. However, if this law 
is passed they have a good many advantages that I do not have as a 
small retailer. They can go out and buy a carload of steel chairs at 
a ridiculously low price. They can put them on a punch card and 
run big ads stating that if a person will come in and buy $2 or $5 or $10 
worth of fair- traded merchandise and have it punched out on this card 
they will give them this chair for $1.99. 

There are trading stamps. There are many ways that anyone 
who wanted to cut prices could do it. 

Green trading stamps is one very good way. I have never believed 
in using them. You can give out green tradimg stamps with fair- 
traded merchandise and turn around and give them a cash refund on 
the book. It amounts to 2 or 3 percent of your purchase price. 

Take that Schick electric razor. An outfit who wanted to indirectly 
cut a price could say, “Here is a Schick electric razor for $24.50, but 
bring in your old razor and we will allow you $7.50 on your old razor. 

They throw the old razor away. They were not cutting prices. 
They were selling it for $24.50 but they were giving a ridiculous trading 
allowance for a Gillette razor that has been used for 10 years. There 
was no value. 

All those indirect means were used during fair trade to cut prices. 
I did not care to use them myself and I do not now. I would prefer 
to honestly and directly come out and tell the consumer in the simplest 
terms possible, “I can sell you that razor for $17.49,” as I did in one 
of those ads. Iam not interested in working out schemes of indirectly 
cutting prices. 

In Erie, Pa., when we had competition from another retailer using 
green trading stamps and we had competition from Gray Drug in 
Cleveland, a very large retailer—he would put big signs on his 
window and say ‘‘A free gift with every dollar purchase.” 

You would go in and buy a $1 fair-traded item and perhaps get a 
free ash tray. 

That, sir, I submit is cutting prices. 

I went to three or four of the largest manufacturers I dealt with 
and asked them to do something about this. I wanted relief from 
their indirect means of cutting prices. I wanted them to shut off 
these other operators who were using those indirect means. 

Everyone of them, sir, more or less shrugged their shoulders and 
said, ‘‘Well, there is nothing we can do about it. It does not seem 
that that is against your fair-trade law and there is nothing we can 
do about it.” 

Eli Lilly, one of the strongest proponents of this bill, was one of 
the outfits I went to. I said, ““Make that man stop using green 
trade stamps. He is underselling and cutting prices.’ 

He said, “There was a decision of your Pennsylvania Supreme 
Court in Philadelphia, Bristol Meyers versus Lit Bros., in which it 
was held there was no violation of fair trade.” 

I have my constitutional rights of not being forced to be made a 
party to a contract in which I want no part. I request respectfully 
to have my constitutional rights of operating my business as long as 
I am not injuring anyone else—and I have seen no testimony sub 
mitted to date that shows in the District of Columbia or Texas or 
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Missouri, there is no higher fatality of drug stores than in any of these 
fair-trade States under consideration. 

As I say, I would like my constitutional rights to be able to compete 
as a cash-and-carry store against any other form of retailer. 

I think we druggists have sold ourselves short oa this bill and are 
very short-sighted. 

In my testimony | brought out an article in Tide Magazine, Febru- 
ary 8, 1952 

We druggists are the ones who are pushing this bill. We definitely 
are. We have a very strong organization. I belong to the National 
Association of Chain Drug Stores. They will probably kick me out 
of it. I do not know, sir. I am certainly a renegade. 

The National Association of Chain Drug Stores has put up money 
to put this bill through. I know that to be a fact, sir. 

It is all right. I mean if most of the members in that association 
feel that it means higher profits for them, they have every right to 
try and put the bill through. 

The CuarrmMan. Who belongs to that association? 

Mr. Ecxrrp. I believe with possibly one or two exceptions, every 
chain drug store belongs. 

The CuarkMan. Walgreens, Peoples, Liggetts? 

Mr. Eckerp. Yes; and Kats ott in Kansas City. I think there 
are one or two chains that have five, six, or eight stores who do not 
belong to it, 

The CHatrMAN. That association is in favor of this bill? 

Mr. Eckerp. Yes, si 

The CuarrMan. Do ai have any documentary evidence of that 
fact? 

Mr. Eckerp. Yes, sir; I do. 

The CuarrMan. Are you making it a part of the record? 

Mr. Eckerb. I attached a copy of this Bureau of Education on 
Fair Trade document ehiehs as you know is for the bill. I attached 
a copy of that, but there is the original. You might care to look at it. 

That came to me from the National Association of Chain Drug 
Stores and I believe is very conclusive evidence that the national 
group that | belong to certainly would not put out this piece of pros 
eras propaganda and put their stamp on the top if they were 
not for 

The CHarrMAN. That is a part of your statement? 

Mr. Eckerp. Yes, sir. 

The reason 1 made it a part of this statement was that that very 
definitely points out that they should get after the Senators on this 
committee. Wire them, telegraph them, phone them, and to talk to 
vour own Senator and try to get this bill out of this committee on to the 
floor for a vote. 

1 believe that same pressure was what actually caused the lower 
House to believe that everyone in the country was for this bill, sir. 

The CHAIRMAN. Senator Brewster, do you have any questions? 

Senator Brewster. Do I understand you agree most of your asso- 
ciates, the smaller druggists, do favor the bill? 

Mr. Ecker. Yes, sir, I do. 

Senator Brewster. And the hardware people? 

Mr. Eckrrpb. I would not know about them. 
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Senator Brewster. We have heard from them and they have con- 
siderable concern. 

It is your opinion that the chains also support it secretly? 

Mr. Ec KERD. Not secretly. Publicly. 

The Cuarrman. Mr. Mermey who signed this letter has asked for 
2 minutes now to testify. 

Mr. Eckerp. Mr. Carl Willingham did testify in 1947, supporting 
an idea that under fair trade, drug prices had not raised. 

Senator Brewster, sir, the reason really that I am against this thing 
is, 1 think what is going to happen with these high gross profit margin 
items that we in the drug business are now promoting, I think we are 
going to end up giving that business to the grocer, sir, because your 
supermarkets today, as it was brought out in this article, they are 
very happy. 

Senator Brewster. Under the law, would they not be under the 
same restrictions as to price? 

Mr. Eckrerpb. Yes, sir, they are. However, thev have the house- 
wife of America coming into their grocery store three times a week. 

The housewife of Ame ‘rica comes into the drug store—I believe sta- 
tistics show once eve ry 2 or 3 wee ‘ks. 

Now just picture 2 aah a grocery store that makes a big mass 
display of Colgate’s toothpaste, sir, with the housewife walking by 
that display two or three times a week and only getting into a small 
drug store like I operate where I cannot afford even to take the space 
to make that display, where is she going to end up buying her Col- 
gate’s toothpaste? 

Senator Brewster. Of course thus far the drug stores have 
branched out much more than the groceries, is that not true? 

Mr. Eckerp. Yes, sir, but that trend is changing so fast today, sir, 
it shocks me. 

[t was brought out right in here, sir, that one of the largest cos- 
metics manufacturers in this countrv—and thev were spet aking about 
Colgate because they went on and talked about toothpaste—pointed 
out that in the last 8 months since they started to sell direct—in other 
words this wall has now broken down and these manufacturers who 
have been talking to the small druggist about maintaining profits 
are now selling these supermarkets direct—it is right out in this article 
by the sales manager of this large company that in the last 8 months 
since he has started selling supermarkets, direct, over half the sale 
of his toothpaste—and it is Colgate’s—is in the supermarket, si 

He also points out and goes on to state that he has lost over $1 
million worth of business in the drug field but he has more than made 
it up in the grocery field, sir. 

Senator Brewster. That is very interesting. 

That is one item. How many items do you carry in your drug 
store? 

Mr. Ecxern. We carry five to seven thousand items. 

Senator Brewster. You are talking about one here. 

Mr Ecxerp. Yes, but unfortunately a big part of our volume in 
those drug stores is made up of a relatively few items and thev are 
the only items these grocers are interested in. They have no facili- 
ties to handle the service items I have to handle. They do not want 
a prescription department because a preseription departme nt some 
times does not have the profit it is supposed to have. 
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They want Phillip’s magnesia, Bayer’s aspirin, Alka Seltzer and 
those items for which there is a terrific demand which has been 
created by the manufacturer. 

Senator Brewster. Will they not have the same impact from that 
situation, irrespective of this law? The events in the last 8 months 
have come about without any law. 

Mr. Eckrrp. Yes, and it is interesting in Wilmington, Del., and 
Erie, Pa., since we have been offering these values that I entered into 
the record, it is interesting to note in Wilmington, Del., there are 
three large chains. 

There is Hearn Bros., the A. & P., and the Giant, Foodfair-——and 
there is the Acme Super Markets. There are four chains. 

Not one of those chains, sir, since I have been offering reduced 
prices on the same items they are carrying, not a one of them has 
reduced his price. They point out in this article that they are 
definitely interested in fair trade. They are looking for one or more 
departments that have a high gross in relation to their comparative ly 
low gross in the grocery business. They make maybe 13 or 14 percent 
eross in their own operation and they have higher overhead and 
higher expenses, and they are looking for departments that have a 
3314 to a 40 percent profit on retail, that because of their heavy traffic 
they can cash in on. 

Senator Brewsrer. I do not think you have answered my question. 
This shift that you speak of on Colgate’s tooth paste has happened 
without a fair-trade law. 

Mr. Eckerp. Yes, sir; it has. 

Senator Brewster. You offer no better hope. The boys will lose 
it anyway. Whether this will save them, that is another question. 

Mr. Ecxrerp. I think they are losing it because of the high gross 
profit in these particular items. 

Senator Brewster. I say it is happening to them whether you have 
a law or whether you do not. That is my point. 

Mr. Eckrrp. Even if we do not have a law there are very few 
communities where anyone is cutting a price. 

Senator Brewster. They are losing business. 

Mr. Ecxrrp. The druggists are. 

Senator Brewster. Yes; without a fair trade law. Now, whether 
the fair trade law will help them, we do not know. They seem to think 
it will. You have a different opinion. Are you not on some un- 
tenable ground in your logic? They lose it without the fair trade law 

Mr. Eckerp. You say, sir, they have no fair trade I aw. When you 
say that, Do you mean that prices are now being cut? 

Senator Brewster. No; I say they have not the law to which you 
object. 

Now, without the law, they are losing. Now you say with the law 
they lose. Well, they will not be any worse off. 

Mr. Ecxerp. They started losing it with the law. 

Senator Brewster. You said the last 8 months. That is what you 
made the point of. 

Mr. Ecxerpb. Their survey only covered 8 months, sir, but it has 
been going on for 10 years. ‘Their survey, as they point out in here, 
only covered this one manufacturer who for 8 months had been se Ning 
directly. That was the only thing I intended to imply. I did not 
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mean to imply that it had happened only for 8 months, sir. I am 
Sorry. 

The CuatrmMan. We thank you, Mr. Eckerd. 

Senator Williams, your Senator, could not be here today because 
he had to be in the Finance Committee where an important matter 
was up and I am sure he would want me to tell you that he was sorry 
he could not be present. 

Mr. Eckert. I thank you, sir. 


FURTHER STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU 
OF EDUCATION ON FAIR TRADE, NEW YORK, N. Y. 


The CuarrmMan. Now, Mr. Mermey, you want 2 minutes. If you 
do not want more than that, we can hear you. 

Mr. Mermey. The National Association of Chain Drug Stores does 
support fair trade. 

The CHarrMAN. Will you give us a list for the record of the chain- 
store druggists who belong to your association? 

Mr. Mermey. Well, I do not represent the National Association 
of Chain Drug Stores. I represent the Bureau of Education on Fair 
Trade. The National Association of Chain Drug Stores is repre- 
sented as an association on the steering committee of the bureau. I 
shall be happy to furnish you a list of the members of the National 
Association of Chain Drug Stores if that is available to me. It does 
represent virtually all the chain drug stores in the country. 

I will also tell you that the National Association of Chain Drug 
Stores contributed to the bureau to the extent of 8 percent of the 
bureau’s budget. 

The CHarrMan. We are glad to have that information. Now you 
may proceed. 

Mr. Mermey. In my testimony on Monday I omitted a few things 
in order to keep within the half hour. The first was that price wars 
were still continuing in a very large way. 

I have here for you, sir, photographs taken of a situation in Akron, 
Ohio, in April of this year. 

You will notice that the prices on this ad—this is a Walgreen 
window—Walgreen had to cut prices to meet prices of the fellow who 
could sell these items for just a little bit less than the fair-trade price 
and they eventually got into a war. 

The prices advertised here are lower than I think it would cost to 
steal the merchandise. 

I should go on from there, if I may, and refer just a little bit more 
to pe Nielsen price study about which I told you on Monday. 

I did not include the specific names of the products that were in- 
cluded in that study. I include them by numbers only. That infor- 
mation was confidential as between Nielsen and its clients. I should 
be happy to furnish a list of names of those products to the committee 
for its study, if the committee so wishes. I should not wish to put 
it in the record but it would be up to the committee. We would be 
very happy to do it and I know that you would find that every one 
of the products listed on there are products that you are already fully 
familiar with. 

As to the question of clubbing manufacturers to go on fair trade. 
Reference was made this morning to that. Reference was made to 
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Phillips. The chairman of the board of Sterling Drug, Inc., at the 
time the Phillips Milk of Magnesia went on fair trade, was Mr. 
Edward 8S. Rogers, one of the leading trade-mark and fair-trade 
lawyers in the country. 

It was Mr. Rogers who happened to be the author of the famous 
nonsigner clause that went into the California act in 1933 and who 
defended the constitutionality of fair trade before the Supreme Court 
in 1936. It would hardly seem to me to be necessary to foree Mr. 
Rogers to put his own products on fair trade. 

With regard to grocery items, coffee, and so on, I would like to say 
it is umpossible to put articles on fair trade even though they be tre ade- 
marked when the prices of those articles vary from day to day because 
the commodity meets the price through a United States or an inter- 
national market. Coffee is one of those products. 

Now something has to be said, and I had forgotten to mention, 
about economies. I know a lot of economists theoretically find them- 
selves In opposition to fair trade but Phillip Courtney, who is a pro- 
fessional economist of high standing, told me 6 months ago, he said, 
“You know Mr. Mermey, as an economist I used to be against fair 
trade. I thought economically and theoretically I was wrong. But 
I became the president of Coty’s and since than I have come to 
recognize that the realities of the market place do not quite coincide 
with the theories of the classroom, and I am now for fair trade 100 
percent.” 

I omitted any reference to the validity of the trade-mark—the 
property value of the trade-mark. Bayer Aspirin is a case in a 
A price war in New York. Five-cent Bayer Aspirin was sold for : 
cents. Did it hurt the product? I will tell you it did. The very 
day Bayer Aspirin was sold for 3.5 cents two of the chains prepared 
a memorandum to go to all supervisors around the country of those 
two chains telling them to put Bayer Aspirin under the counter. 
They could not sell it at that price. If the Federal Trade Commis- 
sion would only put into the record its own reports of 1929 to 1932 to 
the effect that chains have discontinued carrying national brand mer- 
chandise which has been price-cut, because thev could not afford to 
carry them, you would see the damage that price cutting can do. 

But as to the value of that Bayer Aspirin, as the Supreme Court 
noted in 1936 in a transaction between manufacturer and retailer, 
two things are involved: One is the commodity which the retailer 
buys and for which he can show a bill. Another is the trade-mark 
which the retailer never buys and the manufacturer continues to own 
that trade-mark and the good will it symbolizes. 

In the case of Bayer, if they sold the trade-mark for $50 million, I 
am quite sure the chairman and the president would be fired the next 
day. 

IT will answer any questions you have. 

The CuatrMan. Are there any questions? 

Senator Brewster. I have no questions. 

The CHAIRMAN. Without objection, a statement presented to the 
committee by Herman Luckoff will appear at this point. 

(The statement referred to follows:) 
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Testimony Given BY HERMAN Luckorr PERTAINING TO THE So-cALLED Fatr- 
TravDE McGuire Resace (Price-Frxinc) Brit (H. R. 5767) 


I started in business for myself in 1914 in Nelsonville, Ohio, with a capital of 
$500. I was my own janitor, salesman, and merchandise man. With the aid of 
my wife and relatives, I slowly branched out and today we operate six department 
stores, a small chain of shoe stores and a furniture store, with an approximate 
volume of 3% million dollars. 

We are not engaged in priece-cutting. We sell goods at a legitimate profit and 
a moderate relative price with our competition. We sell few fair-traded items and 
we maintain prices all along the line. 

I am still operating a neighborhood store in Columbus, Ohio, and in smal} 
towns in Ohio and Indiana. Small-town stores do not apply all the modern 
“citv-slick’’ ideas. 

I know the feeling of our customers who purchase the popular-priced mer- 
chandise, people who are not interested in too much service. They are the 
middle class, white-collar people, workers and farmers who want values com- 
parable with the prices they receive for their labor and commodities. 

Among our competition we compete primarily with J. C. Penney Co. and Mont- 
gomery Ward, because there are very few independent merchants left in small 
towns. I believe that in 5 vears of normal business in this country, 70 percent of 
all independent merchants will disappear. 

It is only the unsettled national and international conditions prevailing these 
past vears that has prolonged the independent merchant’s existence until today. 
Fair trade is one more spike in his coffin. 

A national fair-trade law is not needed because the Miller-Tydings Resale Act 
takes its place. 

The Miller-Tydings Resale Act nullifies the Sherman antitrust law and the big 
user compels the manufacturer to enforce a fair price. The Miller-Tydings Resale 
Act, through the manufacturer’s agent, tells the retailer when, how, and at what 
price to sell his goods. 

It is common practice in the industry for the big users to have an agreement with 
the manufacturer as to the price maintenance he will enforce, the time of sale and 
how many outlets he can sell. Isn’t this enough to see that the retail business is 
well taken care of? 

The fair-trade law will add to the poor man’s burden, protecting the large inter- 
est by insuring the cost of advertising schemes, not the intrinsic value of the 
product. 

To see and understand the retail combine of this country, all one need do is to 
investigate the interlocking directors of big business and banking houses to see 
that all ‘‘ Main Street’? competition is settled around a New York desk, and they 
are well able to and do erase any unethical business competition at will. 

If you must pass a fair-trade law, be sure to limit the profit, and take into con- 
sideration advertising allowances, demonstration, help, tie-ins, window and inter- 
store display allowances, etc. You will discover many articles carry a 200 percent 
mark-up above cost. 

Who is paying the bill? The worker and the farmer are the victims. 

In my opinion, if a fair-trade bill must pass to guarantee the merchant and 
manufacturer a profit, we must admit that our help, too, is fully justified in asking 
us to guarantee full annual employment at a fair standard of living. It will not 
be fair to underwrite the merchant and manufacturer’s profit without underwriting 
the worker’s living. 

Let’s talk facts. An Arrow Gabarnaro shirt fair-traded at $6.50 was bought 
by us at $34.50 per dozen. Is it fair to the American public to pay $6.50 for a 
shirt when he can buy it abroad in our American possessions for $5? 

A few years back | saw executives from our largest rug manufacturing concern 
investigate Montgomery Ward, located next to us, and corrected carpeting 
prices which had been sold for $1 less than the suggested retail price. 

I saw a large cloak manufacturer in our town correcting a nationally advertised 
garment which had sold for $10 less than the city’s largest department store 
ordered it to be sold for. 

I also have seen furniture taken from a retail furniture store, after the manu- 
facturer had paid the retail price, in order to protect the larger user. Isn’t this 
sufficient when it all could be accomplished under the Miller-Tydings Resale Act? 

I can name many things that by the time vou were through would make you 
wonder what the commodity cost, and it is fair-traded at a ridicuously high price 

Bear in mind, a fair-trade law eliminates free competition and legally prevents 
a merchant from reducing the selling price notwithstanding the fact that he may 
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be willing and able to operate his establishment profitably on a smaller mark-up. 
It takes away the advantages and opportunities of our children to ever start in 
business for themselves. 

A fair-trade law assures the department store and chain stores prosperity. It 
is wrong to think it helps the independent merchant in any way. 

The independent merchant does not receive the advantages the chain or depart- 
ment stores do and by the time the fair-trade item reaches the independent mer- 
chant through the distributor, it has lost most of its initial advertising appeal. 

The independent merchant is disillusioned, thinking he can help his business 
and charge more because of fair-trade pricing. He loses sight of the fact that he 
is being fattened for the slaughter and the fair trade is high-jacking the public 
and he benefits very little. 

Unless you can put teeth into the fair-trade bill so that it will limit the manu 
facturers’ and retailers’ profit within reason, it will be useless. 

In conclusion I would like to say the retailer, big and small, is complaining about 
Government intervention in business, vet he runs to the Government for a license 
to hold up the publie and perpetuate all his schemes. 

Think what the future holds for our country. What opportunities will small 
business have when they endeavor to compete with Wall Street controlled chains 
and department stores with their billions and influence on our economice life. If 
they continue to sway legislation their way, there will be no independent retailers 
in this country. 


The CHatrrMan. We will recess, then, until 2 o’clock. Thank vou 
very much. 

(Whereupon at 12:25 p. m., the committee recessed to reconvene at 
2 p.m. the same day 


AFTERNOON SESSION 


The CHarrMan. The committee will be in order. 
Mr. Don Smiley, you may proceed. 


STATEMENT OF DON SMILEY, ECONOMIST, R. H. MACY & CO., 
NEW YORK, N. Y. 


Mr. Smitey. Dr. Q. Forrest Walker, our economist who has been 
oppe aring down here since the twenties in opposition to price-fixing 
bills, was supposed to come today. He is ill and I am a substitute. 
I feel as strongly but I have not been at it as long. 

I would like to have leave, if I may, to file the statement of Dr. 
Walker, with the exhibits, so that we can have that in the record. 

We appear here today to voice our nationally known opposition to 
price fixing and to be sure that we are counted on the side as we have 
been for 94 vears in support of the consumer’s right to buy what he 
wants to buy, and at free, competitive prices. 

Let me summarize, if I may, our position. 

First, private price fixing invariably and inevitably works against 
consumers. We believe that public policy requires the protection of 
millions of consumers, not the self-interest of a handful of manufactur- 
ers and retailers. 

Second, Congress should not apply to activities affecting interstate 
commerce the systems of private price fixing now permitted under the 
falsely labeled fair-trade laws of 45 States. 

Third, under the protection of these laws before the Schwegmann 
case, more and more manufacturers were climbing aboard the price- 
fixing band wagon. The effect of this trend was to hog-tie competition 
at the retail level. Public policy demands an end to this unhealthy 
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trend and a return to the healthy principles of a competition that sets 
prices according to consumer demand. 

Fourth, no matter how it may be camouflaged, private price fixing 
never benefits consumers by lower prices. On the contrary, price 
fixing always results in price raising and let me say if a bill such as the 
one that is before the Senate should become law it is unescapable that 
prices on thousands of commodities would go up. That is a fact which 
cannot be denied. 

Fifth, Congress has wisely recognized the need for competition 
among producers. Congress should similarly recognize the need for 
competition in distribution. 

Sixth, arguments that price fixing is necessary to protect small- 
business men are not substantiated by the facts. 

Seventh, experience demonstrates conclusively that fair-trade laws 
are not fair. They do not work in the manner claimed any more than 
prohibition did. They are unenforceable because of the consumer’s 
continued insistence on the right to buy at the lowest price he can find. 

Eighth, fair-trade laws seriously inhibit all retailers and distributors 
who, like Macy’s, make it a cardinal point of business policy to 
endeavor to offer more and better goods at lower prices to more 
people all the time. 

Ninth, Congress should not surrender, even if it can, its constitu- 
tional power to regulate commerce among the States by delegating 
that power to the legislatures of the several States. 

While there is talk that the present bill merely turns over to the 
States something for them to handle, the really basic decision is one 
for Congress to determine, what kind of a system it wants to have 
with respect to retail price fixing. 

Since I am filing the complete statement documented on the eco- 
nomic aspects of this thing by Dr. Walker, I think it would better 
serve the interests of the committee if I were to cut short many of 
those remarks but I would like to talk, if I may, about one aspect of 
this problem which I do not believe has been dealt with in any con- 
siderable length before the committee. This is a matter which I think 
argues strongly for disapproval of this kind of legislation. 

That point is that price-fixing laws are unworkable. They just 
are not enforceable. There is no practical means to compel their 
enforcement and none are feasible. Just as prohibition did, they 
breed evasion, hypocrisy, fraud, and discrimination. Many retailers 
who want these bills passed expect that manufacturers will continue 
to countenance price cutting on their part but fail to take action 
against other retailers who may advertise the prices at which they are 
selling their merchandise. 

This is not mere speculation. It is backed by the facts and figures 
of Macy’s experience under price fixing prior to the Sechwegmann case 

What happened in the electrical- appliance trade will serve as an 
example. When supply caught up with demand at the end of World 
War IT, there were a large number of retailers known in the trade in 
New York and other metropolitan centers as “‘discount houses’? who 
sold below fair-trade prices and their business flourished. ‘This was 
not unknown in the retail trade or to manufacturers. 

In December 1948, Retailing Daily, which is a leading trade 
publication in the electrical-apphance field, published a series of four 
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articles entitled ‘Don’t Discount the Discount House.” We are 
submitting these articles for the consideration of this committee. 

They pointed out in great detail exactly what was happening in the 
electrical appliance field in New York City and the entire metro- 
politan area and made it plain that anybody who wanted to, could 
with only slight pretence, with a nod at the fair-trade laws, buy 
merchandise at discounts from 10 and 15 percent up to 33% percent. 
These outlets were readily accessible to retailers. It was estimated 
that in the small electrical-appliance field as much as 40 to 50 percent 
of the business in New York was being done through those stores. 

Articles appearing in August and September 1949 issues of Con- 
sumer Reports further documented the point. They made it clear 
that their shoppings indicated this was true not only in New York 
City but in Baltimore, Boston, Chicago, Detroit, Los Angeles, Mil- 
waukee, Philadelphia, and other metropolitan centers. 

A country-wide tour of a representative of McCall’s magazine, as 
reported in May 1950, showed that price cutting was regularly 
practiced. This was always done under the guise of having a listed 
price appear on the merchandise, but actually selling at a lower price. 
The era of the speak-easy had invaded the merchandising field and 
taken it over. 

Our experience with General Electric Co. in this connection is 
typical and we think it provides a test tube of shopping in that kind 
of a market which will be of interest to the committee in determining 
whether legislation of this type is really enforceable. 

By the spring of 1950 and the fall season of 1949, our small elec- 
trical-appliance business, except for the goods which were price free 
had declined 45 to 50 percent, as against 1947. That decline took 
place during a period when the supply of merchandise was increasing. 

We had told all of the manufacturers in this field about the con- 
ditions in the market. In effect, the statements was “What are 
you going to do about it?” 

Nothing happe ned. 

General Electric had gotten 10 or 12 injunctions in 1948 and after 
we told them the people were still cutting in 1949, they had gottea 
contempt orders against most of those same retailers but that is all 
that happened. 

In March 1950, we went out and shopped all the retailers who 
had been enjoined and a number of others and found them still 
cutting. 

We created a test case. We reduced prices on a couple of GE 
appliances and thus invited a suit. We did that for the purpose of 
asserting, first the right to compete on a fair and equal basis, and, 
secondly, because a system of distribution under which our com- 
petitors were not required to sell at fixed prices, but where we had to 
because we publicly displayed the price at which we sold merchandise, 
was doing considerable damage to our good will. 

Repeatedly, customers would come to the floor, look at the mer- 
chandise, and the clerks would overhear them say, “I'd better try 
my discount house because I can get 20 percent off on that item.” 

The damage to a store which has a reputation for giving good value 
arising out of that situation was considerable and we felt that the situa- 
tion had to be tested. 
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Well, General Electric got busy. Within about 3 weeks they began 
about 50 lawsuits and they obtained injunctions in nearly every case, 
Of course, those were consent injunctions. The retailers had been 
cutting prices for years and there was no denying that they were 
doing it and the expense of litigating this kind of a problem is con- 
siderable. 

Despite widespread publicity given to this General Electric injunc- 
tion campaign we made shoppings during March, April, and May 
1950, and in those shoppings were involved 436 retail stores, all of 
them in Manhattan. We blanketed the town. We found 76 percent 
of them were selling General Electric products under the price. These 
shoppings were fully documented and appear in a summary analysis 
which was a matter of court record and which I submit here for your 
information. 

Shoppings by GE during the summer of 1950 showed that over 50 
percent of about 200 stores that they shopped were cutting prices. 

By August 1, 1950, General Electric had about 100 injunctions. 
During the month of August 1950, we shopped again. We shopped 
374 retail stores in Manhattan. Despite all the campaign GE put on 
and all the injunctions outstanding, 70 percent were still selling below 
the fixed prices. 

The CHarrMan. That was August of what year? 

Mr. Smitey, August 1950. 

The trial of the case with GE started. We had over 170 witnesses 
testifying including 35 or 40 retailers of all different types all of whom 
testified that they knew of the situation and that the price cutting had 
been going on for a long time and that the reason they were cutting 
prices In most cases was that that was the competitive condition of 
the market. Many of them had been enjoined. However, the 
questions as to what effect the injunction had on a particular retailer 
was always answered by a discount house with a shrug of the shoulde rs 
and the statement, “‘What are you going to do in a market like this?’ 

We shopped during the last week of the trial, as a matter of fact > 
and even at the time with all the widespread publicity, from 50 to 
75 percent of a representative group of retailers who were shopped 
were still cutting prices. 

The most significant fact it seems to me in the analogy to prohibi- 
tion is that we shopped 90 stores which had been enjoined, after the 
injunctions had been issued and in many cases after they had been 
cited for contempt once, twice, or three times—that group of 90 stores, 
most of them located right i in the center of Manhattan, of that number, 
70 percent were still cutting after they had been enjoined. 

After hearing the case, the trial court stated that the evidence shows 
that Macy’s had maintained prices scrupulously for a long period of 
time, even when the discount houses were cutting prices. What 
Macy’s did object to was the ineffective enforcement which allowed 
the less conscientious houses to cut prices and thus put Macy at a 
competitive disadvantage. There is no doubt that Macy suffered a 
real, economic disadv antage and made the decision to force the issue 
by cutting prices in complete good faith. 

So there was an injunction, conditioned upon continued efforts. 

Let me tell you what happened after that. There has never been, 
to my knowledge, any shopping of the scope that we went through 
in this situation to determine what actual market conditions were. 
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After the issuance of the injunction, and while our appeal was 
pending, we shopped about 300 stores right in the middle of Man- 
hattan. We blanketed everything from Fourteenth Street to Fifty- 
ninth Street in Manhattan, around the Herald Square store and of the 
approximately 300 stores shopped, 77 percent were still cutting prices 
at a time when we were enjomed. Many of those stores had been 
enjoined but the injunctions meant nothing. Economic existence 
meant far more than mjunctions. 

Then fortunately, while we were on appeal and after the case had 
been argued, the Schwegmann case came along. We wanted to have 
the case decided on appeal on the merits despite the Schwegmann 
case, simply because we feared the revival of more price-fixing laws, 
but the discontinuance of the case was allowed. 

These facts, taken from the court record, are not made to impugn 
the good faith of GE. I want to make that perfectly clear. GE tried 
very hard to enforce. It does demonstrate that when a powerful, 
well-financed, and well-organized manufacturer such as GE, is willing 
to put unlimited resources into an enforcement campaign, when they 
do that and cannot get uniform compliance in the market, the law is 
unworkable. It is just like prohibition. What vou get is a complete 
lack of respect, disregard, and contempt for the law. That is not the 
kind of a law which in my opinion ought to be on the statute books. 
It works injustice and unfairness to the retailers who do comply. 

Let me take just one other situation. This is not unique to Macy’s. 
Let me describe just briefly a situation which arose in 1949 between 
two small retailers in downtown Manhattan. 

The case which arose was Fogel against Bolet, 78, New York Supple- 
ment, 2¢, 471. It is one retailer suing another to enjoin him from 


cutting prices on photographic products. Here is what the court 
sala’ 


Defendant operates a photographie supply store. The plaintiff is his nearest 
in point of location, competitor. Defendant does not deny violating fair-trade 
agreements. In fact he rather insists that the repeated ignoring of these con- 
tracts is an integral part of his business. The statute received an iutensive 
interpretation from shortly after its enactment until about 1942 when economi 
conditions were such that violations were unheard of. Its popularity as an eco- 
nomic control is now reviving 


this is in 1949. 


It was noted that no matter how often the invaliditv of certain offenses was 
adjudicated the same defenses continued to be urged 


a 


in <as By ia 
Chen the court went on to make what I[ think is quite a significant 
statement in our appeal to legislators. 

The real defense is the same in all these cases—that the irability to enforce 
universal adherence to fixed prices under conditions of economic stress makes the 
sporadic enforcement provided by the statute grossly unfair. And the answer 
to that argument is that the legislature within constitutional limits is the sole 
authority ia such matters. If this act is an unfortunate essay in business regula- 
tion, the error is susceptible of correction only at the source from which it eminates 
It must meanwhile be obeved, and, if necessary, enforced. 

So an injunction was granted against one small retailer at the suit 
of another retailer. This was a temporary injunction. 

Interestingly enough the case then went to trial. At the trial the 
defendant retailer proved that there was widespread price cutting on 

otographic supplies in New York; the manufacturers had done 

yhotograp! uppl n N York; the manufacturers had done 
nothing about it—that was one of his defenses. 
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The court said: 


The fact of widespread price cutting has been proved but that is not enough 
in this case because this is a suit by one retailer against another retailer, and 
despite that condition, I would grant an injunction. 

However, the defendant retailer, knowing very well the kind of 
business operated by the plaintiff in this case—which was another 
retailer which normally cut prices, located right adjacent to him, 
‘alled to the sales manager of the plaintiff retailer and under oath 
the sales manager had to admit that for a long time prior to the 
actual bringing of this suit the plaintiff had been cutting prices and 
on that basis and on that basis alone an injunction was finally denied. 

This is a description of a situation where the kind of a law which 
you are being asked to pass here can work inequity and injustice in a 
market condition and place anybody who abides by the law at a ter- 
rific economic disadvantage. 

I think it must be clear from these facts that the natural American 
instinct for competition will assert itself. That this kind of a law is 
just lke prohibition and it is much better not to pass it. 

Let me make this clear: Our argument on this point is not that 
different provisions ought to be put into the statute so as to make it 
universally enforceable. We do not think that it can really be made 
universally enforceable in most of the fields in which it has been 
applied. 

It is not just electrical appliances and photographic equipment; it 
is television receivers, typewriters and other things. 

I can go on for situation after situation where we have done shopping 
to find out the condition of the market and what was happening in 
terms of observance of fixed prices, and the condition is the same in 
many fields. 

We think that this argues not for machinery for enforcement but 
argues for not passing that kind of legislation, to throw us back in 
the same era of prohibition where retailing is handled as the speak- 
sasy handled liquor before we got rid of prohibition. 

In the Judiciary Committee of the House when they were consider- 
ing the Keogh bill, and from their report it is clear that they under- 
stood this matter, and in their bill there was an attempt made to meet 
that problem. 

Their position was that there would be complete defense for an 
action against a retailer if it were shown that the manufacturer had 
not used reasonable efforts to enforce. We feel that does not go far 
enough because it is impossible to set up workable standards of that 
type and the question is not really one of reasonable efforts, it is a 
question of whether there is effective, uniform compliance. 

This condition, incidentally, got so bad in New York that in at least 
two instances of which I know—and I got the information from retail- 
ers who called me at the time of the GE suit—these two small retailers 
had put signs up in their windows, ‘Discount cards of all discount 
houses honored here.”’ 

That was their answer to this kind of a problem. It was a problem 
which faced big and little retailers alike. Anybody who abided by 
the law was at economic disadvantage. 

There is just one other thing that I would like to comment on if I 
may. Reference was made in the testimony I believe yesterday 
before the committee to the analogy of covenants running with the 
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land as being an argument in favor of the passing of this present kind 
of legislation. 

I think the record will or should show that these covenants running 
with the land is a very limited doctrine. It is applicable only in land 
cases. The courts, as everyone knows who has practiced any amount 
of real-estate law, the courts frown on those covenants and they have 
placed all sorts of restrictions around them so as to limit them as 
narrowly as possible. 

Even more significant, it seems to me, is the fact that over the years 
the courts have time and time again rejected the idea that there should 
be any concept of the covenant running with the land as applied to 
chattels. 

Precisely that point was involved in the famous Dr. Miles case, and 
after Mr. Justice Hughes had gone through the consideration of that 
type of proble m the conclusion which he reached as a matter of law 
was that ‘The plaintiff having sold its product at prices satisfactory 
to itself, the public is entitled to whate ‘ver advantages may be derive od 
from competition in subsequent traffic.’ 

The analogy to covenants running with the land gets us back merely 
to the fundamental question before this committee. That is, whether 
in the type of economy which we have, which was built upon free 
competition, there should be permitted, allowed, forced into our 
distribution system that type of restriction which must inevitably 
hurt the consumer and cost him more money. 

Thank you very much for the opportunity of appearing before your 
committee here to give you our thoughts. 

The CHatrmMan. We have been very glad to have vou appear here. 
You have provided us with some very pertinent testimony which 
will be helpful to the committee. 

I should like to ask just one question: Did the decision by the 
Supreme Court in the Schwegmann case bring on the Macy price 
war? Did the price war result from that decision? 

Mr. Sminey. In point of time, the so-called price war followed the 
Schwegmann decision. What happened as you probably recall at 
that time was that following the Schwegmann decision, on several 
thousands of items which had previously been price fixed, Macy’s 
reduced its prices by 6 percent in line with our established pricing 
polic, Vv. 

There was after that time a certain amount of price cutting. We 
have dealt with that in our statement here. During part of that 
period prices got pretty low. That happens when you have a price 
competition going on. After a period of time the situation adjusted 
itself, as it ofte nT doe sin busiuess. To our knowle dge there is healthy 
price competition going on now, but nothing serious in the way of 
abusive price competition. 

The CHatrMan. You got to the point in that war where you sold 
soods below cost? 

Mr. Smitey. I am sure there were some items—relatively few— 
Which during that period—our prices which were brought down to 
meet those of other people got below cost. I only want to say that 
to make it clear that we were not the people who were initiating these 
cuts below cost. 

(The prepared statement of Dr. Q. Forrest Walker follows:) 
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STATEMENT OF Q. Forrest WALKER, Economist, R. H. Macy & Co., Inc., 
New York Ciry 


Mr. Chairman and members of the committee, my name is Q. Forrest Walker. 
Since 1924 I have been the economist for R. H. Macy & Co., Inc., New York, 
N.Y. Ihave devoted a great deal of study to the subject before this committee, 
Macy appears here today to state once again its traditional and nationally known 
opposition to private price fixing and to affirm its 94-year-old position in support 
of the consumer’s right to buy, what he wants to buy, where he wants to buy and 
free competitive prices. 

Let me at the outset, summarize our position: 

First, private price fixing invariably and inevitably works against consumers. 
Publie policy requires the protection of millions of consumers, not the self-interest, 
of a handful of manufacturers and retailers. 

Second, Congress should not apply to interstate commerce the systems of 
private price fixing now permitted under the falsely labeled fair-trade laws of 45 
States. Giving legal sanction to private price-fixing merely spreads an economic 
umbrella over a favored few while the many stand out in the downpour of higher 
prices. 

Third, under the protection of these laws, before the Schwegmann ! case more 
and more manufacturers were climbing aboard the price-fixing bandwagon. The 
effect of this trend was to hog-tie competition at the retailing level. Public 
policy demands an end to this unhealthy trend and a return to the healthy 
principle of a competition that sets prices according to consumer demand, and 
not be a fiat of manufacturers. 

Fourth, no matter how it may be camouflaged, private price-fixing never benefits 
consumers by lower prices. On the contrary, price-fixing always results in 
price-raising. 

Fifth, Congress has wisely recognized the need for competition among pro- 
ducers. Congress should similarly recognize the need for competition in distri- 
bution. 

Sixth, arguments that price-fixing is necessary to protect small-business men 
are not substantiated by the facts. 

Seventh, experience demonstrates conclusively that fair-trade laws are not fair 
They don’t work in the manner claimed any more than prohibition did. They are 
unenforceable because of the American consumer’s continued insistence on the 
right to buy at the lowest price he ean find. 

Kighth, fair-trade laws seriously inhibit all retailers and distributors who, like 
Macy’s, make it a cardinal point of business policy to endeavor to offer more and 
better goods at lower prices to more people all the time. 

Ninth, Congress should not surrender, even if it can, its constitutional power 
to regulate commerce among the States by delegating that power to the legisla- 
tures of the several States. 

It is ironical, indeed, that in these United States any merchant should have to 
come here to plead for the right to compete for business. We have told our 
friends across the seas that the basie reason for our great industrial might is our 
freedom to show vigor and enterprise in a free and competitive market. We 
have condemned foreign cartels and the vicious price and other restrictions they 
place upon the production and distribution of goods. Yet the bill pending before 
this committee and all similar proposals would legalize a far-flung system for 
throttling distributive competition. Only the repeal of the Miller-Tydings amend- 
ment to the Sherman antitrust law ? would fully restore free enterprise in dis- 
tribution. 

Consumers are in no mood for higher prices, artifically maintained by private 
persons for their owa advantage. They know they fare better when these arti- 
ficial restraints are removed. Moreover, they know now as they have never 
known before that price-fixing is price-raising, and that fair-trade laws are the 
opposite of what they pretend to be. If they could vote on the bill before this 
committee or any other bill to strengthen price-fixing, they would, in our opinion, 
vote a resounding ‘‘No”’ and they would give an almost unanimous “ Yes’’ to any 
bill to abolish it. 


THE REAL ISSUE 
The issue here is whether the constitutional power of Congress over interstate 
commerce shall, or shall not, be surrendered to the legislatures of the various 


Schwegmann Bros v. Calvert Distillers Corp., 341 U. 8. 384 (1951) reh. den., 341 U. S. 956 (1951). 


(Aug. 17. 1937), 50 Stat. 673, 693 Ch, 690, 15 U. S.C. 1. 
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States thus giving legal sanction to a system of unregulated and arbitrary private 
price-fixing. 

The plea for such immunity from the antitrust laws does not come from the 
general public. It is promoted by a well-heeled, highly organized, militant and 
extremely vocal minority of retailers, aided and abetted by a handful of self- 
interested manufacturers. The goal they seek is condemned almost universally 
by private and public authorities of unquestioned competence and integrity. 

Despite the calculated confusion injected into this whole situation by the 
advocates of price-fixing, the choice now facing the Senate is clear. You are 
asked either to deny or to affirm the American belief that this economy can remain 
healthy and progressive only in a climate of competition. The issue is as simple 
as that. 

About half of what American consumers pay for what they need represents 
manufacturing cost. The other half represents the cost of distribution. We 
hear a great deal about how our country has developed the most abundant 
economy in the world through mass production techniques. We cannot afford 
to forget for 1 minute, however, that this strength has come also through evolu- 
tion of the world’s finest distribution methods. Mass production depends upon 
mass sales. Getting more and more things to more and more people depends 
not only on how many things we can make, but whether people can buy them 
at prices they can afford. 

The growth and prosperity of the American economy has been based on the 
belief that better quality at lower prices requires creative vigor and ingenuity 
all along the line. Laws which protect artificially high prices are obviously 
against the interests of consumers. As we see it, they are also against the ulti- 
mate interests of manufacturers and retailers, because they inevitably end up by 
restricting sales—the large volume that makes low costs and low prices possible. 

The simple truth is that no group fights for price-fixing privileges except to 
make prices higher than they would be under free and open competition. The 
power to destroy price competition is just as vicious in distribution as it is in 
production. We cannot condemn price-fixing in production and sanctify it in 
the field of distribution. 

We at Macy’s have a deep business interest in the full and complete restoration 
of price competition among distributors. It is the basie principle on which our 
business rests. ‘Throughout the 94 years of our operation, we have tried always 
to give our customers a quid pro quo for cash payment. When manufacturers fix 
our resale prices, our hands are tied. 

An ever-growing number of the articles we must stock and offer for sale fall 
in the price-fixed class. In the short run, of course, we can make more money 
out of the subsidy extracted from the customer who is compelled to pay fixed price 
and we ean further expand our business in our own private brands. But in the 
long run, we face progressive curtailment of our elemental right to seek more 
business by offering our customers lower prices for cash payment. 

We prefer to sell large quantities of merchandise at low prices rather than small 
quantities at higher prices. That is the great principle underlying low-cost 
distribution. 

We believe that the manufacturer’s judgment of the most productive and 
fairest retail price is a poor and dangerous substitute for retail prices determined 
by a free and open market. 

We do not believe that the distributive system of the country should be allowed 
to become a mere vending machine under the complete control of producers or 
coercive groups of distributors. 

We have always believed that what is best for the customer is best for Macy’s. 

1 do not come here, however, merely to plead the cause of Macy’s. The 
issues are vastly more important than the interest of anv individual retailer or 
groups of retailers. It is the public interest which is involved. Action is urgently 
needed now to remove a glaring inconsistency in antitrust laws and to correct a 
grievous error in public policy. That error (the Miller-Tydings amendment 
was not the result of normal legislative process. The circumstances surrounding 
this “rider”? to an appropriation bill are notorious. 


THE DOUBLE-TALK OF FAIR TRADE 


very name “fair trade” is pure unadulterated deception. 
has always been considered ‘fair trade’ for one manufacturer to sell his 
products at a lower price than other manufacturers, if be can We are now 
isked to subscribe to the notion that “fair trade’? means exactly the opposite 
ien applied to distributior 


°20420—52 36 
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When the price-fixers originally pushed for what they called “fair trade’ laws 
in State legislatures, they claimed that the then existing low level of prices 
threatened them with bankruptcy. Now, with handpicked data and so-called 
impartial “surveys” they attempt to convince Members of Congress that, after 
all, these laws do not raise prices, but are a great bulwark against inflation. 
Their patent medicine is advertised to reduce fever and raise the temperature. 
Their panacea cures both inflation and deflation. 

The voluminous and objective report of the Federa) Trade Commission on 
Resale Price Maintenance submitted to Congress December 138, 1945, presents 
considerable data on the price raising effects of the laws. The gist of the Com- 
mission’s study of this aspect of the question was that prices of the larger dis- 
tributors were increased substanitally, and prices of smaller stores in noncom- 
petitive areas were reduced somewhat.‘ In tne populous centers, it appears that 
great numbers of people had to pay more. 

In January 1949 Fortune magazine reported the results of its survey which has 
been summarized as follows: § 

‘1. A comparison of 117 branded drug items showed that 35 cost about one- 
third less in Washington, D. C., which has no fair-trade law, than in Marvland, 
where resale price maintenance is legal; 38 cost about one-quarter less, and 29 
cost one-seventh less. 

“2. Fifty-four fair-trade drug items cost an average of 16.2 percent more on the 
east bank of the Mississippi, where fair trade is legal, than on the St. Louis side, 
where it is not.” 

The St. Louis Star Times in the issue of April 18, 1949, compared prices of 50 
identical drug items in “free trade’’ St. Louis and nearby Illinois. These items 
averaged 11.4 percent higher in the nearby ‘fair trade”’ area of Illinois than in 
St. Louis 

Studies ot the University of Michigan and a number of other investigators ° 
all support the general conclusions that in the mass centers of population, the 
fair-trade laws have raised prices substantially. 


PHE “LOSS LEADERS’ SMOKE SCREEN 


The smoke sereen behind which the price fixers sell this thing called “fair trade”’ 
is that so-called loss leaders are destroying the little merchant. Census statistics 
do not support this contention, nor can any support be found in the Dun &«& 
Bradstreet reports on the causes of business failures in the retail trades. The 
small store is a hardy perennial; and the large stores have no monopoly o1 
merchandising acumen. Appendix B sets forth certain data comparing changes in 
the number of retail stores in price-free and price-fixed areas. 

The members of this committee are doubtless fullv aware that so-called ‘“‘loss 
leaders,’’ however defined, are not peculiar to the retail trades. 

Few, if any, manufacturers producing a line of products can hope to make a 
profit, or even to recover full costs, on each item they produce. But they need 
these products to build up and complete their lines and to make “‘traffie’’ for them 

When the practice of selling below cost is pursued with monopolistie intent or 
effect, there are existing legal remedies applicable alike to manufacturers and 
distributors—including the Robinson-Patman Act which provides that it is unlaw- 
ful to “sell, or contract to sell, goods at unreasonable low prices for the purpose 
of destroving competition or eliminating a competitor.”’ 7 

In Canada, the committee of experts who studied and recommended abandon- 
ment of resale price-fixing were convinced that it was not necessary as a means of 
combatting whatever evils may arise out of the use of “loss leaders.’’ 8 

The point of view of the Parliamentary Committee which later recommended 
prohibition of resale price fixing is perhaps best expressed in the testimony of 
F. A. McGregor, former Combines Commissioner, who said: 

“Even if the loss-leader practice were something that should be condemned in 
every instance, there can surely be no justification for drastic measures which 

3 Report of the Federal Trade Commission on Resale Price Maintenance (submitted to Congress, De 


cember 13, 1945), pt. II, pp. 575-846 

‘ Thid. Ivi 

5 Oxenfeldt, Alfred R.: Industrial Pricing and Marketing Practices, pp. 426-427, Prentice-Hall, In 
New York (1951 

6 Wolff, Reinhold, and Holhausen, Duncan: The Control of Retail Prices Under the Fair Trade Law 
Dun’s Review, July 1988; Lewis, C. W.: Economie Effects of Price Maintenance in Knoxville, Tennessee, 
fournal of Marketing, Vol. IV, No. 2, pp. 189-147; Grether, Ewald T.: Exrerience in California with Fair 
rade Legislation Restricting Price Cutting, California Law Review, Vol. XXIV, No. 6, pp. 662 (September 
1936). See also appendix A submitted herewith. 

715 U.S. C., see. 13 (a 

§ Resale Price Maintenance, an Interim Report of the Committee to Study Combines Legislation, King’s 
Printer, Ottawa, Canada, October 1, 1951, pp. 21-22. 
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would prevent all dealers from reducing the prices of their goods by even a fraction 
of a cent. 

“The penalty for such an offense, if offense it be, is a severe one. 

“Tt falls not upon the offending merchant but upon the whole community. 

“Tt is too heavy a penalty to impose upon the public because an odd dealer 
sells an odd article at an odd price. 

“Tt is too costly a premium to pay for insurance against an occasional out- 
break.” ® 

Substantially the same point of view was expressed by the British Board of 
Trade in its report entitled ‘‘A Statement on Resale Price Maintenance, Being a 
Trade Practice Which Prevents Shopkeepers from Reducing Certain Prices to the 
Public.’ The report showed that the evil had choked distribution to such an 
extent that about 30 percent of all goods bought by consumers in England were 
price-fixed."! 

It is clear that the so-called loss-leader practice and its alleged evils have been 
grossly exagerated for the sole purpose of providing a smoke screen behind which 
private price-fixing privileges have been sought and obtained. 

You gentlemen must recognize that the loss-leader problem is something very 
different and distinct from what the bill before you, or any other bill legalizing 
price-fixing of retail prices, would accomplish. The one has to do with the spora- 
dic excesses of competition and the other with the freezing of wholesale and retail 
margins on identifiable items. To confuse these issues is to fall into the trap 
contrived by the price-fixing pressure groups. 

The talk of threatened bankruptcy of the small dealer is a bugaboo. If any 
retailer goes into bankruptcy, it will not be because manufacturers have not been 
allowed to fix his prices. It will more likely be the result of basie economic dis- 
turbances or the incompetence, inexperience and inefficiency of the particular 
merchant. 

THe *“‘Goop Witu” ARGUMENT 


It is argued that the resale price-fixing privilege is needed to protect the owner 
ofabrand name. It is claimed that if the product is sold to the ultimate consumer 
at less than the price fixed by such owner, the product loses prestige, is sold in 
smaller quantities, and often completley driven from the market. The property 


right in the good will is said to be damaged or destroved. 

It is a strange fact that after more than a generation of debate and numerous 
exhaustive official and private investigations, there is a notable lack of dependable 
evidence to support the allegation. In its 1931 Report on Resale Price Main- 
tenance, the Federal Trade Commission states: 

‘The Commission has been at some pains to discover instances of such price 
cutting which were sufficiently severe to result in a permanent and material re- 
duction of the manufacturer’s volume of business, but without discovering any 
instances in which it could be satisfactorily shown that decreased volume was 
primarily due to dealer price cutting.’’ ” 

T ie situation has not changed. 

It is known that many of the outstanding branded products have been freely 
and competitively priced over a long period of years not only without in jury to 
the producers’ good will, but with actual accrual to it, because free pricing has 
made possible larger markets of satisfied users. 

By what right should a manufacturer, merely because he puts a brand name on 
a loaf of bread, a pair of overalls, a piece of furniture, a tube of toothpaste, or 
any goods in common use, or even a luxury, be entitled to fix the price all the way 
down the line to the consumer? 

The good-will-trade-mark argument will not stand up. These fair-trade laws 
pervert the true function of a trade-mark. Unlike a patent or copyright, there is 

© monopoly privilege inherent in a trade-mark. Its proper and sole function is 
simply to identify the origin of goods. The United States court of appeals, 
in rejecting this good-will argument, stated: 

‘The consequences of accepting the argument almost take one’s breath away. 
ee is perfectly true that a trade-mark is entitled to prote ction. Nor does it require 

‘ fair-trade act to give such protection * * 


* Joint Committee of the Senate and The House of Commons on Combines Legislation, Minutes of Pro- 
lings and Evidence, November-December 1951, King’s Printer, Ottawa, Canada, 1951, pp. 400401, 
x44 

* Presented by the Board of Trade to Parliment by Command of His Majesty, June 
Ibi id. 1 
1 Feder il Trade Commission, Report on Resale Price Maintenance, (1931), pt. II, p. 4 
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“A patentee is given a monopoly by legal grant. But even a patentee, who can 
exclude everyone else from making his patented article, cannot control the pric 
at which others may sell his articles to consumers. The protection given to the 
owner of a trade-mark certainly should not be greater than that given to the 
holder of a legal monopoly, the patentee.”’ 8 


WHY COMPULSORY UNIFORM PRICES, WHEN COSTS VARY? 


Price fixing does not and cannot give recognition to the wide differences ij: 
operating costs in differing retail trades and among distributors in the same trade. 
A wealth of evidence on this point has been presented in previous hearings and 
by previous speakers here on this question. It is strongly emphasized in th« 
findings of all public and private authorities which have considered the economics 
of the fixed resale price. 

It is, therefore, not necessary to expand this record with a mass of statistical! 
data about variations in average operating ratios, nor a discussion on the eco- 
nomies of fixed, variable, and joint costs and the part they play in competitive 
price making. 

We do not compel manufacturers with differing costs to sell at the same price; 
and no good reason has ever been advanced for a different public policy in th 
distribution of goods. 

Under resale price fixing, the judgment of the manufacturer, or the demands of 
highly organized trade groups, is substituted for the forces of retail competition. 
Resale prices are invariably fixed at the high levels deemed satisfactory to full- 
service, higher-cost distributors. No manufacturer can possibly know what is the 
best resale price for each particular distributor. 

When the limited-service distributor must sell the item at the same price as the 
full-service distributor, the consumer has no opportunity to save money by fore- 
voing retail services which may not be wanted or needed. The groups clamoring 
for legalized price-fixing probably have avoided reporting to the members of this 
committee that something more than $350,000,000 of price-fixed, drug-store 
items are now sold by food stores. A guaranteed margin of about 30 percent is 
realized on such business as compared with a normal margin of about 14 percent 
on their food business. Moreover, while sales of these price-fixed drug items repre- 
sent only about 2 percent of theic huge sales, they account for about 4 percent of 
heir profits.'* You will not be surprised that retail drug stores want to have this 
unfair competition stopped. 

When price-fixing contracts are enforced, you must pay Fifth Avenue prices 
for what you buy even though you wait on yourself, push a go-cart through the 
crowded aisles, pay cash, and carry home the package from the latest streamlined 
supermarket—unless, that is, vou happen to shop in the free States of Vermont, 
Texas, and Missouri, or the District of Columbia. If you shop outside thes« 
areas, you are just out of luck. 


FIXED RESALE PRICES AND IMPROVED LOWER COST DISTRIBUTION 


Much has been said and written on the effect of the fixed resale price on dis- 
tributive efficiency and the great obstacle it presents to lower cost distribution 
The recent British white paper summarizes the matter in this way: 

“Price competition is, in our view, an important factor in the growth of that 
efficieney and economy in the distributive trades to which our terms of referenc 
draw specific attention. 

‘‘We do not consider that we are competent as a committee to identify for eac! 
trade and product the most economical and efficient methods of distribution, nor 
have we tried todoso. We have already noted that the development of distribu 
tion methods is a dynamic process in which old barriers are constantly being rT 
moved and new techniques introduced. These dynamic tendencies are, we be- 
lieve, still present in our economy and there is no reason to suppose that there is 
not still room for further improvement in the distributive system. 

“Tn our view, therefore, it is essential, if the efficiency of distribution as a whol: 
is to be open to continuous improvement, that positive steps should be taken t 
create and maintain conditions in which newcomers are free to enter the field 
enterprising traders to introduce new methods and the lower cest or more efficient 
distributors (whoever they may be) given the opportunity to offer to the public 





the advantages of reduced prices or improved methods.”’ 
Sunbeam Corp. v. Wentling, 192 F. (2d) (C. A. 3d, 1951) at pp. 8, 9 
Printers Ink, Feb, &, 1952, p. 27, ‘Are Grocers Devoting More Space to Drugs? How Much? Why?” 
Report of the Committee on Resale Price Maintenance, Board of Trade, London, June 1949, Cmd. 7 
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We believe that is sound public policy, clearlv and precisely stated. It is now 
our national public policy except for the Miller-Tydings aberration. The function 
of the bill before you is to extend that aberration. 


MONOPOLISTIC ASPECTS OF THE FAIR=TRADE LAWS 


When Congress passed the Miller-Tydings amendment, it said, in effect, that 
competition for the distribution half of the consumer’s dollar could be destroyed 
lawfully by resale contracts, but that the antitrust laws still required competition 
for the production half of that dollar. 

Novel and strange constructions of the commerce clause have been advocated 
in the past two decades. Nothing more strange has been proposed than the dele- 
gation of power by Congress to the States to determine whether monopolistic 
restraints upon the flow of interstate commerce shall or shall not be permitted at 
the discretion of private parties. Not being a lawyer, I do not presume to express 
an opinion as to whether Congress can constitutionally surrender its power over 
interstate commerce to the State legislatures and thus permit them to permit 
private persons to price fix, but Iam sure that it would be most unwise and ought 
not to be done. 

The Miller-Tydings amendment and each of the so-called fair-trade laws con- 
tain express prohibitions of horizontal agreements between producers, or between 
wholesalers, or between retailers as to sale or resale prices. The advocates of 
price fixing widely proclaim that this prohibition provides full and complete 
protection to the consumer. The record is to the contrary. 

The claim that only vertical systems are used is untenable. Experience shows 
that price-fixing systems almost invariably have as their concomitants coercion, 
espionage, boycotts, blacklists, and cutoffs. Price fixing inevitably, especially 
as to enforcement, spreads out horizontally. These systems cannot be operated 
or enforced without concerted action by manufacturers and wholesalers. They 
make tattletales of retailers and create ill will. 

Under the pressure of trade associations, a leading producer of an item will be 
told that if he does not fix the resale price with a guaranteed selling margin satis- 
factory to the trade, his product will be put under the counter and not offered 
unless the customer asks for it.!® Under this pressure he surrenders, because he 
wants the good will of the fair-trade committee of the trade and the business of 
ts members.!" 

The Department of Justice has publicly stated that if it had the money and 
staff to investigate every resale price contract and to proceed with legal action where 
the arrangement goes beyond the statutory authorization, there would be no resale 
price problem for there would be praetically no resale price contracts." 

If retailers engaged in commerce were to meet and agree that they would sell a 
particular identifiable article only at a particular fixed price, the agreement would 
be unlawful under the Federal antitrust statutes and often under similar State 
aws. But if the same result is obtained by means of a single resale contract bind- 
ing nonsigners, which under this bill would bind all retailers in the respective 
states, there would be no need for a conspiratorial meeting. 

If the nonsigner clause can be made legal, a single manufacturer need make no 
more than 45 resale contracts throughout the country and thus control the entire 
listribution machinery for his product in the 45 States. He could do this without 
nvesting a cent in distribution facilities or taking any of the risks of distribution. 
Yet, it is claimed that this system, which will coercively bind all retailers whether 
they sign or not, is permissive and voluntary. 


RESALE PRICE FIXING SYSTEMS ARE NOT ENFORCEABLE 


Price-fixing laws are unworkable. No practical means to compel their enforce- 
ment are provided and none are feasible. Just as prohibition did, they breed 
evasion, hypocrisy, fraud, and discrimination. Many retailers who want these 
bills expect that manufacturérs will countenance violations on their part but en- 
force against the more prominent stores. This is not mere speculation. It is 
backed by the facts and figures of Macy’s experience under price fixing prior to 
the Schwegmann case. 


% Edwards, Corwin D 1intaining Competition, MeGravy ll Book Co., Inc., New York, 1949, p. 7 
tnote 49 
? Report of the Federal 
' Temporary National 
hit No. 270%. March 


ember 13, 1945, pp. Ix-ls 


} 








560 RESALE PRICE FIXING 


What happened in the electrical appliance trade will serve as an example. 
When supply caught up with demand at the end of World War II, these discount 
houses, especially in the New York area, sold below fair-trade prices and their 
business flourished. In December 1948, the discount house phenomenon and the 
eyewinking of price-fixing manufacturers was described and documented in four 
articles (which I ask leave to submit) entitled ‘‘Don’t Discount the Discount 
Houses,” published in Retailing Daily, a leading trade paper in the household 
appliance field. Articles appearing in the August and September issues of Con- 
sumer Reports (also submitted) demonstrated that sales below fixed prices were 
common and notorious in Baltimore, Boston, Chicago, Detroit, Los Angeles, 
Milwaukee, Philadelphia, Pittsburgh, Portland, Salt Lake City, San Francisco, 
and Seattle. A countrywide tour of a representative of McCall’s Magazine, as 
reported in the May 1950 issue of Consumer Reports showed that price cutting 
was regularly practiced by dealers in every one of the 122 cities and towns visited. 

Macy’s experience with General Electric Co. is typical. Macy adhered to the 
prices prescribed by GE up to the spring of 1950. By that time, Macy’s regular 
volume in the sale of appliances (excluding special promotions on price-free mer- 
chandise) had declined 45 percent to 50 percent from 1947, even though merchan- 
dise had been scarce in 1947 and was plentiful in 1949 and 1950. Other New 
York department stores and retailers—small and large—observing fixed prices 
were just priced out of the market by discount houses and other dealers not 
observing fixed prices. 

Macy’s shoppings in March 1950 showed that of 10 concerns against whom 
General Electric had obtained injunctions in 1948, every one was continuing to 
sell at cut prices. After repeated complaints to the manufacturer, Macy’s, in 
March 1950, reduced the price on two General Electric small electrical appliances 
to test the matter. It thus invited a suit which General Electric brought. 

General Electric then got busy. Within 3 weeks they began about 50 lawsuits, 
obtaining an injunction in nearly every case. But customers continued to buy 
from the discount houses at cut prices. 

Despite widespread publicity given to the General Electric injunction campaign, 
shoppings made by Macy in March, April, and May 1950, revealed that of 436 
retail stores carrying General Electric appliances shopped in Manhattan, 76 
percent were selling General Electric appliances under the fixed price. These 
shoppings were documented and the findings verified under oath in the court 
proceeding. Summaries and Analyses of Macy Shoppings, an exhibit in the court 
proceedings, is herewith submitted. 

Shoppings made by General Electric itself during the period from June 3 to 
September 5, 1950, showed that 48 percent of 189 retail stores shopped in Man- 
hattan, and 76 percent of 88 retail stores outside Manhattan cut prices—even 
during the period of this well-advertised litigation. 

By August 1, 1950, General Electric had about 100 injunctions. During August 
1950, Macy’s again shopped and found that of 374 retail stores so shopped in 
Manhattan, 70 percent were selling below the fixed prices. 

Trial of General Electrie’s suit against Maey, at which over 170 witnesses 
testified, began on September 11, 1950, and continued for about 9 weeks thereafter. 
Even during the period of the trial, General Electric’s own shoppings showed that, 
despite the issuance of over 150 injunctions, the percentage of violations in Man- 
hattan was 44 percent, and 47 percent in other parts of New York. Shoppings 
made by Maey’s during the trial period of 77 of the largest dealers in electrical 
appliances in Manhattan showed that 81 percent were selling General Electric 
appliances below fixed prices. 

Most significant on enforceability of such laws, 70 percent of 90 stores previously 
enjoined by General Electric continued to violate after the injunction order. 

The court stated with respect to Macy’s action: 

‘“* * * the evidence shows it maintained such prices scrupulously for a long 
period of time, even when the discount houses were cutting prices. What Macy 
did object to was the ineffective enforcement which allowed the less conscientious 
discount houses to cut prices and thus put Macy at a competitive disadvantage 
* * * There is no doubt that Macy suffered a real economic disadvantage and 
made the decision to force the issue by cutting prices in complete good faith.” 
(103 N. Y. 8S. (2d) 440 at 451.) 

The trial judge, evidently impressed by General Electric’s injunction campaig! 
after the suit was started, granted injunction against Macy, but conditioned the 
injunction upon General Electric’s continuation of its enforcement activities 





9 General Electric Co. v. P. H. Macy & Co., Inc., 199 Mise. 87, 103 N. Y. S. (2d) 440 (1951), rev'd 105 
N.Y. 8S. (2d) 1001 (1951). 
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Macy’s appealed. Pending the appeal, shoppings disclosed that from January to 
May 1951, of 279 retail stores carrving General Electric appliances, 77 percent 
sold at cut prices. By this time General Electric had obtained over 200 injunc- 
tions. After the appeal record was filed and after argument, General Electric 
asked the court to discontinue the suit. Maev’s objected to the discontinuance 
and sought a decision on the merits. Over Macy’s objection and its stated willing- 
ness to have the appeal decided without regard to the Schwegmann decision which 
was handed down while the Macy appeal was pending, discontinuance was 
allowed. The injunction against Macy was vacated, and the court directed pay- 
ment of costs by General Electric.” 

These facts—and they are matter of court record—are stated not to impugn 
the good faith of General Electric in their attempt to enforce their resale prices 
but to point out that if such a powerful, well-financed and well-organized manu- 
facturer of highest repute cannot by injunction and contempt process enforce 
such a system, no manufacturer can or will; also that few retailers discriminated 
against as was Macy can be expected to spend the money required for shoppings, 
lawvers, and litigation expenses to protect themselves from such discrimination 

The General Electric situation was not unique. During the same period, the 
New York Supreme Court found that resale price maintenance had broken down 
in the camera and allied photographic fields.2! Similar situations existed in the 
cigar, television receiver, typewriter, and other fields 

More recent shoppings by Macy of 212 dealer outlets reputed to have signed 
price fixing agreements with another electrical manufacturer since the Schweg- 
mann case showed that over 70 percent of such dealers were selling at less than 
fixed prices. 

It must be clear from these facts that the natural laws of supply and demand 
and of human nature to move and buy goods as the fluctuations and exigencies of 
trade require cannot be abrogated or confined by the rigid and artificial barriers 
of price fixing. The natural American instinct for competition will assert itself. 
This will happen despite coercion or even the sanctions of injunction, fine or jail 
sentence. 


THE SO-CALLED PRICE WAR 


In May 1951 when the Schwegmann decision was handed down by the Supreme 
Court, retail and wholesale stocks were high. The great buying splurge of 
December and January had faded away. There was powerful consumers’ 
resistance to high prices. The epochal decision brought the first break in a long 
period of generally rising prices. It was not too important in terms of the over-all 
cost of living, but it was at least a ray of hope. The decision removed from non- 
signers the previous restraint on normal competition. Macy was a nonsigner. 
Hence, Macy’s cash price policy could be applied to goods previously regarded as 
price fixed. 

As a result of the Schwegmann decision, Macv’s was required to make good 
ts endeavor to offer its cusiomers a savings for cash with respect to goods no 
onger legally price fixed, branded or not Macy’s did not pick merely a few 
branded items, but reduced by 6 percent the prices of several thousand previously 
price-fixed items, and so advertised in the newspapers. 

For a while the competition was rough on some items. Some prices went too 
low, but by and large the excesses were soon corrected as they usually are 

Price fixing manufacturers and competitors studiously silent during the years 
when Macy’s was adhering to fixed prices while discount houses were selling it 
large volume at less, then started afurore. Their indignation apparently was not 

mueh directed against the price reductions as against the advertising of the 
application of Macy’s cash pricing policy to goods formerly price fixed. 

[ suppose that if Macy’s had failed to apply its advertised policy, these charge 
competitors who naturally don’t like Macy competition would, as they have un- 

iccessfully done in the past, have charged us with misleading advertising If 
we had not made the 6-percent reduction, they would have been right. Instead, 
with a view of challenging and disparaging our cash pricing policy (as they have 
tried to do at times over short intervals in the past), some of the charge stores made 


similar reductions Thereafter, as is the case where there is no price fixing, our 
prices were determined by competition. As usually happens, after time a prices 
returned to normal competitive levels. 

In closing, may I remind you of this statement by the late Mr. Justice Hughes 
in Dr. Miles case 


Rolet. 194 Mice. 1919 (1940 


Dr. Miles Medical Company v. John D. Park & Sor 


105 N. Y. S, (2d) 1001 (1951 
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“The complainant having sold its product at prices satisfactory to itself, the 
public is entitled to whatever advantages may be derived from competition in the 
subsequent traffic.” 

The overwhelming majority of expert opinion still regards that statement not 
only as good law but good economics and good sense. 

I repeat that if we are to have competition, then it should not only be at the 
manufacturing level but at every level, and especially at the retail level. If we 
are not to have competition and are to have a planned economy, and planned 
not be the elected representatives of the people but by private trade groups, 
then we should not amend the Miller-Tydings Act or the Federal Trade Commis- 
sion Act, but we should repeal the antitrust laws in their entirety. The need of 
the times is not a further whittling away of the antitrust laws. The Miller- 
Tydings amendment and all other price-fixing proposals are at war with the basic 
concept of the antitrust laws. The bill before this committee should be defeated 
and the Miller-Tydings amendment repealed. 

The CuarrMan. Very well, we thank you. 

Mr. Lloyd C. Halvorson of the National Grange. 


STATEMENT OF LLOYD C. HALVORSON, ECONOMIST, THE 
NATIONAL GRANGE, WASHINGTON, D. C. 


Mr. Hatvorson. Mr. Chairman, this bill, H. R. 5767, is a medicine 
brewed by economic witch doctors. ‘The medicine makes its manu- 
facturers and merchants merry at the thought of what it will do to the 
customers who enter their doors. In order to have the right appeal it 
carries the label ‘fair trade,’’ and it makes all sorts of claims for the 
treatment. 

Fortunately, none of the large citizen or consumer groups for whom 
the medicine is designed, have indicated any desire to buy it and 
many have spoken against its use. They are not easy to bamboozle— 
they have learned what is in the package—they know what it will do 
to their pocketbook and they know what violence it will do to our 
antimonopoly laws and to our concepts of freedom of the individual. 
If this medicine is rammed down their throats, the consequences are 
easy to see, 

I might say I am very pleased to say I know that the proponents of 
the bill seem to be very concerned with the consumer. If we all have 
the same objective I think we should arrive at the same conclusion. 
I think witnesses, however, have proven that it is not in the consum- 
er’s interest. 

If we are all concerned with the consumer’s interest I don’t see 
how the Congress can do anything but turn the bill down. 

Last fall the delegate body of the National Grange voted to oppose 
attempts to further legalize resale price fixing. ‘The National Grange 
is a farm organization composed of 8,000 local and county granges. 
It has over 860, 000 members and is organized in 37 States. In the 
appendix is an excerpt from the annual address of Herschel D. New- 
som, master of the National Grange, opposing resale price fixing. 

I was astounded at the remark made yesterday that a survey had 
been made of consumers and about half of them stated the feeling that 
they would rather have the manufacturer set the price than the retailer. 

I think this is amazing because it reflects a lack of confidence in 
some of the local merchants, it seems to me, more than anything else. 

Before the House committee, the pro-fair-traders are trying to make 
the committee believe that the local drug store was the center of 
public opinion and that the druggist had the implicit confidence of all 
of its patrons. 
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Now I am sure that if these people who believe so strongly in fair 
trade are so concerned with the consumers, that we would probably 
be all agreed to letting the manufacturer set a maximum price but not 
a minimum price. If the poll had been conducted on that basis I 
think probably everyone might think it would be a good idea to let 
the manufacturer set the maximum price but nevertheless the com- 
petition set the retail margin below that to any place where an operator 
van make a profit and reduce price. 

Are the economic and social implications of resale price fixing of 
fundamental concern to the Senate of the United States? 

When the arguments for resale price fixing, the so-called fair trade 
break down as they easily do, the proponents say: ‘‘This is only an 
enabling act for the people of the 48 States to do as they wish.” 
They argue that the good versus bad of the bill should be argued 
there, not here. ‘This tactic is to be expected from proponents of an 
undesirable bill who are hard put for answer to revealing questions. 
In substance, what this means is a request to let the States tnvalidate 
the national antimonopolistic laws. 

Section 8 of the Constitution gives Congress the power ‘‘to regulate 
Commerce with foreign Nations, and among the several States, and 
with the Indian tribes.”” One of the major reasons for the failure of 
the union of States under the Articles of Confederation was the fact 
that the States could and did create all sorts of barriers to interstate 
commerce. With the adoption of the present Constitution in 1789, 
the States were not allowed to do anything to burden interstate com- 
merce unless they had the permission of Congress or unless it was a 
reasonable and necessary exercise of its police powers The Congress 
itself passed many laws to further freedom of commerce and to prevent 
mean y and restraint of trade. Now there is before the Senate this 
bill, H. R. 5767, which seeks to amend the Federal Trade Commission 
Act so as to allow the States to burden interstate commerce. 

It is entirely obvious to anyone who has read H. R. 5767 that it 
involves interstate commerce. On page 2 of the bill I find this 
sentence: 

It is the further purpose of this Act to permit such State resale price fixing statutes 
laws, and public polimes to apply to commodities, contracts, agreements, and 
activities, in or affecting interstate and foreign commerce. 

This is asking Congress to delegate some of its constitutional authority 
“to regulate commerce among the several States’? to the States them- 
selves, even though our history proves the need for Congress to so 
exercise its authority as to prevent the burdening of interstate com- 
merce, 

Free flow of commerce and free competition is of utmost concern to 
the United States Congress. America does not lack for ability to 
produce. Our depression of the 1930’s was a problem of getting goods 
sold. Resale price fixing, which eliminates normal price competition 
on individual products at retail, makes for such high cost of distribu- 
tion and such rigidity in price that production has to be curtailed at 
the first slackening of demand. The free flow of commerce from the 
areas of production to the areas of consumption are stopped by toll 
gate price fixing at the customer level. Only free competition with 
flexibile prices geared to production and demand can ever hope in the 
long run to maintain the flow of commerce needed to maintain full 
production and full employment in our economy. 
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Legalized price fixing will add greatly to the problems of Congress 
through its effect on other segments of our economy. If prices of 
things farmers buy stay up in price and what they sell falls in price, 
you have a farm problem that requires action by the Congress. If 
farmers had fixed their prices and cut their production to the extent 
industry did in 1932, the Nation would bave seen suchs tarvation in 
this country that the depression would have been a nightmare of 
chaos and revolution. 

Industry cut production 50 percent and farmers only cut it 34 per- 
cent in 1932. 

The great problem of the American economy, after the defense 
build-up period is over, is going to be that of maintaining the full 
flow of goods from producers to consumers. Fixed mark-up margins, 
above the free competitive level, will restrict the amount of goods 
consumers can and will buy, and this burden on commerce will soon 
curtail production and cause unemployment and all sorts of economic, 
social, and political ills and evils. One of the best ways of increasing 
the American standard of living is to promote competition and effi- 
ciency on distribution so as to result in more goods at lower prices for 
the American people. 

In fact, if high fixed monopolistic prices such as this bill proposes 
prevailed in all parts of our national economy, they would ultimately 
destroy our free-enterprise system. ‘The sanctioning of resale price 
fixing is to invite an end to the kind of progress competition has 
brought us. We must always remember that two of the main ad- 
vantages of our free-enterorise system over socialistic and communistic 
systems is (1) the spur of competition, and (2) the freedom to buy 
and sell as one pleases in accordance with the free interaction of 
demand and supply. Survival in a free-enterprise system depends 
upon economic efficiency, and not upon political favoritism. Com- 
petition tends to eliminate the inefficient from business, but that is a 
smal] price to pay for progress, and an infinitely small price as against 
what we would have to pay if price fixing became the legalized policy 
for the Nation. 

These considerations make it quite clear that the economic and 
social implications of resale price fixing are a paramount responsibility 
of the Congress under our American tradition. It should not delegate 
its authority over freedom of commerce to the States. 1] am confident 
that the American people, like our Grange members, will hold the 
Congress accountable for its authority over interstate commerce 
given to it by the Constitution. 

Of course, this home-town bill that was discussed yesterday is in 
direct interference with interstate commerce. Even the sale of, not 
only the movement but the sale, from one State to another. 


THE NONSIGNER CLAUSE IS UN-AMERICAN 


The principal reason for H. R. 5767 is to reverse the effect of the 
Supreme Court decision in the Schwegmann case. This decision held 
that State laws went too far in allowing a manufacturer to enforce a 
resale price-fixing contract upon merchants who had never signed 
them. 

To members of the National Grange it is shockingly un-American 
to suggest that a contract between private parties be enforced upon 
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others. A man who owns goods in his own store, would in effect be 
told ‘‘you will be guilty of an unlawful practice for which you can be 
sued if you sell these certain goods you own 4 less than the contract 
price between manufacturer ‘A and retailer A.” This is a shoc king 
attack on the rights of private property. The price-fixing boys say 
“Well, he doesn’t have to handle fair-traded items in his store if he 
doesn’t like it.’ ‘This is like saying you don’t have to own private 
property if you don’t like it. 

As stated before, the major advantage of our economic system over 
communism and socialism is the spur of competition and freedom of 
the individual to engage in business and to buy and sell. Resale 
price-fixing destroys both and thus attacks the heart of our economic 
system and even our democratic institutions. 

It is only under dire conditions that the people together through 
Government should curtail the rights of property, but never should 
private parties be given wholesale authority to bind the rights of 
property and freedom of others. 

Under socialism and communism the Government does most of 
the regulating. Under fascism, which is known as the corporate 
state, big corporations, or cartels, or private business groups are given 
authority to regulate their industry by price-fixing schemes or other 
schemes. That is exactly what Hitler did with the cartel system 
in his country. I do not say that H. R. 5767 will bring us fascism, 
but it certainly is im that direction and it lays the ideal groundwork 
for fascism. It allows manufacturers by their own volition or upon 
the urging of business groups to make compulsory the price which 
subsequent owners of the manufacturer’s product must charge with 
no safeguards for the publice—the consumers. The control over 
price I might say is one of the most potent types of the economy 
that could possibly exist. It gives the power of Government to 
private groups without public safeguards. Fascism is certainly the 
worst of the foreign ‘‘ism”’ for then the economy is run by arrogant, 
insolent, selfish groups for their own ends with no concern for con- 
sumers or the general public. There is no substitute for competition 
as a safeguard of the public’s welfare. 

If we ever have to do anything to destroy any competition I think 
it is much better to allow the Government to supervise it than it is 
to turn it completely over to a business group themselves to admin- 
ister for their own ends. 

H. R. 5767 goes so far as to allow associations of merchants to sue 
noncomplying retailers if the manufacturer does not take action. 

At least that was included in the House debate. If that is true, 
it is a terrible thing because it would create a situation where the 
Association of Druggists or whatever other group exists could enforce it 
upon other merchants—a horizontal, forcing to make other merchants 
charge the same as thev are. 

If the American people, including small-business men, could get a 
full understanding of all the implications and all the deceit in H. R. 
5767, they will angrily oppose it. Deceit and deception is the stock 
and trade of this bill and it is also the stock and trade of communism, 
fascism, and nazism. We are doing all we can to get the American 
people to understand it, but we do not have the funds for full-page 
newspaper ads and the wholesale broadcast of literature. However, 
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we are confident that in the end the American people will know the 
truth. 


H. R. 5767 WOULD KILL NORMAL PRICE COMPETITION TO GET AT LOSS 
LEADERS 


The proponents of H. R. 5767 will bring out horrendous examples 
of loss leaders and price wars as arguments for their bill. Loss 
leaders are evils undoubtedly, but no economic system is perfect, and 
we must be careful not to cut off an arm because of a bad finger. 

The evil of loss leaders are greatly exaggerated and this truth is 
self-evident. We know that there is very ‘Tittle if any ‘‘resale price 
fixing’’ in the grocery business, and still-we find a very healthy situ- 
ation in the grocery business—a far more healthy situation than pre- 

vailed 20 years ago. The combined wholesale and retail margin on 
groceries has declined from 35-40 percent 25 vears ago to 15 20) per- 
cent today. Here we see how free competition has passed the benefit 
of increased efficiency on to consumers. There is still a place for the 
small independent grocery store and many have grown to be efficient 
self-service supermarkets. Undoubtedly the least efficient and most 
poorly located grocery stores folded up, but this is just a sign of prog- 
ress as was the passing of the horse and buggy. It took more volume 
to get maximum efficiency and under free competition the super- 
markets were free to achieve it and to pass most of the benefit on to 
the consumers. 

The price fixers will reply that grocery stores and drug stores are 
different things; but the answer to them is easy. In the non-fair- 
trade States the small drug stores are not destroved by big, ugly, 
unscrupulous monopolies. 

We should let competition decide what is a proper mark-up on goods 
sold at wholesale and retail. Certainly we should never have a lay 
authorizing price fixing so that efficient merchants who believe in 
lowering prices and selling more would be prevented from doing so. 

Under resale price fixing about the only competition between drug 
stores, for example would be by smiles and wiles. That is not th: 
kind of competition that makes for progress and efficiency and fo: 
passing on of benefits of increased efficiency to consumers. 

If the Congress thinks that “loss leaders’’ are a serious evil, it should 
legislate to curb that evil without providing the basis for destroying 
normal price competition as does resale price fixing. The loss-leaders 
argument should never be accepted as a sound reason for resale pric 
fixing. If resale price fixing were the only remedy for loss leaders 
the remedy would be worse than the disease. 


SMALL BUSINESS AND H. R. 5767 


One of the best arguments for an economic policy designed to pro- 
mote small business is that small business will help preserve fre 
competition and prevent monopoly. For this reason it does not 
make sense to argue that we should fix resale price and destroy price 
competition between retailers and wholesalers of many trade-marked 
products in order to preserve small business. The preservation 0! 
small business is not an ultimate objective in itself so the proponents 
of H. R. 5767 get the cart before the horse. 
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In fact, they do worse than that. They destroy the argument 
for preservation of small business. 

Assuming that private house brands of drug chains do not become 
too popular, then it certainly is true that resale price fixing will not 
only preserve the existing number of small-business men but might 
even increase their number. In fact, the higher the mark-up level 
becomes, the more small-business men we will have. If we would 
rather have more small-business men than lower distribution costs 
and lower prices for consumers, then certainly H. R. 5767 is the road 
10 go. J 

Some people really believe that small, prosperous businessmen play 
an important role in America and her communities. We of the 
Grange are in full agreement with those who so believe. However, 
from historical fact and experience in non-fair-trade States we know 
it is not necessary to resort to compulsory price fixing to preserve 
small business; and to do so by legalizing compulsory resale price 
fixing is to vitiate the honor and foul the place of small business in 
America. 

We of the Grange want to let small business be the Gibraltar of 
free enterprise, and not the appendage of a corporate state and a 
leech upon society. 

Resale price fixing does not in the long run help the individual 
small-business man unless .new competitors can be kept out. If 
Congress passed a law allowing the taxi drivers to get together and 
raise taxi rates and sue noncompliers, thev might benefit from higher 
rates for awhile but soon there would be less business for evervbody 
because there would be too many taxis and too few riders. That is, 
assuming vou raise the taxi rates above the competitive level. By 
regulation the taxi rates might be below a fair competitive level. 
However, the taxi drivers would really storm the Congress if it ever 
took action to repeal their enabling law even if the law wasn’t helping 
anvbody and was in fact costing taxi customers much more. Many 
would be sure that every taxi driver would have to quit if taxi rates 
were brought down to where they first were. It is a fact that many of 
them would quit, but why have more taxi drivers or small-business 
men than efficient volume justifies for it really helps no one but results 
in a waste of manpower and higher cost to consumers? 

Resale price-fixing is a barrier to new low-cost methods of selling 
and a barrier to the expansion of efficient firms that can profitably 
operate on a smaller margin than price-fixed margins. It is a protec- 
tion for inefficient merchants, and worse vet, it breeds more ineffici- 
ency by causing divisions of existing trade among more merchants as 
high-fixed margins attract new ventures and results in inefficient 
volume for most all. 

In the long run, small business units will survive better if they 
maintain optimum volume and a smaller mark-up than if they get 
up on the pedestal of high-fixed margins and less volume. This 
latter situation is an open invitation to efficient chain stores who can 
develop house brands and sell at whatever price is necessary to get 
volume business, and an invitation to manufacturers to establish 
their own retail outlets. The fair-trade advocates make a big point 
out of the smaller operating margin of small stores as compared with 
big department stores. This is cood evidence that ‘small business 
will go forward under normal price competition and that normal 
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price competition does not have to be destroyed to preserve small 
business. 

Small-business men complain about “price raids” and “loss- 
leaders.’’ Again we say, small-business men should be told to come 
up with a solution to that problem without destroying normal price 
competition, 

I think that loss-leader bill was probably a good one. I haven’t 
studied it in detail. 

It is argued that we must legalize price fixing in order to protect the 
inventory investment of small-business men. Small-business men 
have no right to ask for protection against normal price competition, 
and the loss-leader evil should be met directly by getting at the evil 
without destroying normal price competition. 

The Cuairman. We have been told by several witnesses that 31 
States have statutes against loss leaders. 

Mr. Hatvorson. I believe that is the solution. Let that be the 
solution as well as probably strengthening of the Robinson-Patman 
Act which prohibits price discrimination. That is another approach 
which I will discuss in my next section. 


FAIR TRADE WITH HONOR 


The Grange believes in fair play as a matter of justice, not the 
, €668,° ? : > o> ry. : . 
phony “fair trade” of H. R. 5767. To have those business units 
survive who can serve the public best, we need some rules for compe- 
tition. The rules should not destroy competition between retailers 
as does resale price fixing. 


Since 1937 we have had the Robinson-Patman Act which has 
practically abolished unfair price discrimination—a means by which 
big business could and presumably did put small business out of bus- 
iness not by its superior ability to serve the public, but by its ability 
to engage in economic thuggery. 

We suggest that if small businessmen do not think the Robinson- 
Patman Act is sufficient to maintain fair competition, that they be 
told that resale price-fixing kills normal price competition, the very 
patient we want to save. Small businessmen should solve the “unfair 
competition problem” by the Robinson-Patman approach. 

If loss-leaders are an evil used by big business to put small business 
out of business, then again I say we should have a bill to eliminate that 
evil and not to destroy normal price competition between wholesalers 
and retailers of trade-marked goods. 

Some people who favor H. R. 5767 are very forthright and admit 
they don’t like competition. They think it is bad for our economy and 
they think it is a cruel philosophy. They think that competition will 
lower wages and make every one poorer. This thinking is easily ex- 
ploded. It is axiomatic that our standard of living depends upon 
production, the output of goods and services, and not upon the level 
prices. The fewer people we have in distribution, the more people we 
can have in production. If we want higher monetary prices, that can 
be achieved by monetary and fiscal policy. 

To the extent distribution margin can be reduced, as in super 
markets, the extra volume will keep business profitable and result in 
a large demand for the product of primary producers and manu- 
facturers. 
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As to the philosophy of competition, it is cruel to the inefficient only 
for & moment because competition generates progress and a higher 
standard of living for the people. Free and open compe tition also 
means free and open opportunity to use our talents to the highest 
possible degree. 


THE ““MONOPOLIES WILL GET YOU’’ THEORY 


The proponents of H. R. 5767 argue that compulsory resale price- 
fixing is needed to prevent monopolies taking over our economy. This 
argument boils down to saying that we have to eliminate normal price 
competition between wholesalers and retailers in order to prevent 
monopoly. It is self-evident that, resale ire Rede creates a certain 
peculiar kind of monopoly in which there are many sharers instead of 
one. The proponents of H. R. 5767 seem to think that because there 
are many sharers to fixed prices it is not a monopoly. Sometimes |] 
think it is worse to have a lot of litthe monopolists than a big 
public opinion can more easily control the big one. 

Resale price-fixing weakens the efficiency of small-business men by 
subdividing the volume of trade among more merchants. When small 
business gets in this shape, it is quite likely that its apple cart will be 
upset by big business that sees a real chance to take over by develop- 
ing house brands, not price-fixed and increasing volume 

The proponents of H. R. 5767 argue it would not restrict competition 
because there is competition with other brands or between manufac- 
turers. Let us look at that one for it sounds so good. Frequently the 
fair-trade items are the best of their kind on the market and the only 
ones | would buy. Under fair trade there is no competition whatso- 
ever between retail and wholesale merchants in the sale of these fair- 
tre aded goods which I want. Why should there not be price competition 
between retailers on every product sold just as well as there is com- 
petition between manufacturers? 

The proponents of H. R. 5767 say that while horizontal price fixing 
is very bad, that vertical price fixing is not bad at all but good. That 
argument is a laugh because it gets caught in its own web. All it 
amounts to is that the druggists, for example, don’t have to get 
together themselves to fix prices horizontally on most nationally known 
products. All they have to do is to have the manufacturers fix prices 
vertically for they know it is horizontal when it comes to them. If 
you ever went shopping for a certain trade-marked product or a 
doctor’s prescription you know how “horizontal” vertical fair trade 
price fixing can get. 

In 1947 the National Association of Retail Druggists was fined on a 
plea of nolo contenders to an indictment charging them with having 
engaged in a conspiracy to fix the retail and wholesale price of drug 
items, to eliminate price competition among retail druggists, and to 
restrain competition. Today they are the loudest advocate of fair- 
trade legislation. Some manufacturers who did not care to fair-trade 
eater their product have already felt the economic bludgeon created 
by legalized pric e fixing. This bludgeon tends to eliminate manufac- 
turers who don’t play fair-trade ball, thus reducing competition at the 
manufacturing level, or else it results in practically no competition at 
retail. It is easy to understand why the retail druggists who are 
prohibited by our antitrust laws from engaging in horizontal price 
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fixing have come up with a bill to legalize vertical price fixing which 
also accomplishes horizontal price fixing. Unfortunately many people 
are fooled, but | hope the Senate of the United States will not be. | 
really believe it would be better to legalize direct horizontal price 
fixing among druggists, for example, than to legalize manufacturers to 
accomplish the same thing for the druggist by vertical price fixing. 
The reason is that the pe ople would understand the situation cle arly, 
and the price-fixing process would be more clearly before the public 
eve. 

The proponents of H. R. 5767 would have one believe that they 
are very afraid of big, powerful businesses or monopolists. Still in 
this bill, H. R. 5767, they want to give these big, powerful manufac- 
turers the power to enforce fixed retail prices upon all merchants in a 
State if only one or a few merchants sign the contract. Someday 
when this chicken of theirs grows up it might come home to roost. 

There are millions of small merchants in the United States, and 
barring a price-fixing enabling law, there will be pelnty of competition 
at retail in the foreseeable future to protect the buying public. On 
the other hand, we find great concentration of ownership at the manu- 
facturing level. For example, on a value basis, four « ompanies shipped 
92 percent of the files in 1947; four companies shipped 61.2 percent of 
the silverware and plated ware, and four companies shipped 61 percent 
of the vacuum cleaners. This is but a partial list showing concentra- 
tion. If price fixing is so essential to preventing monopoly among 
the millions of retailers, it is even more important at the manufac- 
turing level. Why shouldn’t we pass a law allowing the silver mines 
to set the price which each silverware manufacturer must charge for 
an ounce of the finished product. The variation in the workmanship 
of silverware probably is not as great as the variation of the service 
and environment under which silverware is sold. Of course, the anti- 
monopoly argument of proponents of H. R. 5767 is unsound on its face 

We can have fairly workable competition in the various manu- 
facturing lines even if there is considerable concentration and only 
a handful of competitors, provided we do not pass laws to increase 
the price power of the manufacturers. Of course, we are far from a 
monopoly situation in the retail field with close to 2,000,000 retailers 
The cry of monopoly raised by proponents of H. R. 5767 is rather 
paradoxical considering the millions of retailers and their desire to 
give control over their prices to relatively few manufacturers. 

Resale price fixing tends to curtail competition among manu- 
facturers as well as among retailers. In Monopoly and Free Enter- 
prise, a book published in 1951 by the Twentieth Century Fund, an 
objective and highly respected research institution, I find on pages 
322-323 the following statements: 

Depriving dealers of discretion in the pricing of merchandise obviously restricts 
competition at the retail level \n efficient merchant cannot, so handicapped 
get the full competitive advantage of his lower costs. Equally important, resale 
price maintenance has facilitated price stabilization at the manufacturers’ level, 
particularly among the few big companies that have been able by aggressive 
selling to preempt the lion’s share of the national market for certain important 
lines of consumers goods. 

The reason vertical price fixing tends to curtail competition among 
manufacturers, as wens as destroy it at wholesale and retail, is that it is 
a way of prearrangiag price. If you do not think this is important, 
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ask the railroads why they think most all truckers should be required 
to publish their rates. Ask them if it matters whether the truck rates 
are published for the future month or for the transactions of the past 
month. 

If prices are competitive at retail, there is certain to be pressure on 
the manufacturers for lower prices. However, if we allow manufac- 
turers to set retail prices, then everybody can be made happy and 
higher prices and higher margins passed on to the consumers as vou 
eliminate the downward price pressure of competition. 

Resale price fixing tends to breed move of the same, and it is likely, 
sooner or later, to force resale price fixing upon all products; and the 
little consumer protection found in non-price fixed substitutes will 
disappear. Tf three or four manufacturers fix nice wide margins pro- 
tected by law, very likely other manufacturers will be forced to do 
the same if they want their product on store shelves. Furthermore, 
resale price fixing, protected by law, could start a race among manu- 
facturers to forever raise margins in order to get the choice place on 
the merchants’ shelves 

Human nature being what it is, we can see what a highly organidze 
group of druggists, for example, could tell a manufacturer about the 
adequacy of his mark-up margim. I have been told by a druggist 
that mark-up margins in the drug business have moved up while in 
the grocery business, where price fixing has been practically non- 
existent, margins have moved downward 


EFFECT OF RESALE PRICE FIXING ON CONSUMERS 


Farmers strongly resent being forced to pay high fixed prices when 
some retailers would prefer to charge lower price and increase their 
volume as super markets have done in the grocery field. During the 
past vear | personally have saved $56.50 by buying a mixmaster, a 
camera, & projector screen, a 16-inch television tube, and an electric 
razor, all of nationally advertised brands, below the manufacturers’ 
dictated price. I am now about ready to buy a slide projector and 
hope to save over $8. Besides this, my wife and I have bought 
numerous trade-marked nationally advertised drug store products at 
less than the manufacturer’s list price. These savings cannot be 
laughed off or theorized away. If 1 were a farmer and had to buy for 
production, as well as family living, the savings arising from being 
able to buy for less than the manufacturers’ listed price would be 
probably twice as great. The savings I made in previous vears when 
| was furnishing my house were substantially greater. Resale price 
fixing will cost each American family from $10 to $100 annually, with 
farmers being hit the hardest. If resale price fixing should spread to 
more goods, as is likely, the amount extorted would increase 

Such experiences as mine are a thorn in the side of the proponents of 
H.R. 5767. They have to make the savings disappear someway, or 
else they wouldn't get the votes. With this grawing their minds, they 
have concocted the “bait and sucker” theory Supposed]y I must 
have bought a good many items that were not fair traded at big mark- 
ups. Actually, lam more inclined than ever to buy nationally famous 
and well established brands if | can get some reduction in price as | 
can here in the District of Columbia which has never had fair trade 
price fixing. My experience is that cut-rate stores usually cut prices 
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on a wide variety of well known nationally advertised brands with 
listed prices. 

Individual citizens resent the ‘sucker’ theory for it is so obviously 
false in most all instances. The level of education is today quite high, 
and with today’s transportation, newspapers, magazines, radio, tele- 
vision, and telephone, consumer ignorance is not what it may have 
been at one time. Actually, people are less apt to buy unknown 
brands if they can buy the nationally famous brands at reasonable 
prices. 

The price-fixers’ theory is that if a store cuts margins on some things 
it has to make it up on other items. No doubt some stores may try 
that, but I am very dubious that it could succeed because people are 
so brand conscious in our advertising age that it 1s hard to sell any- 
thing but highly advertised brands. In fact, if you read or hear the 
arguments of the compulsory price fixers you will find them saying 
that the small stores cannot advertise enough so they are dependent 
upon nationally advertised products. It 1s of course erroneous to think 
that if a store cuts a margin on some items it has to be made up on 
other items. Some stores need a 56-percent mark-up to cover costs 
but efficient stores, believing in volume, can probably get along on a 
25-percent mark-up. Certainly we do not want a Inw that prevents 
effici ient stores from passing the benefit of increased efficiency on to 
consumers. We are told it is cruel to let the efficient squeeze out the 
inefficie nt. This is truly a false claim for that is what made America 
ereat and has raised her people from the misery of want and dreary 
living to ‘the best-fed, best-clothed, and best-housed people on thi 
earth with plenty of leisure time. 

The fair trade price fixers say that since 1939 fair trade prices on 
drug-store products have risen only 16.4 percent while the Consumers’ 
Price Index-——cost of living-—has risen 88.3 percent. This is supposed 
to be an argument to ye that fair-trade prices are fair and in th 
consumers’ interest. I do not question their figures for a moment, 
but their logic is terrible. It is devastating evidence against fair- 
trade prices in 1939. Since 1939 hourly wage costs have risen 162 
percent in manufacturing industries and raw materials have also 
risen considerably. There must have been a scandalous profit margin 
in 1939, for how otherwise could labor costs have increased 162 
percent without affecting retail price more than 16.4 percent? Ma 
terial costs also rose, and it is quite certain that technology does not 
increase that fast. Even today the margins on fair-traded goods 
are much higher than what efficient merchants here in the District 
charge. 

If the price fixers are honestly concerned with consumers getting 
the most for their money, let them help us inform consumers that 
many times the manufacturers of famous brand products make 
private house brand of identical quality, or even superior quality, fo: 
a chain store, mail-order house, or other mass distribution, and throug! 
them the product is available for considerably less money. If we ar 
so concerned about the consumers, why not have a law that requires 
retailers to display in their store the wholesale price catalogs? Cer 
tainly if we are to have a fair-trade law that should be required for 
the public needs to know just what goes on under a law passed b\ 
their Congress. That way the public could really find out if there is 
something to the “bait and sucker’ theory in the non-fair-trad 
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States. No one should be opposed to more information for con- 
sumerwvrs. 

This committee of Congress should not act on H. R. 5767 until 
has adequate information on margins in fair-trade and non-fair-trade 
areas. In the hearings before the House Judiciary Committee durmeg 
the debate on the House floor rather conclusive information was pre- 
sented to show that prices were lower in non-fair-trade areas. The 
proponents of H. R. 5767 were rather disturbed by this information 
so they attacked the information by the “bait and sucker” theory and 
otherwise. If the proponents of H. R. 5767 are really sincere in then 
concern for the consumer they should be a rfectly willing to have this 
committee set u pa special unit to investigate prices in the fair-trad 
and non-fair-trade areas this summer and re all back next vear. We 
suggest this as a good alternative action to a favorable report on 
H. R. 5767. We should not hurry H. R. 5767 through until we have 
the facts from an objective study. Any attempt to hurry H. R. 5767 
through without a study will certainly make one wonder if the pro- 
ponents are afraid of the truth. 

Actually the price fixers’ concern for the consumers has a false ring. 
The great peoples organizations opposing H. R. 5767, are intelligent 
enough to speak for themselves. The great American centers of 
knowledge and study, our universities, which have done so much to 
advance our society, by research and thinking, have sent people here 
to oppose H. R. 5767. 

When there is a great question of fact involved in an issue, every 
effort to find the facet should be made before the Congress acts. 


H. R. 5767 COMPARED WITH MINIMUM WAGES, AND FARM PRICE SUPPORTS 


Minimum wages and farm price supports are usually way 
the prevailing wages and prices. Thus, the free market and 
competition operates In most cases most of the time. ‘This is 
cry from resale price fixing which rigidly sets the prevailing price 
above competitive levels. 

Minimum wages are set by the Congress. We would hardly think 
of turning that responsibility over to the labor unions and make their 
actions binding even if we said they would have to set the minimum 
wage below prevailing wages. Congress sets the parity formula 


ana 
then it sets the flexible support level and turns the administration 
over to a pubhie agency with plenty of safeguards written in the law. 
We would hardly expec t:&; ongress to let farmers set their own prices 
and make that price legally binding even in marketing agreements 
where no Federal price subsidy is involved. It would be especially 
absurd to let one farmer set a price in a State and make that 
legally binding on every buver of that product in thi Sts ite. That is 
eXac tly what H. R. 5767 pt ‘opose s to do for drugs and other so-called 
fair-traded products. 

I recognize that farmers do produce homogeneous products, more 
or less, whereas manufacturers have some differentiation between thei 
products but I think, thinking of it in terms that farmers produce 
homogeneous products, that last statement has some validity. 

It is quite strange to hear the price fixers argue that H. R. 5767 is 
so wonderful because it keeps Government out of business. What 
H. R. 5767 does is give a chunk of Government power to business for 
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their own selfish purpose. This is the worst kind of perversion of our 
democratic principles, for under such a situation the use of Govern- 
ment powers is beyond the control of the people. It smells like 
fascism. 

Parity prices for farm products go up and down with the price of 
things farmers buy. The more rigid the price of things farmers buy 
the more rigid are parity prices. Cc ongress was Wise in adopting the 
parity principle, but in H. R. 5767 even in turning price fixing over 
to private hands there is no such guiding principle. H. R. 5767 will 
tend to raise farm costs and rigidify them and thus make the farm 
problem much more difficult. 

It is sometimes said that Congress should help the small-business 
man because the Congress has helped everybody else. Usually this 
boils down to saying that Congress should give everybody an advan- 
tage. If the Congress is going to affect the operations of the free 
market and its income distribution, it should find out which economic 
group is in the worst shape and then figure out a reasonable plan of 
minimum aid with safeguards for the public and which interferes as 
little as possible with the forces of efficiency and economic ad just- 
ment. To try to help everybody by interfering with free prices is to 
help nobody and only makes things worse and impedes progress. 

There are certain kinds of Government aids to business that are well 
justified and those are ones which help business become more efficient 
through research and education. It is only by increased production 
and increased efficiency in distribution that we will all be better off 

I should have also included there the Robinson-Patman bill and 
such protection is against unfau price discrimination. 

If small-business men are in such terrible shape as to need relief, 
this committee should consider how to give them aid with the least 
violence to economic forces for efficiency, individual freedom, and 
with safeguards for the public interest. 

Is fair-trade price fixing needed to protect the property value of 
brands and trade-marks? 

No one has the right to increase the value of his trade-mark by a 
law that creates monopoly value. A trade-mark has value im a free 
market, and that is all the value it should have. A trade-mark is 
supposed to have value by virtue of consumer preference for a product 
~ known qualities. The value should not come from the power to 
control prices after it leaves the manufacturers’ hands. 

| would dare guess that when Congress set uP the provision for 
copyright brand names, trade-marks, and so on, it had in mind the 
possibility of making it possible for consumers Cc identify products 
of money value and not to give it to monopoly value. 

Even patents and « -opyrights for new products run for a limited 
number of years, but i can be renewed and thus, protected 
by law forever. Trade-marks—or brand names~— coupled with adver- 
tising have terrific value which may be as great as that of patents or 
copyrights. For example, many of the big tire manufacturers make 
a tire of identical quality for their famous brands. However, these 
off-brand or private-brand tires have to sell for considerably less 
money. This trade-mark situation makes it difficult: for a young 
enterpriser to break into a market with a new product even if he has 
as good a product as the well-known brands at a lower price, It ts 

1 powe ful force limiting new competition in the manufacturing bust- 
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ness. I am not arguing against trade-marks and the protection given 
them by our Government, but I don’t think we have to add the price- 
fixing privilege on top of it all. 

There is no need to fear that without resale price fixing, trade- 
marks and brands will not have value, and that national advertising 
will be futile. In the food business there are many brands that have 
established a reputation for quality. These brands are nationally 
advertised and still the individual grocer is free to establish the price 
and create volume by lower prices if he so desires. 

I beheve that cigarettes also are not burdened by price fiximg and 
there probably is more advertising than on any other product in 
America that [ know of. 


FAITH IN FREE ENTERPRISI 


The National Grange is a firm believer in free enterprise. It is the 
best economic system ever devised by man for it combines freedom with 
rapid economic progress. It plays no favorites. It allows us oppor- 
tunity to develop our talents and capacities to their highest possible 
pom 

The free competitive market of a free-enterprise system takes the 
selfish efforts of individual men and coordinates them into a powerful 
social force for the good of all without coercion from an all powerful 
state. Adam Smith referred to this automatic coordination as the 
“unseen hand.’ The reason a free competitive svstem works this 
way is that each mdividual farmer, manufacturer, and merchant can 
better himself by producing more or selling more. The result is that 
wages and imcomes rise faster than the cost of living. Since 1909 
factory wages have increased from 19.3 cents per ae $1.65—more 
than an eightfold increase. The cost of living from 1913 has risen 
only about threefold. 

That is the result of this competition in the normal economic sys- 
tem, where people try to produce more and sell more to better them- 
selves. 

\s soon as vou set up a monopolistic system they can benefit them- 
selves by cutting down production and raising prices which is just the 
reverse of the effect we want 

Monopoly and price fixing work against the social good because it 
destroys normal price competition and curtails production with adverse 
effects on wages, employment, and the economy in general. More 
production and that alone can raise our material standard of living. 
If the Congress passes a law that will tend to destroy free competition 
with its automatic coordination of selfish economic efforts for the 
common good, it will have to sooner or later replace the ‘unseen 
hand” with coercion. 

Businessmen have been loud advocates of free enterprise. They 
should shrink with shame when they suggest a price-fixing law to 
destroy normal price competition at wholesale and retail on the most 
popular goods on the American market. Free enterprise is worthy 
of far more than lip service. It is worthy of every ounce of self- 
discipline and statesmanship that exists in America today. 

From time to time our economy will present great economic prob- 
lems. They should be solved in a democratic way without delegation 
of price-fixing authority to private parties. Prices programs should 





RESALE PRICE FIXING 


operate only in cases of emergency or in special instances and not 
across the board in good times and bad times. The more price 
fixing the Congress legalizes, the more problems it creates for itself 
because of the adverse effect of price fixing upon other groups and 
uy on the economy generally. 

I. is our hope that Americans as a whole can learn to accept normal 
price competition, and that all of us, including farmers, will thus be 
able to survive economically with less—not more—reliance on restric- 
tive marketing and production devices. 

[ want to apologize for the length of my statement but we do con- 
sider this to be a very important matter. We have given it a lot of 
thought. A lot of the ideas are probably sort of minor but still we 
feel that we should try to bring out all the points in this important 
issue, 

The CHarrmMan. Your statement is full of meat and you have 
advanced a great many ideas. 

Did you have anything else you wanted to insert? 

Mr. Hatvorson. I would like to submit for the record an excellent 
article which appeared in the June first Post entitled ‘Lobby Paves 
Next Step for Fair Trade.’ 

I think it is an excellent article and should be in the record. 

The CuarrmMan. You have stated many times today that Congress 
has delegated authority to private persons. I wonder if that is 
exactly true. 

I do not read H. R. 5767 that way. There is no question whether 
H. R. 5767 delegates authority to the States on this question of fair 
trade. It may be that a State by its statute may delegate authority 
to private persons. 

Mr. Hatvorson. I stand corrected on that. It does tend to sanc- 
tion it in view of the fact that we know there are those 45 States 
today. This bill would give effect on that very situation. I think 
with Congress knowing that fact that it should not sanction these 
State laws with this kind of an enabling law. 

The CuatrMan. We have 45 States and each of them have a 
statute. They can change their statutes and they get a blanket 
approval by the Congress. Perhaps each of the 45 States don’t 
get too far out of line today, but how does Congress know that the 
State statutes will not be drastically changed? 

Mr. Hatvorson. I think there is that definite danger and we 
think the idea of giving control over interstate commerce to the States 
is a bad one because it has great economic repercussions which become 
direct problems of the Congress. We thik this would be very 
unwise. 

The CuartrmMan. There are some standards set up in section 2. 
want to examine those standards and see how definite they are. 

Witnesses have made conflicting statements with respect to the 
effectiveness of those standards and just what they may mean, what 
they may mean by competition—‘‘free and open competition’ for 
instance—what that term may mean with respect to this law. 

Mr. Hatvorson. There are many commodities on the market 
with which the people are not familiar. To force them to have to 
buy those commodities when they are not familiar with them or else 
to make them pay these higher fixed prices on the known brands is 
wrong in either case. We think there should be perfectly good com- 
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petition on the well-known brands at wholesale and retail. Not 
only the unknown brands but as well in the known brands. 

I cannot see where there is any protection to the public in being 
able to buy a brand of unknown quantity or quality. And for that 
matter there are many patented products on the market today that 
have unique features and there are no products identifiable, hardly, 
in the commercial manufacturing world today. There are certain 
differences. 

My wife will want a certain kind of coffee maker that has certain 
properties and so on, and in the other case we are probably willing to 
pay double the price, but why should we pay more than the normal 
competitive price? It is still wrong to restrict the competition on the 
items which I desire most. 

The CuarrMan. We thank you. 

Mr. Hatvorson. Thank you very much for the privilege of appear- 
ing and presenting our point of view. 

The Washington Post article of June 1, 1952, entitled ‘Lobby 
Paves Next Step for Fawr Trade,” referred to by Mr. Halvorson, 
follows: ) 

From the Wa 


LoBBY Paves NExT Step For “Farr Trap 
(By Alfred Friendly, Post reporter) 


The Senate Interstate Commerce Committee begins consideration tomorrow 
of one of the most remarkable—to use a charitable word—pieces of legislation 
ave received serious attention on Capitol Hill in many years. 
It is the resale price maintenance, or fair trade bill, which, if 
me of the most dazzling triumphs of lobbying in recent history 
It is opposed by the great mass of the public, which is to say labor, 
ind consumers in general, as demonstrated by protests from consumers’ organ- 
ations, the CIO, the American Farm Bureau Federation, the National Grange, 
and the General Federation of Women’s Clubs 
Yet the bill passed the House, 196 to 10 (a teller vote, where the names of the 
a 
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egislators are not recorded Pm and its chances of Senate passage are good. 
Those who favor it are a relatively minute fraction of the American public—a 
group known as the American Fair Trade Council, some manufacturers of brand 
ame products, most of the big drug manufacturing companies, some chain 
tores and other merchants, and the American drug store proprietors 

It is the last-named who have made the noise and done the spectacular lobby- 
ng. Their organization, the National Association of Retail Druggists, has re- 
veatedly and publicly crowed in triumph at having sent an avalanche of letters 
and telegrams, at having swamped the House with communications, at having 
provoked a flood of telegrams and letters to members of the House Interstate 
Commerce Committee, the Rules Committee and the membership as a whole. 
National Association of Retail Druggists claims credit 

lt i 


Quite accurately, the 
Commerce Committee rather than the 


r having routed its bill to the ( 
House Judiciary Committee, which was less favorable to it. 

The bill, introduced by Representative John A. McGuire (Democrat of Con- 
ecticut), is not, as is generally thought, a complicated affair. On the contrary, 

is the essence of simplicity. It provides in effect an exemption from the anti- 


iterstal 


rust laws. 
It permits the enactment and enforcement of State laws providing that when 
ing either a minimum or 


tipulated resale price for an article, that contract is binding on all other retailers 


ne manufacturer enters a contract with one retailer sett 


the State, signers as Well &8 nonsigners. 


of 


Thus, if one manufacturer of a trade-marked item agreed with one retailer 


1 


e item in Maryland that the article will be sold for $1 at retail, no other retailer 
the Free State could sell it for less than $1, regardless of whether he approved 


the contract price or not. 
It is self-evident, of course, that such an agreement—and the law that would 
nit it—is exactly 180 degrees opposite the philosophy and spirit of the national 


Ist po icv. 





> 
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The bill is advanced ostensibly to protect small business, the heart and essence 
of the free-enterprise system. Yet it would deny small businesses all opportunity 
to act freely in their main field of action, price. They would remain not inde 
pendent retailers, but would become mere conduits for disposal of a manufac 
turer’s product, at the price the manufacturer sets, without leeway to attract 
customers by lower prices, or to convert what economies and efficiencies they 
develop into lower prices and higher volume. 

Finally, and this is the supreme irony in the legislation, it contains a sleeper 
which could be used to destroy the small druggist or retailer entirely. 

The MeGuire bill, supposedly designed to stop the cut-rate chain, department, 
and superdrug stores from undercutting the small independent retailer, provides 
not merely that one contract setting a minimum price becomes the minimum for 
all retailers in that State. It also provides that a stipulated price may be agreed 
upon by one manufacturer and one retailer, and that that price becomes the sok 
price—maximum as well as minimum—for all retailers 

A little thought shows what could bappen 

Suppose the cost to a manufacturer of 100 vitamin capsules is $3 and he believes 
he can outsell his competitors by a big margin if he can get the retail price down 
as low as $3.50. Suppose alsc that he can find one big super cut-rate drug store in 
Virginia to content itself with the 50 cents profit, and enters into a contract wit! 
that store for maintenance of the retail price at the stipulated figure of $3.50 

‘hat stipulated price then becomes binding on every druggist in Virginia. The 
margia is much too low for the small druggist to bandle the vitamin capsules at a 
profit He has the choice of carrying them as a service to his customers and selling 
them at an unprofitable price, or else not stocking the item 

Multiply the example by a few hundred of the brand-name items which every 
druggist dealsin, and the result is obvious: The little fellow goes to the wall, and the 
cut-rate octupus, against which the bill is supposedly directed, takes over all thi 
business 

For this reason, and from other evidence (chiefly the contributions of big drug 
manufacturers to the lobby for the MeGuire bill), there is considerable reason to 
believe that the small druggists have been made the unwitting front-men for the 
manufacturers in the lobby compaign 

In any event, however, it is clear that they have been badly bamboozled, 
perhaps by their own propaganda, in their anticipations of what the MeGuire bill, 
and resale price maintenance, will do for them. 

There is no denying that they face a serious economic problem, There are 
several causes 

First, the big cut-rate drug stores can undersell them, Second, the big drug 
chains can market a substitute produet, under their own name, similar to the 
well-known brand name products, at a lower price. Third, big but unserupulous 
merchants can lure customers into their stores with loss leaders—-a few items 
advertised for sale below cost—-and then load up the customer with a host of other 
items. Fourth, the big chain groceries have begun to cut into the drug store 
business. Eighty-five percent of the Nation’s leading supermarkets now se 
drug items. 

However vou may feel about the justice and fairness of binding all merchants ir 
one State to sell at the price agreed upon by one merchant, and however vou may 
feel about a regulation forbidding a seller to vend his wares at whatever low pric 
he chooses, the fact is that the MeGuire bill would indeed stop the practice of los- 
leaders 

But, if the loss leader is an unfair trade practice, there are plenty of ways t 
eliminate it by direct and simple legislative action. This is a pig which does not 
have to be roasted by burning down the house. 

3ut there has been no demonstration that the McGuire bill solves the druggists’ 
other problems. Every indication points to the conclusion that it will only mak 





them worse 

If resale price maintenance succeeds, as the small druggists intend, in fixing a 
high price for a brand-name product for all sellers, the big drug chains and supe! 
stores will have even more incentive to push the sales, at a slightly lower price, 
of a competing product marketed under their own name. If the fair-trade pric: 
of Mead’s cod liver oil is 57 cents, and the chain drug store knows no other druggis 
can drop the price to compete he will attempt—and doubtless with suecess—t 
push his own brand of cod liver oil for 50 cents 


Similarly, the MeGuire bill will not cure the problem of competition from thi 
grocery chains. In fact, it was the growth of fair-trade laws in the individua 
States in the last 10 vears which produced that phenomenon. 
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When the grocery chains found, in a fair-trade State, that the cost to them of 
a tube of Williams lather shave cream was 34 cents, and that no one could retail 
it for less than 53 cents, they concluded that this was a profit they could not over- 
look. The mark-up was far higher than that on the groceries they sold; they could 
sell the shaving cream with this high mark-up without fear of making anv customer 
angry, because no one else could sell it for less. 

Whichever way the tair-trade laws work, the small druggist, or retailer of any 
ort, is likely tobe hurt by them. Ifa manufacturer chooses to obtain a stipulated 
low price with one efficient, low mark-up distributor, the other retailers will have 
to sell the item at that low price, unprofitable for then 

\lternatively, if a high minimum price is set, there is everv incentive f 

t 1} ‘mi, taking away busine im the litt 
evreat stimulus for the bis 
‘m thev have produced ut 
nnot drop their prices o1 


vho calls for free 


i this does te ihe eounsut 


of a multitude of evidence ¢ 
price ft 20S brand-name iten 
‘ 


15 States which have fair-trac 


as the MeGuire bill would be), the combined retail selling pric 
8945.10 In the remaining three State Texas, Missouri, 


District of Columbia, which do not have fair-trade lay 


»consumer in those four fortunate jurisdictions saves 17 percent on t] 


‘The ( ‘HAIRMAN. Mr. Donald Montgomery. 


STATEMENT OF DONALD MONTGOMERY, WASHINGTON REPRE- 
SENTATIVE, UNITED AUTO WORKERS, CIO, WASHINGTON, 
D. C. 


Mr. MonrGomery. Mr. Chairman, my name is Donald Mont- 
vomery. Iam director of the Washington office of the United Auto- 
mobile Workers, CIO 

By way of qualifying myself, I suppose I should say that I was asked 
by the organization to appear on this bill because from 1924 to 1929 
| had served as an assistant to the attorney general of Wisconsin in 
the administration of the unfair competition laws and the antitrust 
laws of that State. Then for 3 vears I was with the Federal Trade 
Commission engaged in the preparation of that chain store inquiry 

Later on, for 7 vears, | was a consumers’ counsel in the Department 
of Agriculture and in that capacity also became somewhat familiar 
with the tvpe of problem involved in this act 

The CHatrman. You should make a very good witness on this 
subject. 

Nr. \Lon rGoMEry. The MeGuire bill is bad medicine for consumers 
and a quack remedy for the economic ills it is aimed at. While 
ey ing consumers to pay high fixed prices, it will not solve the com- 

titive problems of small retailers. It can only make them worse 

hes alleged purpose is to protect small retailers against big retailers. 
It proposes to do that by making big and little retailers alike sell at the 
same high prices. It can’t even accomplish that purpose completely. 

All the MeGuire bill can do is to enforce high fixed prices on the 
iationally advertised products of those senna tints rs who go along 
vith the idea. But nothing in as law or any other law can prevent 
the chains and supermarkets and Macy’s from selling just as good, or 
etter, merchandise under their own brand names at lower prices. 
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Some of the very manufacturers who, under the McGuire bill, will 
freeze prices of their nationally advertised lines will put up products 
under private labels at lower prices for the cut-price retailers. 

In the long-run, the net effect of all this price fixing will be to wake 
consumers up to the fact that when they blindly buy the big names of 
national advertising they are being taken for a ride. The McGuire 
bill puts them on notice. If it becomes law, experience, eventually, 
will complete their education. 

But the short run must also be considered. It will take a long time 
to convince the majority of consumers that the value of a product has 
no fixed relation to the advertising expenditures that are made on it, 
and that when they pay high fixed prices for glamour and guff they 
are paying for something they can’t eat, smell, wear, or cure a cold 
with. While consumers slowly but surely are being taught this lesson 
by the price fixers, many of them will continue to pay high fixed prices 
when they could get just as good, or better, products at lower prices 
at the cut-price stores. 

This is what proponents of the MeGuire bill count on. It will pad 
retailers’ profits while it lasts, even though it is only hastening the day 
when they will have to face up to the realities of the problems they 
are up against. 

These problems are tough but not insuperable. There is the prob 
lem of misleading and deceptive price cutting by some large retailers 
For example, the loss leader—the sale of a well-known product at little 
or no retail mark-up so advertised as to put over the idea that all the 
goods handled are sold on the same low margin. The unfair competi- 
tion law is adequate to cope with this deception. If not, it can be made 


so. But the Federal Trade Commission will need adequate funds i! 
it is to stamp out this unfair practice. 

How does the McGuire bill propose to deal with this problem? It 
proposes to prevent unfair competition by the simple device of elimi- 
nating competition altogether. This is like protecting the public 
against fake going-out-of-business sales by passing a law requiring a 


merchant to stay in business whether he wants to or not. 

Another problem is the unfair advantage which chains and othe 
big retailers enjoy in the special discounts and concessions which they 
force their suppliers to grant them. The Robinson-Patman Act ts 
aimed at such discrimination. If it is not adequate to cope with this 
practice, it can be made so. Here again the need is for adequate 
funds to stamp out the unfair practice. 

How does the MeGuire bill deal with this one? It doesn’t aim to 
it leaves that to the Robinson-Patman Act—but it may be of interest 
to the committee to note that the McGuire bill directly contradicts 
the principle of the Robinson-Patman Act. That act says that manu- 
facturers may lawfully charge lower prices on large-volume sales to the 
extent that the volume sale results in lower costs to the seller. But th: 
McGuire bill says that a large-volume retailer, with lower costs, must 
charge exactly the same price to consumers as a small-volume retailer 
with higher costs. The basic principles of the two measures are con- 
tradictory, but the same retail organizations and the same members 
of Congress back both of them. 

The fundamental problem facing small retailers is the fact that 
nationally advertised products already are priced too high, even with- 
out the benefit of the McGuire bill. While the advertising profession 
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is always telling us that advertising costs consumers nothing because 
it creates so large a market, the fact is that big retailers can match 
quality at lower prices on many kinds of products by having them put 
up under private labels. This they are doing, and more and more 
consumers are catching on. The remedy is not to freeze nationally 
advertised products at still higher prices, but to develop for small 
retailers the means of obtaining and merchandising private brand 
goods at lower prices. This would give them an answer to chain-store 
competition, and at the same time cause the big name manufacturers 
to sharpen their price pencils. 

This kind of remedy, to be sure, must wait upon a reversal of the 
trend merchandising which by now has just about reduced independent 
retailers to the status of agents for national manufacturers. 

The retailer is told what to handle, how to display it, what to charge 
for it. 

The manufacturer presells the product through advertising; con- 
sumers march into the store with their preconditioned minds made 
up; the retailer simply handles the wrapping paper and the cash, 
keeping only so much of it as the manufacturer permits. 

In that connection, Mr. Chairman, I would like to call your atten- 
tion to the testimony by Senator T'ydings yesterday morning where 
he was talking about the competitor who he id the temerity to want to 
compete with Phillips Milk of Magnesia, you will remember. And 
while he said that the new manufacturer was using unfair methods, 
the thing that really astonished and outraged the Senator was the 
fact that Phillips had spent all this money to build up the advertising 
for its brand and created a market for milk of magnesia. 

Actually, what the Senator seemed to be saying was that this na- 
tional manufacturer had a property interest in the consumer-demand 
and no one else should invade that property right. 

It is practically like saying that Phillips had a proprietary right in 
the constipation of the customers. 

Note the trend of his argument, Mr. Chairman. It is a very inter- 
esting sequence 

1. He said the covenant runs with the land. 

2. ‘The price-fixing runs with the commodity. 

The trade-mark seems to run with the intestinal disorders of the 
consumers. 

I seriously hope the committee will study his testimony very 
scrupulously because I can’t think of any more persuasive arguments 
against this bill than the kind of arguments the Senator had to use in 
support of it. 

If independent retailers would reclaim their independence, they 
could find ways of obtaining the best buys for their customers and the y 
could bring prices of nationally advertised goods closer in line with the 
competition of private brands. They could become merchants in 
their own right; not merely cogs in the manufacturers’ machine 

These are the kind of remedies that we believe will preserve the 
small retailers, and protect the small retailers while at the same time 
serving the interests of their customers. 

Our opposition to the MeGuire bill and the Miller-Tvdings 
not based on ot ee of conee rn for the difficulties small retai 
are up against. ‘hold no brief for the purity of the chain s 
We want scale a merchants to survive and prosper. They 
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been, and they will be, good friends of labor. We are prepared to, 
and do, back legislation on behalf of small business which squares with 
the consumer interest. 

I may say we worked very hard to try to get the appropriations 
through for the Small Detense Plants Administration. We will con- 
tinue to do that. We endorsed the Robimson-Patman Act. If i 
needs amendment to strengthen it, we will be glad to do what we can 
in that respect. 

But we cannot go along with this proposal which makes a bad 
matter worse and forces consumers to pay the freight. 

The remedy for the infirmities which the Supreme Court found in 
the Miller-Tydings Act is not to patch it up, but to re peal it. 

That is all of my statement, Mr. Chairman. 

The CuarrmMan. Thank vou very much. 

The CuHarrmMan. I have a letter from the Order of Railway Con- 
ductors, addressed to me, which reads as follows: 

I desire to record the Order of Railway Conductors as being opposed to 
H. R. 5767, now before your committee for consideration 

I have very carefully reviewed much of the testimony submitted for the record 
by the representatives from several Federal agencies, labor organizations, civic 
organizations, and other groups. I am, therefore, of the opinion that the enact- 
ment of H. R. 5767 would not promote fair competition, which is so badly needed 
at the present time. Furthermore, it is my honest judgment that the enactment 
of this bill would not prove to be for the future best interests of the consumers 
in general. 

I respectfully request that this letter be incorporated in the hearings before 
your committee. I sineerely hope that your committee will render an unfavorable 
report on H. R. 5767. 

That is signed by W. D. Johnson, vice president of the Order of 
Railway Conductors of America. 

Now we will hear from Mr. Milton Zinberg. 

(No response. ) 

The CHarrmMan. Mrs. Ralph Smith. 


STATEMENT OF MRS. RALPH SMITH, DEPARTMENT OF BUSINESS 
ADMINISTRATION, STATE UNIVERSITY OF NEW YORK, HARPUR 
COLLEGE, ENDICOTT, N. Y. 


Mrs. Smrru. My name is Hilda Smith (Mrs. G. Ralph Smith). 1 
am an instructor in economics and business administration at Harpur 
College, State University of New York, Endicott, N. Y. 1 am 
working toward a doctor of philosophy degree in economics at Syracuse 
University and the subject of my doctoral dissertation is resale price 
maintenance in the United States in the period 1940-51. 

! think it is verv important for vou, and I am glad that many other 
organizations that have come before you are more or less impartial. 

I am not connected in any way with any organization that would 
directly benefit or be harmed by this type of legislation. 

Since so many of my points have already been given by so many 
others who came before you 1 would like to just briefly point out a few 
things in my statement and also make some remarks about some of the 
items | have heard here. 

First of all, 1 would like to say that T also believe that H. R. 5767 ts 
inconsistent with the antitrust policy in legislation that we have so far. 

Since there has been no outward deniai of the Government’s belief 

the competitive economy, and since in an economy of that sort 
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prices are your regulating factor, if we start fixing prices we are in effect 
hampering our regulating process which is so vital to the competitive 
economy. 

Another factor which is important in a competitive economy, | 
believe, is freedom of entry. And in the retail line, you will find that 
since the profit gaps are protected—especially for instance in your 
druggist line—you will find many people wanting to sell drug items 
because of the large mark-ups, 

Now, druggists are comp!ai ining bitterly that they have substitutions 
of their products, that they have chain stores selling them, and it 
only natural that when you en ae profit on an item that you 


have many people wanting to sell i You are going to have by the 
druggist, some effort to e Soci Mendon of entry in that field. You 
have had some legislation whereby, for instance, your liquor dealers 


have exceeded in some States the ability of other stores to handle that 
type of a commodity. 

You also have had the statement made many times before you that 
you would probably get monopolists of distribution. In distribution 
it is much more difficult to obtain a monopoly. In manufacturing 
it would be much easier because you have the patent protections and 
other devices by which you can protect your product and thereby 
create a monopoly. 

In distribution it is much more difficult. 

Senator Tydings, | believe, mentioned Grand Union. I can shop in 
my city at Grand Union, A. & P., Acme, Giant, Red and White, and a 
few other chains. I can also shop in many other individual, inde- 
pe ndent grocery stores. 

Now in that highly competitive field—and it is extremely competi- 
tive you can have all ty pes of stores side by side, “as long as they CLVe 
the customer what the customer wants. If vou can have them in 
existence, then I do not see wh you could not have the same situation 
in other fields. 

1 noticed that Mr Mermey indicated that between 1929 and 1933 
vou would find many figures that would bolster his arguments ie 
evils of price cutting. We must remember, of course, that that was 
the depression period and vou had many evils going on at that tim 
However, price cutting did not cause the de ‘pre ‘ssion, 

| do not think vou will find anyone who will unequivocally state 
that price cutting caused a ce pre ssion. It was another effect of the 
economic sia * Rents strong 

The Cuarrman. There was much distress selling during that 
period. People somes had caanidines their supplies and they had 
sell to meet their bills and make their payments. 

Mrs. Smiru. Even now, for instance, | have an example: 1 cannot 
give the name of the place because they are doing something which 
is illegal, but 1 know for a fact that in this very small establishment 
they were having difficulty meeting their payrolls every 2 weeks 
extreme difficulty meeting their payrolls because they had too much 
tied up in inventory. Therefore, they sold some of their surplus 
stock in order to get a little working capital. 

Now, if you had no fair-trade items there, they would be perfectly 
legal, but as the case was, there were fair-trade items there, and 
actually they are practicing something illegal; that is a perfectly 
natural condition of business. 
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When you have too much money tied up in inventories, it is natural 
that you do want the cash and you do reduce the prices. They sold 
nothing below cost but they did sell it at a little above cost in’ order 
to get the money in the bank to meet their payroll regularly. 

I think it is much more logical to think that low demand or falling 
demand precedes price cutting, rather than the reverse. 

As the gentleman representing Macy's indicated, in 1949-50, vou 
had a tremendous number of violations. I feel in any downturn that 
the country will have, whether it be serious or just temporary down- 
turns, you will have again and again crops of violations. 

Now, I have in my statement a few examples of the cases that 

came up, on pages 10, 11,and 12. For instance, down at the bottom 

of page 10. Some of these cases where you had the fair-trade laws 
being ena by manufacturers, wholesalers, retailers, trade associa- 
tions, councils, individuals, to promote illegal, horizontal conspiracies, 
and in most of the cases I counted 11, but [am sure by now there are 
more infringements. It is pushing the law beyond the intent. 

On page 11 you have injured retailers, nonsigning retailers; 25 
injured retailers in 1 case. Seeeeneiaete without the consent or knowl- 
edge of the owner of the brand, and trade associations bring suit 
against those who sold for less than fair trade. 

be you are protecting the manufacturer’s brand, then I cannot 

e the use by, say, 23 injured retailers of this law. 

“Then also, for instance, merchandising techniques are practices 
that are more or less normal and are now being questioned because 
of your fair-trade law. 

How about trading stamps? Universally, you cannot give those 
green stamps that were mentioned. 

I think I have quoted a law in this statement; I think it 1s in Wis- 
consin—under the constitution of the Wisconsin law, you could not 
give the stamps. 

How about combination sales? (re they legal when vou are 
selling the two items for less than the individually-priced fair-trade 
items? Well, in New Jersey it constitutes an abandonment of the 
minimum prices in New Jersey. You cannot do it and have fair- 
trade protection. However, in California can you give 2 gallons 
of gas with every purchase of 7 gallons of gas? Yes. But if you 
give a quart of oil in exactly the same situation, no. That is con- 
side red illeg al, 

So that it does not confuse many of the merchandising practices. 

Another one: Can you give a gift for all purchases over a certain 
amount? No. But if you give everyone entering your store a gift 
regardless of the amount, yes, then that is perfectly legal. 

So you will notice that mi: iny of your merchandising practices that 
have normally gone on will be questioned under this law and you do 
not know which way the court will decide because the courts hav: 
not been consistent in their decisions. 

As was pointed out, if you can prove widespread violations b) 
other people, it is not, in many cases, adequate defense for youl 
price cutting. 

Justice Walters of New York said recently: 


Violations of fair-trade agreements may be so widespread in general as to show 
that in fact there is no effective price-fixing agreement and where that is so, al 
injunction is a perpetuation of discrimination instead of promotion of fair trade. 
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I noticed that Mr. Mermey indicated that we still have price wars 
with us. I believe the price war he talked about lasted 2 weeks and 
it was between two or three chain stores. If you look at the ads this 
month, or in May, you will find that they are back. Ido not know 
whether it would be fair-trade prices but prices well above their costs. 

The CuarrMan. Prices above their costs. 

Mrs. Sarre. That is right. 

A sporadic price war is no adequate justification for the law. 

After the Schwegmann decision the Dun & Bradstreet report indi- 
cated that it was not widespread, that only in a few large cities did 
you have it and it only lasted around 5 or 6 weeks and in most locali- 
ties they were back to normal pricing procedures, again. 

Another thing I was a little distressed about was the fact that some 
people think there is no law any more in interstate commerce. The 
law applies to the signers and there are a great many signers of the 
contracts and they are stil bound bv fair-trade prices and immedi- 
ately after the Schwegmann decision, the associations wrote to manu- 
facturers saying, “Your policy now should be not to sell to a retailer 
who will not sign a fair-trade contract with vou,” and the associations 
put pressure on the manufacturers to sell only to retailers who would 
sign contracts. 

The CuHarrmMan. | think the Supreme Court decision, however, 
freed everyone except the original signer. 

Mrs. Smita. That is right and if a manufacturer will not sell items 
to us unless you sign a contract, and unless vou feel that it 1s important 
lor you to have a rounded assortment of articles so that customers 
will not be frustrated and come into your store and ask for anitem 
or two—if they cannot get it in your stere, they automatically think, 
“T will go to another store in the future where I can get all the items.”’ 

If you feel it is necessary to have a well-rounded assortment, you 
will sign contracts in order to get the goods in vour stores. 

The CHarrMan. Do you think vou would need any sue i law as the 
\leGuire bill or even the State fair-practice statutes that have been 
enacted if each manufacturer were to enter into a binding contract 
with each retailer? Would that be an illegal contract that could be 
thrown out or would it be a legal contract which would be binding? 
It would seem to me that it would be binding on the retailer. 

\irs. Samira. It would probably depend upon whether the court 
felt it was an unreasonable restraint of trade under common law. 

The CuarrmMan. That may very well be the test. 

Mrs. Smiru. That is right. 

In 43 out of the 45 States, the power to delegate pricing is given to 
the private individual without State supervision of any kind, so that 
actually now, in 43 of your 45 States, Wisconsin and Florida are the 
only 2 which have some provision for some State activity in this. 
The other 43 States do not have any State supervision in your volun- 
tary, permissive fair-trade acts. That is not true of vour mandatory 
liquor laws which are not of a type similar to your fair-trade acts 

The CnHairnMan. That is very interesting indeed. You do not have 
that in your statement, do vou? 

\Irs. Smiru. No; I do not I did not know what time I would be 
viven to testify, so 1 tried to shorten my statement as much as possible 
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The CHatrmMan. We appreciate having it short and we also appre- 
ciate having all the pertinent facts. That, it seems to me, is a very 
pertinent fact. 

Mrs. Smira. I could supply it for the committee and send it to vou. 

The CHarrmMan. If you will supply it for the committee we will 
appreciate it. 

(The information requested follows: ) 

Mrs. Smirxu. I do not know auything at all about the background 
of this statement but it brings to mind a statement of a very wise and 
elderly professor of mime. Mr. Mermey was talking about Mr. Rogers 
I believe, of Coty—the one who was so influential in the nonsigner 
clause. It was the barbisol episode. 

The CHarrmMan. Yes; he spoke of that. 

Mrs. Smira. I do not know anything of the background but my 
professor at the end of a course on Business and Public Poliey said 
“You will hate monopolists until you become one.” 

That brought to my mind the statement about Mr. Rogers. 

I noticed that you mentioned the unfair-practices law. I think that 
those laws also should be carefully serutiaized. I believe the .aati- 
trust department can verify that some of them have been extended as 
the fair-trade laws have been extended to go beyond the intent of the 
law and the law has been used somewhat as a clock—not as much as 
the fair-trade laws but somewhat as a clock to conspiracies. 

The CuarrMan. Under this statute we would be validating those 
antitrust procedures? 

Mrs. Smrrx. I am talking about another tvpe of law, the Unfair 
Practices Act. 

The CHarrMan. You are talking about State laws, are vou not? 

Mrs. Smirn. State laws; that is right. 

The CHArrMAN. Suppose the State passes that kind of a statute 
and then we come along with the MeGuire bill. Then we validate 
everything that is in the State fair-trade act, even if it is in violation 
because we say in two places in this bill here: 

Nothing contained in this Act or in any of the antitrust acts shall render un 
lawful the exercise or enforcement of any right or right of action created by any 
statute. 

Then it has in section 2 a statement which by indirection invalidates 
the antitrust act under certain standards. It sets up some standards 
which are a littl» indefinite, it seems to me, but in the case that those 
standards are complied with, then the antitrust laws are no longe! 
effective. 

Mrs. Smiru. The Unfair Practices Act usually states that a mer- 
chant cannot sell at a price below cost. 

The big difficulty there is the definition of cost. Many times the 
State governments have given associations the right to determine 
what cost meant. And they allowed the associations to define what 
cost meant and in many cases it made a definition of cost quite a bit 
higher than an impartial group probably would make it. 

The Cuarrman. Also, this term ‘open competition” might mean 
almost anything. 

Mrs. Smriru. That is right. 

lor instance, in 1947 the New York druggists boasted that 85 per- 
cent of the drugs, cosmetics, and allied drug products were fair traded. 
About 35,000 items. Therefore, in the great majority of cases in 
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New York State you are more or less bound to buy fair-trade drug 
items, if 85 percent of them are fair traded. 

As long as there are other brands manufactured, that is all that is 
necessary to make it open and free competition. Not that other 
brands must be sold in the same vicinity. 

For instance, in one State, only Phillips was sold. It still would 
be in free and open competition because there are other milks of 
magnesia manufactured. 

Kodak, for instance, tried to fair trade its color film and at that 
time they had no competitors in colored film and therefore the court 
said it was not in free and open competition because .there were no 
other manufacturers of colored film, you see, 

Therefore, actually all there has to be in existence in this country 
would be other manufacturers of a similar product. Whether it ‘Is 
sold in the area where a person could ret it, or not. 

It does not have to be sold within the state. There is nothing in 
State laws which say that another product must be sold in the State 
or in the store or anything at all. 

The company must prove that it is in free and open competition 
with other similar items and all they have to do is prove that there 
are other manufacturers of similar items. 

The CHarrmMan. The standard set up in section 2 of the McGuire 
bill says nothing about States, when they talk about competition. 

Mrs. Smira. Therefore, for instance, in California, if you had a 
manufacturer of milk of magnesia but they did not merchandise it 
in the East and only Phillips merchandised it in the East, it would 
not be in free and open competition. 

| believe my statement gives the other points 1 wanted to give 
here and I appreciate very much vou allowing me to come down and 
testify. 

The CuarrMan. We appreciate having you come here. We are 
very pleased to have your interest in this matter and to have you 
appear. 

Mrs. Surrxa. Thank you. 

(The statement of Mrs. Smith follows: 


EMENT OF Mrs. G. Rauruw Suiru, INSTRUCTOR AT HARPUR C 
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My name is Hilda Srnith (Mrs. G. Ralph Smit Iam an instructor it 


hniversity 


i osophy cde 


Ine 


: administration at Harpur College, State [ 
York, Endicott, N. ¥ [ am working toward a doctor of ph 


‘onomics at Svracuse University and the subject of my doctoral dissert: 


esale price maintenance in the United States in the period 1940-5] 


ave been studving this type of pricing practice for some time, I feel t 
opinion as a student in this field and as a consumer may be of interest 
v by impartial groups to bring the 1 


studies and publications Into perspective 


j 
1 
Chere is great need for more stud 


R. 5767 


aac Be Ie cask price fixing bill H 
I see the effects of this tvpe of pricing practice in the market place, there is litt 
istification for extending this enabling legislation to include the nonsigy 
even to retaining the original amendment. Iam therefore against the MeCuire 
ill H. R. 5767. 

The nonsigners clause has been termed as the heart of fair-trade laws without 
vhich there eould be little or no effective resale price maintenance If resale 


ers. OF 


price maintenance is deemed economically unsound for the economy as a whole, 
then the Senate should be constrained to defeat this proposed bill. 

One very serious objection to this enabling legislation and its extension, as far 
as the writer is concerned, is the apparent inconsistency hetween this tvpe of 


20420—52 Os 





58S RESALE PRICE FIXING 


legislation and the antitrust policy. In general, the American belief is in an 
atmosphere of competition—a competitive economy with more or less free interac- 
tion in the market. Public policy makers do not advocate complete laissez-faire 
or free or pure competition. Instead, our antitrust laws aim at making possible 
a workable competitive atmosphere in which we are apt to have as many competi- 
tive elements as could realistically exist. There has been no outward denial of 
the Government’s belief in a competitive economy. 

When price competition on fair-traded items on the retailer level is prevented 
by law and vertical agreements, a part of the competition in the market is lost. 
Obviously a uniform price precludes price competition between retailers. Prices 
have been considered in our economy as the primary regulating force, and the 
antitrust laws have attempted to prevent man-made obstacles to their formation. 
The effects derived from the fair-trade, man-made obstacles may well price 
commodities out of the market for some consumers, waste national resources by 
excess numbers of outlets, add to costs by stimulating advertising, slow down trade 
with frozen inventories, lead to price rigidity and horizontal collusion, and gener- 
ally lessen the efficiency of the free market. 

The effect of retailers in the drug industry getting together and maintaining 
the price of an item, and of the retailers in the drug industry urging a manufacturer 
to fair-trade his item allowing at least a 33'4-percent mark-up on selling price 
are very similar, but the former is illegal under the antitrust laws and the latter 
is legal under the resale price maintenance laws. The latter practice would 
probably be illegal without legislation. 

Since the profit gap of retailers and distributors is protected, many potential 
entrants are lured into the area of the items covered by the fair-trade laws so that 
excess capacity is encouraged without the usual market method to eliminate 
them. As Dean Ewald Grether of the University of California Business Schoo! 
remarked, “One might well speak of a Malthusian principle of dealers, for price 
maintenance provides fertile soil for the sprouting of dealers in the absence of 
‘preventative checks.’ ”’ 

These entrants are not welcomed by the established dealers and another element 
of what is commonly considered to be part of the competitive milieu—freedom 
of entry—is inhibited in sundry ways. In this country, druggists and liquor 
dealers are bitterly trying and succeeding in some instances to protect their field 
from encroachment by the department, chain, and grocery stores. They com- 
plain about the private brands sold at lower prices by larger stores. They are 
concerned about the growing amount of substitution. These practices have the 
effect of returning some price flexibility to the market. In Britain, the British 
National Pharmaceutical Union has sought to bind manufacturers with 7-vear 
contracts which preclude the manufacturer from selling to any retailer other than 
chemists. Enforcement of such agreements is obtained by energetic selling of 
protected items while nonagreeing manufacturers find their items languishing 
on the shelf. Recently a Royal commission urged the abolition of fair-trade 
legislation as being inimical to the general welfare of the British consumer. Th: 
Canadian legislation permitting resale price maintenance has very recently been 
repealed. <A careful scrutiny of the report of their hearings and the subsequent 
economic effects in Canada should provide much material upon which to judge 
the validity of many of the arguments promulgated concerning resale price 
maintenance. 

While there may be justifiable exceptions to the application of antitrust legis 
lation, such exceptions need to be rigorously scrutinized to show weal for the 
common individual. In the working out of these laws, such benefit has not bee: 
conclusively demonstrated. In the Miller-Tydings amendment and the proposed 
bill extending fair trade to nonsigners, there is an unjustifiable reversal of the 
Sherman Act. Some legitimate means more consonant with antitrust legislatio: 
ean be found to protect the manufacturer and the small retailer from unethical 
and uneconomic practices. 

The one inescapable, and certainly not original, conclusion that must be draw) 
is that fair trade violates the spirit and intent of the Federal and State antitrust 
legislation. ‘The rejection of H. R. 5767 would be a most salubrious factor i: 
the continuance of a much more healthy competitive environment insofar as 
currently fair-traded items are concerned. 

A fair-trade proponent stated ‘‘all the giants in America have price mainte- 
nance without the act.”’ And the natural corollary is the desire of the small- 
business man to have similar market power granted to him legally. Obvious!) 
this is overlooking the spirit and intent of the Sherman Anti-trust Act which seeks 
to control practices and devices which afford undue market controls. Thus in 
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pleading for similar rights by law for the small-business man, one is tacitly approv- 
ing monopolistic practices (in the economic sense) of large corporations. The 
extension of this market practice of large corporations may redound most disad 
vantageously to the consumer and to the aggregate economy. 

Without this legislation, it has been threatened that monopolists of distribution 
would appear. It would be much more difficult to accomplish monopoly in 
distribution than in manufacturing because of the absence of patent protection, 
relatively smaller fixed investments, greater freedom of entry, etc. Yet this 
type of legislation eliminates price competition between retailers on fair-traded 
items for competition among manufacturers where freedom of entry is so much 
less. We should ask if competition between manufacturers is advantageous, if 
price competition between non-fair necessity items is advantageous, if other types 
of competition between retailers is advantageous, why then is price competitior 
for the fair-traded items so harmful. 

The grocery or food-distribution field is an example of little resale price maite- 
nance but still no monopoly, still independent large and small stores, chain stores 
ete., existing side by side. If this situation can exist in a very highly competitir 
field and also in the 95 percent of sales volume in the United States without benefit 
of these laws, then it would seem to me that the other sheltered distributive fields 
and manufacturers could also survive in the ‘‘competitive jungle’’—-especially the 
nationally advertised brand manufacturers whom these laws are designed primarily 
to protect. 


In these laws there is no differentiation between sound or economic price re- 


tuctions to meet eng ig market conditions and those that 


are of the uneconomic 


thousands of vary ing items of varving turn-over, with varving proportions of fixed 
costs, with varying amounts of operating costs, with varying degrees of efficiene) 
depending upon the entrepreneurial ability of the individual, with locations « 
varying desirability: varying prices could be permissible without any of then 
being considered loss leaders, as commonly understood Yet, if the item is sold 
for one penny less than the stipulated or minimum price, the merchant can be sued 
under the present laws And it is not necessary that the manufacturer prove 
was injured. If the laws are aimed at just loss-leader or predatory price cutting, 
then » would assume, as some courts have, that offering trading stamps or cas! 
discounts to customers for purchases are insignificant—-de minimis non cur: 
le and not within the interest of the law. However, other courts have construed 
the purpose as eliminating all price competition so that any reduction, tradin 
Stamps, tax absorption, coupons cash register receipts or other dey ices, COMES 1 

in the definition of unfair competition In 1941 the Wisconsin statute forbi 

he issuance of trading stamps with fair-traded goods was upheld as constitutiona 


These State laws and the Federal enabling legislation have been successft 


varietv—all are grouped and tagged alike as predatory In stores handli: 


ised to smash all price competition at the retail level in a great many 

very minuteness of plaintiff's allegations, for example, a single sale, 

of a tarnished article labeled as such, or a single sale that would 

375-percent profit, indicates the unwillingness of thos 

trade to permit any deviation matter how slight 

State of Wisconsin v. Tanka ‘ase Well stated that if the legitir 

aw Was to prohibit In specie gilt offer, the l-cent sale, ete. 2 mconsist 


with extant ethical standards of competitive merchandising If directed 


ward maintenance of trade-marked-article prices at an above-cost level (as 
manifestly proper), it has done so in a laborious and overly comprehensive manner 

Chis pricing practice Is ho Constructive solution to the prevention of depressior Ss 
In fact. price rigidity has been considered by many economists as a factor ac- 
centuating the downward spiral. [It is augured that in a period of downturn 
this price rigidity will meet with strong consumer opposition and greater retail 
evasion. Even in the more or less inflationary period of 1949-51 there is strong 
evidence of buyer resistance, and increased violation of the statutes by sellers 
trving to evercome this resistance 

Che desire to cut price In Most instances usually comes about when demand is 
found lagging for the product \lost depression price cutters did not reduce 
prices for predatory or monopolistic gains but because of the drastic reduction i 


effective demand. If items in sufficient volume can be sold, there is little 
tive to reduce the price. But if there are a great many outlets with each hay 
mall volume, the desire to attract customers awav from competitors 
strong Or, if general demand for goods falls attempts are made to 
reluctant customers th price reductions It Is entirelV possibDie that 


lemand precedes pr » ( fing her than price cutting causing falling 
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Price cutting does not cause a depression but is itself a symptom of other economic 
maladjustments. 

Seizing upon the disasters produced by the depression, resale price maintenance 
supporters secured enabling legislation which prior to this time had always failed 
to pass Congress. The decade of the 1940’s was principally one of a high-produc- 
tion, high-income economy in which downward spiraling prices were not a problem. 
This legislation has not been tested in a cyclical downturn. The brief recession 
of 1949 produced many violations as evidenced by the number of cases, with the 
common defense in many a claim of widespread violation of resale price agree- 
ments. 

The discount houses found in many principal cities are highly unsatisfactory 
methods of obtaining price flexibility in the market. In most instances the man- 
ufacturer knows or has a good idea how these supplies were obtained by these 
houses. Without punitive litigation directed toward them, the manufacturers 
are giving tacit approval. 

In their easily understood personal desire for economic security, it is evident 
that fair traders confuse personal economic security with the stability of the 
economy in the aggregate. 

Nothing more than an estimate can be made of the amount of United States 
retail trade which is fair-traded since many firms fair-trade only part of their 
product mix. The American Fair Trade Council estimates the figure at 5 percent, 
but opponents feel this estimate is too low. Using this figure, the proponents 
minimize the harmful effect on the consumer. Inconsistently though, they ex- 
pound the great benefits reaped by the consumer. 

One can be misled as to the economic effect and importance of resale price 
maintenance by these figures since certain areas are affected very importantly 
in the drug, cosmetics, and allied drug products. The New York State druggists 
in 1947 stated that 85 percent of these items (35,000) were under fair-trade pro- 
tection. It would then seem that the residents of New York State for the most 
part have a choice not of articles in free and open competition but only the choice 
between one fair-traded product and another fair-traded product in the drug field, 
each having, quite likely, a 33's percent mark-up on selling price. It should also 
be added that the trend of national branding has been and is growing so that an 
increasing share of the consumer’s dollar will be taken by fair-traded items. 

The argument that the consumer suffers by being tricked into buving over- 
priced articles and substitutes would more logically be met by introducing greater 
consumer education and improvement of the ethical standards of retailers, as evi- 
denced by better business bureaus, ete. Certainly maintaining prices at a level 
which drives some consumers to discount houses leads to more, not less, of this 
type of abuse. 

lair traders have encouraged belief in the idea that a trade-marked item has 
more intrinsic value than one not so designated and protected. The case may 
well be that through advertising the public has been led to believe that the item 
has more value than it actually has. And through various protective devices the 
producer can continue to charge a high price for the value, both real and imagi- 
nary. The effect of this high price reduces the purchasing power of the con 
sumer’s dollars. The net result is a partial redistribution of income from the con 
sumer to the distributor and retailer. It is extremely doubtful, in net balance, 
such income redistribution is more beneficial than it is harmful. 

The claims of the ill effects and the amount of price baiting (a term with a 
vorse connotation to the housewife than price cutting) are exaggerated. Rather 
inclusive and damning labels are used liberally—‘‘unrestrained price war’’ for all 
retail price cutting; all price cutters are aiming at monopoly; price cutters are 
“slaughterhouse”? merchants in the sense of killing our economy; opposition to 
fair trade is opposition to the small-business man; without this legislation the 
small-business man will be replaced by monopoly and statism. The term “loss 
leader” has been widely but very vaguely used. One writer characterizes it as 
“‘littke more than a derogatory term used by businessmen to denote® any deep 
price cuts of which they disapprove.”’ There is a paucity of statistics or reliable 
estimates, as to the amount of loss-leader tactics and as to the great harm it has 
caused to manufacturers’ sales in general—certainly in nowise sufficient to justify 
this legislation. 

Various studies indicated that in the larger cities and in the larger stores (non- 
credit and nondelivery stores) there were slight increases in price after fair trade 
If a person is willing to give up extra services in order to reap a lower price, I do 
not feel that the law should prevent it. It is dubious if the higher prices paid b) 
consumers are sufficiently balanced by the beneficial effects of the security guar- 
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anteed to the producer of the fair-trade items. Is the protection gained by the 


producer of more value to the economy as a whole than the loss to the consumer 
of diminished purchasing power? And a corollary question, Do the makers of 
fair-traded, trade-marked items provide more jobs, more income, and more 
stability to the economy than the producers of the other 95 percent of retail 
trade who do not so distinguish and protect their product? 

There have been just about as many studies conclusively and inconelusively 
proving fair trade increases prices as those proving the opposite thesis. It might 
be reasoned in the studies showing only small percentage increases in fair-traded 

is since 1939 that the price was already comfortably high (what the traffic 
1 


would bear and despite increased costs of the post-war era, hese 


i 
raise further for two reasons, namely ‘ they still provide good returns, § 


prices might reduce consumption through elasticity and cross-elasticit v of 
The contention has often been made that fair-trade practices seem to 
vyhere price has little relation to cost and where retail margins are larg 
It is logical that in the operation of these laws manufacturers are 
orced to meet the other manufacturers’ retail margins or their ] 
bye pushed hus, the most venerous manufacturer tend to be 
nue nece 


Phe manufacturer who is supposed to find his costs rising 


I 
l 


maintenance mav more likely find that his costs rise with it Because 
nark-ups that may result which mav be passed on to the consumer, | 
if sales may decline and his cost per unit rise He also has added cost 
amount he subscribes to fair-trade funds and the expense of policing and enforcing 
he contracts for which the consumer gets no added. quality If he absorbs 
nereased margin, his income per unit would be less—possibly affecting his preser 
or future wage schedule 

It is entirely possible that a manufacturer could make the same or more profit 
selling more items at a lower price with the obvious gain of more consumer goods 

the hands of the consumer But without the experimentation of the many 
thousands of merehants and the interaction in the market to indicate this, he will 
hesitate to take this step for fear he will spoil the market As far as the pro- 
ponents of fair trade are concerned, a lower price would necessarily mean a drop- 
ping off of demand because the consumer would suspect the quality of the iter 
ower wages, and subsequent unemployment. However, it is possible that at the 
price set by the manufacturer the demand is less than it would be at a lower price, 
and we have less employment at this higher price \t a lower price those people 
who had been priced out of the market in the past now would buy leading to 
larger demand and more employment It also would mean that the consumer 
would have the difference between the prices either to buy additional units of the 
product or another product which would stimulate employment and business it 
ther lines 


\dvocates of fair trade in their emphasis of brands emphasize the producer's 
responsibility for the iter to practically the complete exclusion of the retailer's 
role of responsibility The large producers of nationally advertised, big-name 
brands are not necessarily as altruistic as pictured by the fair traders. Besides 
fair trade is not the only and most economically sound method of protecting them. 


in protecting his property rights, he still may license, finance retail inventories 


grant exclusive franchise, refuse to sell, make agenev agreements, ete 

Pressure for this legislation has come primarily from groups of organized 
etailers and wholesalers seeking to protect themselves from the competition of 
large-scale distribution methods Most manufacturers will not oppose fair trade 
as it may be a very profitable device for them or they do not want to antagonize 
their distributors and retailers 

\ reduction in price is usually reflected as a policy of the retailer and doe 
necessarily imply a cheapening of the brand by the manufacturer 

etailers cannot meet this reduction, it is possible that their good wil 

rune a but this law is not desien d to protect t he eood \ il} of the retail r 

ot believe that the laws could be legally justified on this basis since the property 
ghts question of good will is not involved Therefore, the attack is more 
ittack of the good will of the merchant than that of the man 

It has often been stat iat these laws coddle the inefhcient retailer 


ge the eflicient ones from DAaSssin 


along ¢ economies nm the form of 
an internal protective tariff. If this is so, there is no justific 
perpetration of this tvpe of market situation If, as the proponel 
irvevs that the smaller stores are really the more efficient ones with lower 
costs, then there is still no justification for the laws’ existence as a protectio 


mal ‘'s since costwise they alread have the advantage sn 
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also have devices of their own such as product differentiation due to location, 
credit delivery, phone orders, personality of the entrepreneur and others. 

Publishers’ Weekly insists that a large number of retail outlets is an absolute 
necessity in the book field. However, there may well be an optimum limit to the 
number of such outlets and there may be excess capacity in existence. The 
growth of book clubs over which book retailers are unhappy and the mushroom- 
ing of pocket editions may well be reactions to the existence of fair-trade prices i: 
this field. 

A scrutiny of the court cases concerning resale price maintenanee during the 
1940-50 period shows little consistency and a great deal of confusion in the court's 
interpretations of the intention of the acts. However, some patterns can be dis- 
cerned. The fair-trade laws have been used by manufacturers, wholesalers, re- 
tailers, trade associations, councils, individuals, etc., to promote illegal horizontal 
conspiracies for price enhancement and fixing. At least 11 times has the Justice 
Department indicted groups for going beyond the intent of these acts. How 
many times more resale price maintenance has provided an easy vehicle for pric 
fixing can only be conjectured. Both the Federal Trade Commission and the 
Department of Justice indicate they do not have enough personnel or appropria- 
tions to investigate and prosecute the myriad of cases involving possible extension 
of these acts beyond the intent of the laws. 

Courts have decided that an injured retailer, a nonsigning retailer, 23 injured 
retailers, wholesalers without the consent or knowledge of the owner of the brand, 
and trade associations can bring suit against those who have sold for less thar 
the fair-trade price. This indicates a possible misapplication of the original pur- 
pose of good-will protection of the owner of the trade-mark or brand. 

The legality of some modern merchandising techniques has been placed in doubt, 
as the previously mentioned trading stamps or cash register receipts. Other are: 
Combination sales for less than the individual maintained items constitutes a1 
abandonment of minimum prices in New Jersey but not in California, if for a 
limited time; offering a gift for all purchases over a certain amount is illegal but if 
everyone entering the store is given a gift regardless of the amount of the purchase 
the gift is legal; 2 gallons of gas with every purchase of 7 gallons is not loss-leader 
selling, but a quart of oil under the same circumstances would be. 

Permissive fair-trade laws permit but do not force the manufacturer to bring 
suit so that by nonenforcement or partial enforcement, many retailers carry 01 
practices specifically forbidden other retailers. One is struck by the vast increas: 
in cases in 1949 and early 1950 with the courts holding that failure to move against 
all violators or arguments that others including subsidiaries of the plaintiff are 
price cutting are not sufficient grounds for denying injunctive relief to the plain 
tiffs. However, the courts in two cases did permit a showing of widespread and 
continued violations to prove the agreements no longer existed. Since it behoove: 
the manufacturer or distributor little to punish the small retailer for priee cutting 
usually the large volume retailers are the ones prosecuted. Yet the firms ar 
competing with the discount houses and small retailers who are with apparent 
impunity violating the fair-trade legislation. As Justice C. G. Walters of a New 
York court said, ‘‘Violations of fair-trade agreements may be so widespread and 
general as to show that in fact there are no effective price-fixing agreements, and 
where that is so an injunction * * * is a perpetuation of discriminatio: 
instead of 2 promotion of fair trade.”’ 

To sum up a few discernible trends in the cases, one can rather safely say tha! 
resale price maintenance has allowed ean extension of price control through horizon- 
tal agreements and patent extensions beyond the intent of the laws, that they have 
caused confusion as to the legality of some merchandising techniques, that the 
have enhanced the price to the consumer by not allowing trading stamps and b: 
increasing costs with litigation charges, and that as consumer pressure against 
high prices is exerted, violations and discrimination increase. These uses of th 
laws would certainly not support an extension of fair-trade legislation. 

Another objection is that it gives private parties power to fix prices greater 
than that of the States granting these powers. There is no State or Federal super 
vision as to the reasonableness of the price. This writer does not advocate a 
amendment for the governments to assume this task but it does seem that the 
powers already granted are extended too far when the contracts are bindin: 
nonsigners. 

A sort of backhanded argument for the laws are that they are not completel) 
effective. Many small stores that violate these prices are not prosecuted. Mail 
order, chain, and department stores have expanded their private brands which 
they can sell at lower prices. Those retailers who could charge less for fair-traded 
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items can sell the free-traded items at lower prices. Certainly the violation of 
the laws or other merchandising practices should not be adequate justification for 
extending this type of legislation. 

For these reasons I believe that fair-trade legislation in its total capacity is an 
unwise type of legislation. It not only tends to narrow the number of items 
that a consumer may enjoy but it is in direct antithesis to the antitrust legislation 
which has as its goal the maintenance of market practices which will permit compe- 
tition to remain within the framework of the American economy. Therefore 
[ urge that the members of this committee and the Senate not approve this bill, 
H. R. 5767 or its Senate counterpart. 


STATEMENT OF MRS. C. D. WRIGHT, GENERAL FEDERATION OF 
WOMEN’S CLUBS 


Mrs. Wricgur. Mr. Chairman, I represent a lay organization. I 
represent probably the oreatest group of organized consumers in 
the country and we feel it is the weight of our opinion that counts and 
not taking up your valuable time by repeating arguments which 
everyone else has given you. 

My name is Mrs. Clarence D. Wright. Iam appearing this morning 
as the representative of the General Federation of Women’s Clubs, a 
national and imternational organization comprising an over-all 
membership of approximately five and a half million women in the 
United States, 810,600 of whom are in direct membership. 

The membership of the General Federation represents consumers. 
The majority of our members are homemakers who have a deep and 
sincere concern with the day-to-day problems of the cost of living. 
A great deal of our program during the past few years has been 
oriented along that line. 

Legislative policies of the General Federation of Women’s Clubs 
are determined by the delegate body through the adoption of resolu- 
tions at annual conventions or, in the case of emergency resolutions, by 
the board of directors. At our last convention, held in May 1952, one 
of the resolutions adopted deals with the subject now before your 
committee, namely, price fixing. It reads as follows: 

Whereas the General Federation of Women’s Clubs has consistently sought 
to safeguard the interest of the American consumer; and 

Whereas the Miller-Tydings amendment to the fair-trade laws permits manu- 
facturers to set a minimum price at which their goods may be sold, thus prevent- 
ing fair competition and abrogating the spirit and the purpose of the Sherman 
Antitrust Act as far as retail sales are concerned: Therefore 

Resolved, That the General Federation of Women’s Clubs in convention as- 
sembled, May 1952, recommends that the Miller-Tydings exemption to the Sher- 
man Antitrust Act be repealed. 

Two women who strongly supported this resolution were wives of 
pharmacists. One of them, who was from Missouri, spoke of the 
widespread efforts of certain pressure groups to force the so-called 
fair-trade laws on the State of Missouri. 

As you see, our resolution calls for the repeal of the Miller-Tydings 
Act. It is that act which initially attempted to give an exemption 
from our antitrust laws to State price-fixing laws. The legislation 
before your committee, : Ithough an amendment to the Federal Trade 
Commission Act, admittedly seeks to broaden the present exemption 
granted by the Miller-Tydings Act. The Federation opposes any 
such attempt to broaden the act and would much prefer to see the 
Miller-Tvdings Act erased from our statute books 
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The women of the country represent, as vou know, 75 percent of its 
purchasing power. They are very much concerned witb the steadily 
increasing cost of the necessaries of daily living. The resolution just 
quoted is an expression of their indignation at another attempt to 
raise costs of needed commodities. As citizens of this great Republic 
they feel it is their inherent right to be allowed freedom of choice in 
purchases—that the type of legislation represented by H. R. 5767 
denies them the opportunity to buy goods at a low price after shop- 
ping around to get the best bargain. Many food items will be within 
the scope of the MeGuire Act—frozen foods, packaged spinach, 
tomatoes, and other food commodities. 

This bill strikes at the very heart of the free-enterprise system. | 
believe there is a lot of talk about fair enterprise. Well, to the con- 
suming public this legislation is neither free nor fair. It puts a pre- 
mium on inefficiency. The little storekeeper who, by working long 
hours and by careful methods, feels that to attract trade he can afford 
to knock a cent or two off his profit, is out of luck. 

The only hope for the little fellow is a lower price differential be- 
cause he cannot compete with the extra services which the large 
retailer can offer, such as fanc \ packaging, free delive ry, and — 
Then, too, the large retailer, aware of the rich profit to be made 1 
drugs, cosmetics, and other articles, often puts out his own brand at 
a lower price, thus attrac ting the housewife who must buy as cheaply 
as possible. 

We simply cannot understand why some of the basic principles of 
the greatest democracy ia the world are flouted in the interest of big 
business. Right today in the shadow of this Capitol, pressure groups 
are so numerous that the ultimate consumer is buried in the black 
shadow they cast. 

It is important that our antitrust laws not be weakened and that 
Congress does not give absolute price-fixtag power to individuals at a 
time when inflation is already making the coasumer’s lot a hard one 
We must not do anything to increase prices, destroy competition, and 
break down our tradition of free eaterprise wader the antitrust laws. 

Perhaps the most undemocratic feature of this legislation is_ th 
denial to the individual of the right to contract. The MeGuire bill 
binds, as vou know, every retailer in a State where one alone has 
become party to a price maintenance contract. Surely such legisla- 
tion would constitute an abrogation of a basic right guaranteed to 
every American citizen by the Constitution. 

These hearmgs and their results are of great importance to. thi 
women of the country and to all consumers. I hope you will give 
serious consideration to the expression of opinion of one of the Nation’s 
largest consumer groups, as represented by the General Federation of 
Women’s Clubs 

Many of the women who supported this resolution were wives of 
pharmacists. One of the women who made the greatest argument for 
it was a woman from Missouri who spoke of the efforts made by the 
pressure groups to put it in Missouri. 

Another woman who spoke runs a drug stere in Texas and het 
friends said that she made as much money out of that drug store as 
they did out of their oil wells, so I do not think they need fair trade. 

I feel, Mr. Chairman, that it is necessary that the consumers be 
represented. 
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Sitting here today I heard two gentlemen say, ‘‘Well, this is a waste 
of time to listen to these people. Look at the way the bill passed in 
the House.’ 

Well, I am always happy to come before the Senate of the United 
States because I think sometimes they give more consideration to the 
problems of the people than our friends in the House. 

| hope that you will consider while many, many of the women in 
our Federation are wives of businessmen and wives of druggists, per- 
haps, it is after all the women of the family who do the purchasing 
and the ‘y are the ones who know what the prices of goods are and 
what they cost. 

| was born and raised in the District of Columbia. During the 
summers when I went to Massachusetts to my husband’s home with 
the children, | bought all items from the drug stores in Washington 
because it was much cheaper than in Massachusetts 

I have fought consistently as a civic leader in Washington to prevent 
the fair-trade laws from being put‘on us here. We have no vote here, 
as vou well know, and we think it is bevond all reason for organized 
pressure groups who hang over the city of Washington like great black 
crows to come here and try to force on the people in the Capital of the 
Nation something that they do not want themselves. 

| have not seen any drug stores go into bankruptey. 

When they talk about the profits which need to be made, my 
husband happens to be a drug chemist with the Food and Drug 
Administration and | know how much drugs cost and how much 
cosmetics eost 

| know that a cold cream that costs 3 cents to make is retailed 
anvwhere from 50 cents to $3. 1 know what the cost of drugs are 
| know there is an enormous profit in there. 

There are a lot of little things that my husband mixes up for me 
that | save money on 

I feel that ina democratic Nation such as ours that everyone should 
have the right of contract., [It is a right guaranteed to us by the 
Constitution, which was signed by many of our forebears. 

These pressure Zroups W hich come in here time after time and flood 
vou with letters——of course, they can get out the letters. The man 
in the business office can turn to his steno and dictate a letter. The 
woman in the house, after she has taken care of washing the dishes and 
cleaning the house and taking care of the children, does not have time 
to sit down and write a letter to Congress. 

That is just how this thing works out. 

We have at times gotten a great flood of mail to Congress but this 
time we were not able to do it. 

| know at one time the State of Massachusetts sent 6,000 letters 
into the House and | know if I sent out enough letters to our clubs, 
| could get a flood of mail. I just do not think it is necessary. | 
think we can rely on our own good sense and vour interest in the 


ultimate consumer to see that these goods do not go through 

| feel it is making the world really feel that our free-enterprise 
svstem does not work, that a small retailer does not have the initiative 
to go ahead and make a decent living for himself. 

| think the nan VW ho takes eare of his own little corner store and 
works all hours of the day, and sometimes has his wife come in to 
help him and thus does away with high labor costs, and can cut the 
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price of goods a little and attract trade into his store, should have 
that break. He cannot afford fancy packaging. He is not able to 
give all the credit the great, big stores give. If he is just allowed to 
reap the value of his own work and his own ability—that is what the 
American stands for. It does not stand for these pressure groups who 
come here and sneer at the consumer when they come up here before 
vou. 

[ have come up here year after year to represent the general federa- 
tion and I get perfectly furious sometimes at these people. 

[ look into the Congressional Record and I know the salaries they 
cet to come up here and re ‘nce you. [am the only unpaid lobbyist 
in Washington, I guess, but I feel that I represent the greatest mass of 
the people. I represent the women of America, the women who make 
this Nation, who have seen their sons and husbands go out to fight 
our wars. They are the women who are struggling now in the ever- 
increasing cost of living, and these bills will raise the costs. I do not 
care What they say; it will raise the cost of every item. It will raise 
the prices to us in the chain stores. 

There has been testimony given that since the Korean war, the 
non-fair-trade acticles have increased more than the fair-traded ones. 
That is not so. The prices may seem lower but you go into the store 
and you get a package just about one-third smaller in size than it 
used to be. Little by little the size of the packages are slipping. 
Little by little the price is going up. 

There are many articles which are sold in the grocery stores. 

Take vour canned-fruit juices, your frozen juices. Your packaged 
spinach and tom: toes; all those things will be affected by this. 

I feel, Mr. Chairman, that it is up to your committee, your wisdom 
and your interest in the people, to protect the people. 

When you go back to your State you will find that the women of 
the State will speak to vou on this subject. 

They did not know when these bills went through their legislatures; 
they were home taking care of their houses. I do not think very 
many of the husbands knew what was going on. These bills were 
ordere d through 1 in State after State. 

Now when we do have the Supreme Court coming to the rescue of 
the people in the other States they are trying to bring in this McGuire 
bill. 

We think it is beyond all reason that pressure groups should | 
allowed to do this i in our free country. 

We hope that you will turn down this legislation and take care o! 
the ultimate consumer, the little people, and particularly the house- 
wives of America who after all do 75 percent of the buying, and they 
control the wealth of the country as you well know, but they do 75 
percent of the buying and they like bargains. 

There are many men who like bargains, too. I know men par- 

ticularly from the North, when you go to see these bargain sales 
advertised you will see the men out there just as much as the women 
and I do not think you should take that privilege away from us. It 
is a free recreation ‘and it is about the only thing we get nowadays 
with the cost of everything going up. 

I want to thank vou for your time. 

The CuatrmMan. We thank you, Mrs. Wright. 

I think the other Mrs. Wright is here now. 
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We are pleased that you came. 

You are speaking for the consumer, and the consumer is very 
seldom heard. 

Now we wil hear from Mrs. Frances Wright. 


STATEMENT OF MRS. FRANCES WRIGHT, SECRETARY, 
HOUSEWIVES UNITED 


Mrs. Wricur. I am Frances Wright, a housewife. I am secretary 
of praeety ives United, a national organiz: ila. very new, very small 
no threat to anyone—the result of spontaneous combustion last sum- 
mer ae ‘na few housewives in Washington decided that the Americ: 
family was often at the mercy of pressure groups working on Congress. 
We had not been on the job. The pressure groups stay oa the job. 

We wrote our friends in other States about what we were doing, 
and they passed the word along, and now we have a list of about 500 
correspondents. 

Housewives United is interested in home economics as well as 
egislative economics. The recipes in the home economics part are a 
sort of loss leader. 

We did not ask our members to let us know whether or not they 
agreed with the board of sponsors that fair trade was a bad thing. 
And so I am speaking here simply as a housewife—feeling that in 
doing it this way I am representing thousands of housewives, many of 
whom have never even heard the words “fair trade.” I believe that 
[ am even representing the wives of retail druggists, who have been 
misinformed, whose husbands have been misinformed. 

I feel that the average housewife—all of the average housewives, 
like me-——have let our Congressmen down. We have not stood by 
you. We have not held up our hands in time of stress. And often 
when you have fought hard for something for us, we have never said 
‘Thank you’’; perhaps have never even known. For those things we 
are sorry, because I think you need us. Heaven knows, we certainly 
need Vou. 

And now, having given an apology, I should like to offer congratula- 
tions. Not to the Senators; but to the National Association of Retail 
Druggists and the American Fair Trade Council. They set out to 
doajob. And they have done a job. 

Not that their methods have always been the methods mothers 
each their sons, if I can believe some of the things I have heard. You 
have heard too, I am sure, about their boycott on Pepsodent tooth 
paste and Bayer’s aspirin. And you must know about the attempted 
intimidation of the dealers who distributed the New York Times, 
the New York World-Telegram and Harper’s magazine, because 
these publications had had articles against fair trade in them. 

In the Report of the Federal Trade Commission on Resale Pric« 
Maintenance, page lvi, you can read: 

The National Associati ’ Retail Drugg 

sociations and their offic rs, members 
have advised druggists to support and pus! 

{do the opposite respecting non-price-mail 
ning letters and published threatening article 

lanufacturers who refrained from placing t!} 


aintenance or who failed to enforce their 
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There is strong indication that where proponent dealers are strongly organized 
the optional features of the law, so far as manufacturers’ actions in placing or not 
placing their products under resale price maintenance are concerned, are largely, 
nullified by dealer pressure, 

And yet the proponents still say that this is only an enabling act 
with no coercion about it. 

They say they are trying to make things easy for interstate com 
merce. They say they are trying to look after States’ rights 

I am all for States’ rights myself. 1 think entirely too much goes 
on here in Washington. But just how much did the people in th 
States do about getting fair trade for themselves? 

The NARD had developed a model law, patterned on the Cali 
fornia law, and this model was enacted by many States with Little o 
no change. You know about that model law and about the typo 
graphical error in it. Nobody iu the States—not even a good proot 
reader—was paying any attention to what was going on. 

The proponents of fair trade make much of beimg for the little man 

| am for the little man, too. 1 think though, that the little man is a 
lot more of a “regular guy,”’ as the children say, than the fair-trade 
people give him credit for. The more I see of grown people the more | 
am reminded of children. The “regulars” can take a punch and give 
a punch. It is all in the game. The sissies run to mama—or the 
Government. 

There is, of course, in almost every neighborhood at least one 7 
And the smallest children have to be protected from him. The brig! 
ones, though, are amazingly quick at outwitting him, and thereby 
grow surer of themselves—and make the bully less sure of himself 

This is not to say that the little merchant does not need protectior 
from cut-throat competition. He does need protection. And he should 
have it. But as Alfred Friendly said in Sunday's Washington Post 
‘Why do we have to burn the whole house down in order to roast 
one pig?” 

[ am wholeheartedly for the little man—little manufacturer, littl 
wholesaler, little retailer—little consumer. I am for the big manu- 
facturer, too. He was probably a little manufacturer once. If he was 
not, his father very likely was. It is the way we do things in America 
Poor boy makes good. We enjoy reading that sort of story in the 
paper—-and often do. If the successful one has been honest, he cde- 
serves his fortune. In order to keep temptation out of his way, u 
case success has gone to his head and he gets greedy, there should be 
laws, and these laws should be enforced. 

lf any money has to be spent—and money always does-—it would 
seem that the Antitrust Division should have this money to do what is 
necessary. I understand that the antitrust laws are not enforced 
nearly enough. 

We are a country of individualists. There are different kinds o! 
customers. Some like things plush; some like them plain. Some do 
not prefer them plain, but they have no choice—at the moment 
mavbe some day they will. 

The proponents of fair trade say this is a minimum retail pric 
ft might be maximum. Who is to say which it will be? For one 
little man who had a high overhead, it might be too low to mak 
expenses. For another, it might be so high his customers would 
not buy it. 
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In either case, that is the article he has got to sell. He cannot do 
things in a big way—just vet. And he never will be able to if he is 
bound by fair-trade contracts. 

There are always the other things to sell, the proponents say—the 
things that are not fair-traded. But I understand that you cannot 
carry on a business without fair-traded items. They are the neces- 
sities and the special items. Two or three manufacturers make the 
same kind of article; but the price is the same for all three. Why? 

The American Fair Trade Council says they have not used the 
press very much for their campaign. It was felt that fair trade was 
too technical a subject to be explained except by specialists in the 
field. They also felt that newspaper writers would discourage rather 
than encourage the idea. They were right there. There have been 
some superbly written editorials against fair trade in a great many 
of the leading papers 

It is true that the average housewife has little time or inclination for 
the technicalities of laws about Federal trade and interstate commerce 
and antitrust laws. 

But she can still add 2 and 2, 

(nd she always gets four. 

Little by little the technicalities are broken down, and she wants 
the answers to these questions: 

1. If the proponents of fair trade are so terribly concerned about 
loss leaders, why are they against Mr. Celler’s bill which would outlaw 
loss leaders? 

2. If the proponents of fair trade know that there are comparable 
items on the market that are not fair-traded which will be in competi- 
tion with fair-traded items, why are they against Mr. Javits’ amend- 
ment to H. R. 5767, which would just insure that there were compara- 
ble items on the market that were non-fair-traded?——page 5028 in the 
Congressional Record for Nay &, 

If the proponents are concerned about the consumer, how can 
thev guarantee the retailer a 3: ee perneel profit, when other mer- 
chants are satisfied with 15 cake ent or 20 percent? 

Mavbe they do not guarantee that at first every time. I have 
read that retailers are instructed to accept the manufacturer's price, 
and then if they feel it is too low to press hard for more immediately. 
How does this help the consumer? For that matter, how does it 
help the manufacturer, whose article may be priced right out of the 
market place? 

All the people | buy from are my friends. But the consumer is 
certainly at the merey of everyone who has had anything to do with 
an article before it finally gets to him—the manufacturer and his 
price, the wholesaler and his price, the retailer and his price. Wi 
have been almost completely at their merey for the past 15 vears 

In their pride at having brought the little retailers out of those 
terrible depths of the depression, the memory of which is still a night 
mare, they say, Could it be that the NARD is taking credit for the 

esult of two wars? 

Could it be that some of the retail merchants might have become 

ist a little bit spoiled during this long period of searce goods? There 

re rumors that customers are wanted again 

Is that why NARD and the American Fair Trade Council are 


Itting forth such 2m ht, etfort how 
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So many people seem to be working on the principle that nothing 
must come down. If something starts to drop a little, ‘somebody 
must do something quick to send it up again higher. 

We must avoid a depression, they say. And we must, of course 
But I do not understand the idea that the higher the prices go, the less 
chance there will be for a depression. 

i can understand, though, the people who have believed in fair 
trade and who have put so much money in it. And who pays the bill, 
in the end, for the dues and the campaigns and the indictments and the 
enforcement of fair-trade prices? The customers of the retail mer- 
chants, I should judge. But I can understand how, having gone into 
things so deeply, they feel compelled to go more deeply still in order to 
win. But they are forcing us to go to the chain stores. We like to 
trade with the small retailer, but we cannot afford to. 

As a housewife, I like to see things keep in their proper places 
People who know their way around in politics seem to take in their 
stride the little matter of the Miller-Tydings Act being a rider to the 
District of Columbia appropriations bill. But that shocked me. 
You Senators do have a big job to do when things like that are accepted 
as commonplace. 

And now here comes the McGuire bill. What will these two to 
gether do to the antitrust laws? It’s like moths in the carpet. 

The fair trade council did not want too much written in the news- 
papers about such a technical subject. But little bits have got in, and 
people have read them. 

It has been quite a fight. And out of it have emerged several 
heroes, among them John Schwegmann, Jr., of Louisiana, and Charlie 
Hawkins, of California. 

“After all,’”’ Charlie Hawkins said, ‘I owned the beer, didn’t | 
I paid for it. The injunction said I could not sell it, except at a 
certain price. But there cannot be a law prohibiting a man from 
giving away his own property, if he wants to.” 

Charlie was wrong, of course. There was a law. But we hope 
there will be no more. 

As long as the manufacturer owns the article, he can set any pric: 
he likes to on it. But if he has sold it, it is no longer his. If th 
retailer is simply his agent, | should think that would call for anothe: 
set of rules entirely. 

Americans like heroes. And if thev think a man is not being treated 
fairly—or perhaps I mean if he is treated fair-trade-ly, they will help 
him fight—because it is every American’s right not to be forced t 
keep a contract that he has not signed. 

The proponents of fair trade take one step at a time. The first 
step was the California law in 1931, which permitted price contracts 
between manufacturers and retailers. The next step was the firs! 
“nonsigner clause’”’ State law in California. The next was the Mille: 
Tvdings Act. That has had a little set-back, but the MeGuire bill 
will fix everything up. The final step cannot be far away. What will 
that final step be? 

Drug Topics said in the April 7 issue: 


The bill must win in the House with a majority so big that it will have a salutary 
effect upon the Senate. 
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The bill did win, of course—196 to 10. 

If anyone had told me 2 years ago that I would have for my bed- 
side reading these three pe upe P- oe acked books, | would have said he was 
crazy—Report of the Federal Trade Commission on Resale Pric 
Maintenance, Congressional Record for May 8, 1952, and Hearings 
before the Antitrust Subcommittee of the House Committee on the 
Judiciary. But there are many things that are interesting to a 
housewife in these books——and things that are terrifying, too. 

The proponents are very smart. 

From the beginning they have wanted a Federal law for fair trade 
But an editorial in Drug Topics for March 24 advises against this 
now. ‘In this explosive e lection vear,”’ they sav they fear the whole 
fair-trade program might be wrecked if things were pushed too far. 


>» 


But they are working hard for H. R. 5767. 

Write your Senators and Congressmen today 
the editor advises, and 
let them know you wat wes to get tough in their support of fair trade. Tell 
them you expect them to write H. R. 5767, as recommended by the Commerc: 
Committee, into law not only to help you but to help themselves as well. 

Don’t be afraid. I know you have your constituents to look after. 
But you all have housewives in your States. Housewives need look- 
ing after, too. 

And if I, an ordinary, average housewife, have become concerned 
about this matter of fair trade and feel that H. R. 5767 is absolutely 
against my family’s welfare, you can be very sure there are, and will 
be, many more women over the country who are concerned. 

Alfred Friendly said in Sunday’s Washington Post that the Me- 
Guire bill stood a good chance of passing the Senate. That I cannot 
believe. A bill so illogical in its reasoning—claiming to do everything 
for evervbody; a bill so obviously and completely against the welfare 
of consumers; a bill that takes away another of our freedoms—I 
cannot believe that the Senate of the United States, knowing that 
it has this power to affect the lives of so many people—I cannot 
believe you will pass this bill. 

As far as I can make out, H. R. 5767 benefits only the NARD and 
the American Fair Trade Council—as organizations. As individual 
members, they are not even benefited by it in the long run. Their 
enthusiasm has run away with them. I do not think they fully 
realize what they are trying to do. 

| feel sure that Senators and housewives want the s: me thing: A 
country where the weak are protected, but where the weak also have 
a chance to grow strong; a country whose laws say what they mean 
mean what they say, and are found where you would expect to find 
them; a country whose laws are made by the people, not by the 
PT he C groups. 

The CuarrmMan. We are glad to have you appear. The housewife 
certainly has a great interest in this legislation. 

I have been somewhat surprised that more consumers and women 
who do the buying in the homes have not appeared in these hearings 
but we are ple ‘ased you have come. Those Senators who are not here 
will be glad to read vour statement. 

Mrs. W ricut. Thank you for letting me appear. 

The Cuarrman. Mr. Fritz Lanham. 
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STATEMENT OF FRITZ LANHAM, FORT WORTH, TEX., REPRE- 
SENTING THE AMERICAN FAIR TRADE COUNCIL, WASHINGTON, 
D. C. 


Mr, LannHAM. My name is Fritz Lanham. I represent the American 
Fair Trade Council. 

I had not expected to testify, but I think it is important to call to 
the attention of the committee very briefly three matters of importance 
under consideration in this bill. 

The CHArRMAN. You may proceed, Mr. Lanham. 

Mr. Lannam. I think the testimony of many of those who have 
appeared as opponents of this legislation have really in their remarks 
set forth verv clearly why this legislation is necessary. 

Characteristic of most of those statements was that of Mr. Schwee- 
mann who said that he dealt in more than a thousand items, and it is 
a well-known fact that only 5 percent or less of the dollar volume of 
sales in this country ts of fair-traded products. 

Upon the remaining 95 percent the dealer sets his own prices. Yet 
it is significant that Mr. Schwegmann and these others have brought 
before vou a few fair-traded, trade-marked items to remind you of the 
prices at which they are selling them, which they can do now with 
impunity in the present state of fair trade under the Schwegmann 
decision. 

That testimony simply accentuates the assertion of the proponents 
of this measure that these dealers use these nationally well-known 
fair-traded products of standard quality to lure into their stores by 
cut prices customers to buy the thousands of items upon which they 
fix their own prices. It is evident that they are seeking a ve ry serious 
monopoly, the monopoly of distribution. 

Now, what is their justification for this as they assert it’ 

They say, “We have bought these products and consequently we 
have title to them and may dispose of them as we please 

In that regard | would like toe ‘all to your atte ntion the basic deci- 
sion of the Supreme Court, a unanimous decision, with reference to 
fair-trade enactments by various States. 

Not only did that decision hold these State acts constitutional, but 
it went further and declared that the producer or manufacturer of a 
fair-traded, trade-marked product has a verv valuable property right 
in addition to the product itself, and that property right is the good 
will which he has established through the superior quality of his 
commodity 

And the Court said that the seller of such a commodity, though he 
had bought the product, had no right to impair or diminish or destro. 
by cut-price that good will of the producer which frequently, as th 
Court stated, isa more valuable property right than the product itself 

The second thing to which | wish to call vour attention is with 
teference to the arguments which bave been presented concerning thi 
nonsigner clause. This MeGuire bill, from that angle, simply goes 
back to the original legislative intent of the Miller-Tydings Act. 

The Miller-Pydings Act, though it was enacted as a part of ay 
appropriations bill, had emanated from both the House and Senat 
Comnuttees on the Judiciary after full hearings and favorable reports 
It will be observed, therefore, that it was not a hurriedly considered 


prece Ol levislation 
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I think you will find that not even any witness who appeared in 
opposition to that original legislation when hearings were being held 
upon it by these committees took the position that the Miller-Tvdings 
Act would not be binding upon a nonsigner who knowingly and will- 
fullv violated its provisions. 

The spokesman for the House Committee on the Judiciary in the 
debate on the floor of the House in that regard was the Honorable 
Charles McLaughlin, then a member of that committee, now a 
United States District -udge for the District of Columbia. 

In my testimony before the House Committee on the Judiciary 
I quoted at length from the statements of Mr. MeLaughlin in his 
remarks on the floor of the House in which he went on to show very 
clearly that it was the legislative intent of the committees that the 
net would apply to such nonsigners, 

Now, that is all that the MeGuire bill does with reference to the 
I 


Schweemann decision simply provides to restore the law to the 
lear, original legislative intent, and vou will recall that some of tin 
Justices of the Supreme Court dissented from the Sehw: rmann 
decision because of the verv clear legislative patent that it should 
‘ pply LO such nousig 
The third atte | Want to bring io Vor attention is the so-cal ed 
home-town amendinent Unless that amendment ts adopted, com- 
ercial cliselers and piraticeal | ler operators will be able at 
1} LO \ LO id a \ id t} titutl il LOO ISLALLN enactiments 
of 45 States We cannot have more than half a loaf of proper fair- 
ade legislation, if that much, without the adoption of that amend 
nt which corrects the u 1j ist exposure of the Wentline decision. 
The only obye tion, as I understand hat has been made to this 
amendment is one which tn my judgment is not tenable, and that is 


reat ut will require be cle ral Dp icine. 

The remedy of a party aggrieved under that amendment is to go to 
yurt and ask for injunctive relief. That does not necessitate the 
addition of a single Federal employee and involves no Federal policing 
whatever 

[ think you will find—and I ask vou to look carefully into this 
matter-—-that there is no more logical basis for the contention that 
this amendment will require Federal policing than there is that the 
orrection of the Schwegmann decision will require Federal policing 


| do not think that it is possible to have an effective and operative 


Federal fair-trade law, in justice to all parties, unless this Home-town 
imendment is also included in the bill as reported and enacted. 
The CHatrMan. Thank vou, Mr. Lanham. 


Senator Sparkman, was it your desire to testify? 


STATEMENT OF HON. JOHN J. SPARKMAN, A UNITED STATES 
SENATOR FROM THE STATE OF ALABAMA 


Senator SpaRKMAN. Mr. Chairman, I do not wish to take a lot of 
vour time and | do not wish to discuss the details of the legislation 
cause | am not sufficiently familiar with the provisions, but I do 
want to talk about the general principle. 

As a matter of fact, rather than making a statement, I would like 
0 have permission to put in the record that part of the Annual 
Report of the Select Committee on Small Business of the Senate 


20420—52———-39 
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dated January 21, 1952, that deals with fair-trade laws. It will be 


found at page 213, continuing through page 226. If that could be 
done, I would be glad to have it done. 
The CuatrrMan. We will be very glad to include that in the hearings. 
(The pages of the document referred to follow:) 


CHAPTER X—Fatr Trapr Laws 


Fair trade may be defined as a system which allows the owner of a trade-mark 
or a brand name to set minimum resale prices on his product. Statutes sanction 
ing resale price maintenance agreements apply only to procucts which are in fre 
competition with similar commodities. In addition, they apply only when thx 
retailer employs the good will of the manufacturer, by use of the name, to hel; 
him in selling. The statutes sanction only vertical agreements. They exchid 
horizontal agreements between manufacturers, producers, and all parties whi 
would normally be in competition with each other. 


The vear 1951 was a crucial one for small business and the proponents of fair 
. b 


trade laws. In May the Supreme Court handed down its decision in the now 
famous Schwegmann ! case. The decision ali but upset 20 vears of progress 
the field of fair-trade legislation. It set off a series of events that threatened fo: 


several weeks to bring back the old price wars. It appeared for a time that thi 
decision had destroyed all the work that had been done in the preceding 20 year 
to protect manufacturers, retailers, and consumers alike from the evils attendar 
upon cut-throat competition. A survey undertaken by Dun and Bradstreet di 
closed that as of the middle of June, price cutting was on the wane. During the 
remainder of the vear there was no significant trend to extend price cutting. 

But the Schwegmann decision remained the law. It cut away the heart of thi 
Miller-Tvdings Act and the price-maintenance statutes enacted by the Stat 
legislatures. The door was open to the complete destruction of fair-trade laws 
At year’s end, friends of fair trade were marshaling their forces, Small-busines 
retailers were especially active in the campaign to reinforce the legislation whic! 
they felt they so urgently needed if they were to survive. 

It will be the purpose of this chapter to review the | istory of fair-trade law 
and their impact on small business and to appraise the outlook for small busin: 
in the light of the Sechwegmann decision. 


THE CASE FOR FAIR TRADE 





The first advocates of fair-trade legislation were the manufacturers of name- 
brand articles : hey fo ind that thev were becoming the victims of loss-leader 
selling, asystem whereby a retailer would advertise a popular name-brand product 
at a low price in order to attract customers into his stor The manufac 
found that sales of his product in other oullets would suffer because the buyer 
were going to the store that advertised the lower price In manv cases the nani 
brand article was being sold below cost A large retailer could afford to do t} 
because the customers who cam to his store to buv the bars ain woul 1 also by 
other merchandise which returned a high profi The small merchant could nm 


afford this practice because his sales of other merehandise would not compensa 
p | 


for the loss he would have to take on the name-brand item Phe resnit was tha 
the small 1h ‘rehant would lose business LO his larger competitor The maniuta 
turer would also lose business because the small merchant and many others li 
him would be forced to drop the name-brand item. Another result was that t 
item became cheap in the eves of the consuming public Juvers reasoned that 


one merchant could sell it at a price substantially below that previously advertis 
then the merchants who sold it previously and the manufacturer must have b 
making an excessive profit at the expense of the consumer. Oftentimes compet 
tion among large retailers of the item would precipitate price wars which wo\ 
result in the further contraction of the manufacturer’s number of outlets 

There was the case of the Ingersoll dollar watch, a name brand item which w 
extremely popular several years ago. It was a very serviceable watch, It w: 
nationally advertised as selling for $1 and the price became part of the nan 
Some retailers throughout the country decided to use the Ingersoll watch as a 
loss-leader. They began to sell it for less than adollar. The price went down a 





1 Schweymann Brothers et al. v. Calvert Distillers Corporation, 341 U. S. 384, 
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down as competition increased, until it was finally selling for 57 cents, far below 
the wholesale price. The retailers who were selling it at that price were making 
up their losses on sales of other merchandise in their large stores. People who 
came to buv the watch rationalized that there must be other similar bargains in 
a store that would sell an Ingersoll dollar watch for 57 cents. The proprietor thus 
succeeded in selling at a profit a number of other items 


Small-business retailers were forced to drop the Tagersoll dollar-watch. They 
could not sell it if ihev charged more than 57 cents and they could not afford to 
sell the watch at that price and take the loss involved in cach sale. The result 
was that the manufacturer lost his market and was forced out of business Having 
been forced out of busine ‘ and compelled 10 release The work rs in ] is piant, he 
realized the evils of loss-leader selling He became a leader in the fight for fair- 
trade laws Che consuming publie also lost because thev were no longer able to 


buv a serviceable wateh for a dollar 
It mav thus be argued that feir trade vields benefits for evervone—the man 





i i 
facturer, the small-business retailer, and the consumer It assures the manu- 
facturer a steady market for his product lt does not give him ean unfair ad- 
vantage or a Monopoly because, even with the protection of fair-trade legis l 
he must compete successfully with other manufacturers of the same or si i 
produce If he does not maintain the quality of his product or if he fixes the 
price to¢ high, he loses out to his e rh yye tifors in spite But 
fair trade does protect him against the evils of loss-leader selling and the possil 


destruction of his product and his business through 
Fair trade benefits the small retailer by placing him on an even footine wit} 
all other retailers of the same item, large and smal I 


fixed to vield him 


margin of pront 





fair return, and he is proteeted from destructive competition 








from others who might be able to afford to use the item as a loss-leader. 

The consumer benefits in a number of ways. He knows, for example, that at 
item covered by fair-trade legislation may be purchased at a standard pric 
wherever he goes to buy it. Fair trade eliminates the necessitv for shopping 
around. He knows, too, that the price is fair By the very nature of fair-trad 
laws, a price fixed item cannot sue d unless it compet s successfully with similar 
items produced by othe rma ufacture rs In ! 4 drug field, fair-trade items } V ¢ 
increased the price just 10% percent since 1939, while the cost of living, accord 
to the Denartment of Lab 7. has ris hn more than S85 percent Fair trade als 
assures the consumer that a qualified product will remain on the market It will 
not be lost to the con ummer through Joss leader selling 


The advantages of fair trade prompted support not only from manufacturers 
of name brand articles but also from retailers and consumers The depressior 
following 1929 gave impetus to the movement for legislation which would allow the 


fixing of minimum resale prices 


LI ISLATIVE HISTORY OF FAIR TRADI 


California was the first State to enact tair-trade legislation. In 1931 the Cal 
fornia Legislature passed a statute * allowing a manufacturer to establish resale 
prices on his product. The statute was binding, however, only on those retailer 
who signed an agreement with the manufacturer. This proved completely ir 
effective since retailers not signing such agreements were tree to sell the product at 
any price. In 1933 California amended its statute * to provide that an agreement 
entered into by a manufacturer and a retailer was binding upon all other retailers 


who had had notice of the agreement. This amendment was the so-called non- 
signer clause which, in effect, allowed a manufacturer or wholesaler to fix a mini 
mum resale price for his product. Every fair-trade law thereafter passed by any 
State contained this nonsigner clause. 





By the close of 1936, 14 States had passed such laws. In 1937, 28 more States 
passed them There are fair-trade laws today in 45 of the 48 States. Only 
Texas. Missouri. Vermont, and the District of Columbia have remained outside 


the fold, 
The Louisiana st 
“Willfully and 


tute * contains a typical nonsigner clause 





nowingly advertising, offering for sale, or selling any com 
modity at less than the price stipulated 


in any contract entered into pursuant t 
} 
t 


e proy ision of seetion 1 (sec. OSO9.1) of this act, W hether the person so adverytis 

ng, offering for sale, or selling is or is not a party to such contraet, is unfais 
petition and is actionable at the suit of any person damaged thereby.” 

Cal, Stat. 1931, ¢. 278 

Cc Stat.. 1933, ec. 26 


Gen, Stat., sees. 9809.1 et se 
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Such statutes were valid and enforceable so long as their effect was confined to 
goods moving intrastate. Where products moving interstate were involved, the 
statutes ran afoul of Federallaw, The Sherman Act,5 passed by Congress in 1890, 
declared illegal “every contract, combination in the form of trust or otherwise, or 
conspiracy, In restraint of trade or commerce among the several States, or with 
foreign nations.”’ 

Under this act, price-maintenance contracts would be illegal. Any attempt or 
the part of a manufacturer to enforce such a contract in interstate commerc 
would be enjoined. The manufacturer or anyone else attempting to enforce the 
contract would be subject to civil and criminal penalties, and no eourt would 
enforce it. Fixing minimum prices, like other types of price-fixing, was illegal 
per se under the Sherman Act. 

In 1911, the Supreme Court considered the question of resale price maintenance 
agreements in the case of Dr. Miles Medical Co. v. Park & Sons Co.,6 and held them 
illegal under the Sherman Act. The case involved a suit brought against a not 
signer. The Court held that an agreement to maintain resale prices was a ‘‘con 
tract * * * in restraint of trade,’’ which was contrary to the Sherman Act. 


rHE MILLER-TYDINGS ACT 





Supporters of fair trade tried for several vears to remove the Sherman Act 
obstacle from the path of the fair-trade movement. A number of bills wer 
introduced in Congress. In 1929, the Capper-Ielly 7 fair-trade bill was offered 
it permitted resale price maintenance on specified classes of commodities by di 
claring it no such contract relating to the sale or resale shall be unlawful. TT 
bill did not contain a nonsigner clause. It merely legalized an agreement that thi 

endee will not resell the com lity specified in the contract except at a stipu 
lated price.6 It became the mode! for the California law passed in 1931. 

The Capper- kell) s reintroduced in the Seventy-second Congress.’ It 
did hol Pass 

In 1936, Senator Tydings introduced his first bill in the Seventy-fourth Co 
gress. It followed substantia the Capper-Kelly bills and did not contain a 
nonsigner clause. It legalized contracts or agreements prescribing minimum pric 
or ot he r¢ miditior s tor the resale of a com nodity. rhe Seco! a Tydings bill Wiis 
introduced in the Seventy-fifth Congress. The House then had under consider 
tion the Miller bill ® which contained practieally the same language as Senator 
Tydings’ bill 

‘The Miller-Tvdings Act ™ was enacted in 1937 as an amendment to sectior 
of the Sherman Act. It provided that nothing herein contained shall re 


illegal contracts or agreements prescribing minimum prices for the resale of sp 
fied commodities when contracts or agreements of that description are lawful a 
: 


appli d to intrastate transactions under local law 





is Act, 


the Depart 
ment of Justice apparently has not instituted any prosecutions under the Sher 


Despite the absence of a nonsigner clause in the Miller 
Act sinee 1937 because of enforcement of fair-trade laws against nonstigners, ‘| 
} the part of that agency. It } 


does not appear to have been an oversig 
, lings Act. In hearings before t! 


been fully aware of the import of the Mi ; 
Temporary National Economic Committee, Assistant Attorney General Thurn 


j } 


Arnold ealled for repeal of the \liller-Tvdings Act DecaAUse if made legal 





nonsigner provisions of the State fair-trade laws.” 


Un 


or 
t 


il the decision in the Schwegmann case, and in spite of the absence of the 


nonsiener elause in the Miller-Tvdings Act, there did not appear to be any ques 
tion but that the nonsigner provisions were within the act. The contention tl 


they were not within the act was raised in only two reported cases after 1939 


both cases, the argument was rejected 


26 Stat. 209 
6290 U.S. 37 
7S. 240, 7ist Cor Ist se H. R. 11, 71st ¢ Ist s¢ 
§H. Rept fi, 71st ¢ , S 
9S. 97, 72d ¢ H. R. 11, 72d Cong., ts 
H. Rept. 382, 75th Cor St sess 


Calamia v Colds +h Pros ne » (200 N. Y. 636 and 775° 87 N. E. 2d 50 and 687); Pepsodent Co. v. 





A 
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THE SCHWEGMANN CASE 


In the light of the legislative and judicial history of fair-trade legislation, the 
Supreme Court’s decision in the Schwegmann case !* was a shock to advocates of 
fair trade. A brief statement of the facts in that case will serve to demonstrate 
the dilemma it created for the fair-trade movement. 

The original suit was brought by Seagram Distillers Corp. and Calvert Dis- 
tillers Corp., Delaware and Maryland corporations engaged in the distribution 
of gin and whisky. The respondents were Schwegmann Bros., operators of a 
New Orleans supermarket. Seagram and Calvert had price-fixing agreements 
with over a hundred Louisiana retailers whereby they tried to maintain uniform 
retail prices for their products. Under these agreements the retailers promised 
to sell the products of Seagram and Calvert at not less than the prices stated in 
the distributors’ schedules. 

Schwegmann Bros. had refused to sign one of these agreements and were 
selling the products of Seagram and Calvert at cut-rate prices. Under the 
Louisiana fair-trade law,'§ Sechwegmann was bound by the agreements entered into 


by Seagram and Calvert with the other Louisiana retailers and was guiltv of unfair 


competition. Seagram and Calvert sought an injunction against Schwegmann, 
relving on the Miller-Tyvdings Aet. They argued that the prohibition of the 
Sherman Act against price-fixing agreements had been immunized by the Miller- 


‘Tvdings Act so long as such agreements were valid under State law. 

Seagram and Calvert won an injunction in the district court and the eourt of 
appeals affirmed.'® The Supreme Court reversed the court of appeals, saving that 
nothing in the Miller-Tvdings Act sanctioned the enforcement of price-fixing agree 
ments against nonsigners. The Court reviewed in detail the legislative history of 
the statutes, both State and Federal, and concluded that the Miller-Tvdings Act 
exempted from the Sherman Act only contracts or agreements prescribing mini- 
mum prices for the resale, and that nonsigners were not within the scope of the act. 
Mr. Justice Douglas, writing for the Court said: 

ix * + the Miller-Tvdings Act express!\ continues the prol ibitions of t} e 
Sherman Act against horizontal price fixing bv those in competition with each 
other at the same functional level. Therefore, when a State compels retailers 
to follow j 


a parallel price policy, it demands private conduct which the Sherman 
Act forbids. Flimination of price competition at the retail level may, of course 
lawfully result if a distributor successfully negotiates individual vertical agree- 
ments with all his retailers. But when retailers are forced to abandon price 
competition, they are driven into a compact in violation of the spirit of the 
proviso which forbids horizontal price fixing. 

“A real sanction can be given to the prohibitions of the proviso only if the price 
maintenance power granted a distributor is limited to voluntary engagements 
Otherw ise, the exception swallows the proviso and destroys its practical 
effectiveness 

“The contrary conclusion would have a vast and devastating effect on Sherman 
Act policies. If it were adopted, once a distributor executed a contract with 
a single retailer setting the minimum resale price for a commodity in the State, 
all otl er retailers co ild be forced into line Had Congress desired TO eliminate 
the consensual element from the asrangement and to permit blanketing a State 
with resale price fixing if only one retailer wanted it, we feel that different 
measures would have been adopted either a nonsigner provision would have 
heen included or resale price fixing would have been authorized without more 
Certainly the words used connote a voluntary scheme. Contracts or agreements 
convey the idea of a cooperative arrangement, not a program whereby recalci- 
trants are dragged in by the heels and compelled to submit to price fixing * * *, 

“We could conelude that Congress carved out the vast exception from the 
Sherman Act now claimed onlv if we were willing to assume it took a devious 
route and vet failed to make its purpose plain.”’ 

\ dissenting opinion was submitted by Justice Frankfurter, in which Justices 
Black and Burton concurred. Justice Frankfurter summarized his objections to 
the Court’s decision when he said: 

“Everv one of the $2 State acts which the Miller-Ty dings amendment was to 
back up-—the acts on which the Miller-Tvdings amendment was to place a stamp 
of approval—contained a nonsigner provision. {s demonstrated by experience 
in California, the State acts would have been futile without the nonsigner clause, 


‘See note 1, supra 
5 See note 4, supra 


184 F. 2d 11. 
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The Court now holds that the Miller-Tydings amendment does not cover these 
nonsigner provisions. Not only is the view of the Court contrary to the words 
of the statute and to the legislative history, it is also in confliet with the interpre- 
tation given the Miller-Tydings amendment by the Federal Trade Commission, 
by the Department of Justice, and by practically all persons adversely affected 
by the fair-trade laws. * * * Where both the words of a statute and its 
legislative history clearly indicate the purpose of Congress, it should be respected. 
We should not substitute our own notion of what Congress should have done.” 


THE PRICE WAR 


The Supreme Court’s decision in the Schwegmann case was apnounced on May 
21, 1951. On May 29, the R. H. Macy Co. of New York, the world’s largest 
department store, announced in full-page newspaper advertisements that it was 
reducing its prices on 5,978 price-fixed items by 6 percent. The advertisements 
referred to the Supreme Court’s decision in the Schwegmann case and said that 
the store would add other items to those being reduced in price. Macy's com- 
petitor’s announced that they would meet the reductions. 

During the following 3 weeks sales in New York department stores increased 
20 percent. The newspapers carried daily accounts of the progress of the price 
war. (See table I. Department stores added hundreds of sales clerks and 
comparison shoppers to meet the competition. There were reports of shoppers 
injured in the rush to buy bargains. Stores posted changing prices on bulletin 
boards. 

The price cuts took place largely in household appliances, drugs and cosmetic 
specialties, men’s clothing, and aleoholie beverages. The Sunbeam Mixmaster, 
listed at the fair trade price of $46.50, was selling for as little as $26.59, which was 
below the wholesale price \ best-selling novel, listed at $4.50, was sold below 
cost at $1.79. A well-known brand of men’s suits, regularly selling at $49.50, 
sold for $29.69 before supplies ran out. (See chart I. 

\fanufacturers of fair-trade articles threatened to withhold their product from 
bn tores selling them at the lower prices. The stores avoided this bottle- 

he early stages of the price-cutting campaign by buying from independent 


TasLE 1.—Trend of price r day a 


\lixmaster 

Dorn r Mixer 

RC A-45 record attachment 

Lewyt vacuum cleaner 

Webster three-sper 

Men’s Palm Beact 

Men’s Springweave sui 

Men’s Sur frosts suits 

Waterman fountain pens 
rwood typ riter 

‘**From Here to Ete nity’ 


eu i 


Source: New York Times 


Small retailers complained that they 
} 1 


all of their business to t!} 


stores involved in the price war It was reported that Maev’s, which normail 
+} 


sold 3.3 percent of the Mixmasters in New York, sold 56.2 percent during 
weeks following the star its price cutting. Abraham «& Straus, a larg 
department re that normally sold 2.5 percent of the Mixmaster 


srooklyn, reporti liv sold 59.6 percent during the price war, 
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Cuanrt I. Price War—Its Effect on Six Items 


PRICE WAR - ITS EFFECT ON SIX ITEMS 


Monday Tuesday Thursday Friday Saturday 
$50 $50 


i Men's Springweave Suits 





| 


$10 | ————— 
; Ronson Lighters 


Waterman Pens 


— 
ee 
*Peeccacccoseseseseoue on 


"From Here To Eternity" 
O) haeneereee ener 


Tuesday Thursday Friday Soturday 
(Fixed Price) 


Chart 1s based on price trends in a majcr New York department store 


| from The New York Times 


Source : New York Times, June 8, 1951. 
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One druggist in Queens, N. Y., succeeded in obtaining an injunction against 
Macy’s under the New York fair-trade law and forced Macy’s to discontinu 
selling 10 different items at reduced prices on the ground that they moved only 
in intrastate commerce and therefore were not affected by the Supreme Court's 
decision in the Schwegmann case. 

But victories for the small retailer were few and far between. Generally, in 
the New York area their business suffered through the concentration of sales 
It was estimated that 20,000 of the approximately 105,000 small retailers in the 
New York area would have been forced into bankruptey if the price war had 
continued for 6 months. 

The price war threatened for a time to spread to other cities. Reports fron 
cities such as Denver, Detroit, Philadelphia, Boston, Cleveland, and Houston 
showed a tendency on the part of some large retailers to start cutting prices 
themselves in order to reduce their heavy inventories. 


DUN & BRADSTREET SURVEY 


The effects of the New York price war on small retailers was brought foreefull, 
to the attention of your committee. Independent merchants and storekeepers 
by the score came to the committee asking for assistance. They told of the effects 
the price war was having on them, how they were losing trade, and how the large 
department stores were winning a monopoly on sales of many items. They 
reported, that unless the price war ended, many of them would be forced out of 
business. 

By the time the price war had made evident its effects on small-business met 
however, reports coming to your committee indicated that the war was subsiding 
In the 3 weeks following Macy’s announcement of its intention to cut prices o1 
fair-trade items, most of the popular items were out of stock and the manu 
facturers had made good their threats to withhold further deliveries to the pric: 
cutters. In addition, the initial rush to buy the bargains appeared to have let uy 
The original demand had been satisfied and customers no longer seemed so eager 
to buy. 

Reeognizing the continuing danger of price wars, however, and cognizant of 
the possibility of their spreading to other sections of the country, the chairman 
of your committee met with the chairman of the Joint Committee on the Keonomic 
Report in a conference with Mr. A. D. Whiteside, president of Dun & Bradstreet 
Inc. Asa result of the conference, Dun & Bradstreet undertook a survey of the 
principal trading centers of the country to determine the scope of price cutting 
The main portion of the survey covered the period from May 28, the day befor: 
Macy's announced its price cuts, to June 16, when the priee war appeared to hav: 
subsided. <A follow-up survey was conducted on June 25 to test the trend in price 
cutting. 

The survey sought to determine the sections of the country where price cuttin: 
was in effect, the number of stores in each community involved, and the lines o! 
merchandise in which reductions were being made. 

The survey indicated that from May 28 to June 16, some 825 stores in 43 of 
123 trading centers had set prices on one or more items of merchandise below thu 
resale price recommended or set by the manufacturers of the merchandise. Wit 
few exceptions, only a small number of stores were reported engaged in price cut 
ting in any one of the 43 cities. Only eight cities reported 10 or more stores 
cutting prices below the manufacturers’ resale prices, and 20 cities reported les 
than four stores cutting prices See table II below. 


Number of st 

in each city pr 

Number of cities reporting ing merchand 
below manu 

jturers’ resale p 


Less than 4 
4tod 

ftog 

19 

More than i 
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Light electric household appliances were found to be the items most commonly 
sold at the lowered prices. Next in order of frequeney of sales were cosmetics 
and drug specialties, heavy electric household appliances, men’s wear, and alcoholic 
beverages. (See table III below.) 


Cities reporting 


Line or merchandise 
price cutting 


Light electric household appliances 
Cosmetics and drug specialties 
Heavy electric household appliances 
Men’s wear 

Alcoholic beverages 


It was interesting to your committee to note that although a total of 825 
stores were reported to have cut prices on fair-trade items, there were approxi- 
mately 77,200 stores in the survey cities which might be said to handle one or 
more of the lines of merchandise affeeted by the type of price cutting reported 
in the survey. Table IV shows this breakdown in the stores surveyed. (See 
table IV below. 


Numbe 


epartment stores 
tores 
ind boys’ clothing 
unily clothing 
Furniture 
Household 
Hardware 
Drug 


The committee was also interested to note that there was n ‘ar geographic 
clustering of communities engaging in price cutting Th ry showed, for 
example, that several major communities in og do ew York, 
including Albany, Hartford, Trenton, and Phils phis ( no ‘e cutting 
in stores in those communities between Mav 28 and June ‘abl sets forth 
complete statisties on the results of the Dun & Bra 
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TaBLE V.—Price cutting of: fair-traded merchandise, May 28 to June 16, 1951 


{In 123 cities of the United States and for 5 classes of merchandise} 


Merchandise lines in which prices were reduced 


Cosmetics 


ind drug : 


Men’s 
wear 


Al yhol 


1s peverace 
ClaITies 
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TABLE V.—Price cutting of fair-traded merchandise, May 28 to June 16, 1951—Con. 


[In 123 cities of the United States and for 5 classes of merchandise} 


Merchandise lines in which prices were reduced 
Total num- 


ber of 
City stores Heavy elec- Light elec i aiait 
cutting tric house- | tric hous« Men’ S r wets A} 
prices hold appli- hold appli wear Ities be 
1ices ince 

Peoria, lil 0 

Philadelphia, Pa 0 

Phoenix, Ariz l X xX 

Pittsburgh, Pa { 

Portland, Maine 0 

Portland, Ore s = xX x xX 

Providence, RK. I 2 X 

Raleigh, N.C 0 

Richmond, Va 0 

Roanoke, \ 0 

Rochester, N. Y 0 

tockford, Ul 0 

sacramento, Cal N x a 

Sa iw, M i 

St. 1 lis, Mo 0 

St. Paul, Minr 0 

Salt Lake City, Ut 0 

San Antonio, Tex ( 

San Diego, Calif xX 

San Francisco, Calif t xX x 

Savannah, (ia 2 Xx X 

Seranton. Pa x x 

Seattle, Wash 0 

Shreveport, La 10 X XxX 

Sioux City, lowa l x 

Sioux Falls, 8. Dak l x 

South Bend, Ind 0 





ish uv X 
Lil 


, Ma 0 


nA 


Fevsl 
» dna ) 
) ( 
J 0 
l X 
t 
bD. ( 0 
Va 0 
, WY 
2 \ 
Del ( 
f N. ( 0 


York, Pa. 0 


Youngstown, Ohio 0 


\ second survey, conducted by Dun & Bradstreet on June 25 and 26 in the 
same 123 cities covered in the first survey, indicated that since June 16 there had 
been no significant increase in the cutting of prices below resale prices set by 


manufacturers. Five cities in which no price cutting had been reported as of 
June 16, reported one or more stores engaged in such price cutting after June 16 
Two additional cities reported increases in the number of stores participating in 


price cutting, but the total number of stores involved in each city was only two. 
Conversely, it was reported that price cutting, reported as of June 16, had beer 
discontinued in three cities and, in three additional cities, the number of stores 
engaged in such practices had been reduced. 

On the basis of the Dun & Bradstreet survey, your committee concluded that 
price cutting was on the wane as of the end of June. A close watch was kept on 
the situation throughout the balance of 1951 and no significant trends toward 
extension of price cutting were noted. Many of the leaders in the campaign to 
cut prices were quoted during the latter part of May and early June as being 
opposed in principle to the loss-leader type of retailing but stated that the lead 


of others forced them into the price war. They expressed relief when the price 
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war tapered off. Many of the large department stores which were most active 
in the price war, including Macy’s of New York, later signed price-maintenance 
agreements with manufacturers and thus in effect admitted the efficacy of fair 
trade. As of year’s end, prices of fair-traded items had for the most part been 
restored to their previous levels and the threat to small retailers had diminished, 
for the time being at least. 


NEW FAIR-TRADE LEGISLATION 


Friends of fair trade were understandably shocked by the Supreme Court’s 
decision in the Schwegmann case and alarmed by the price wars that followed. 
They recognized the fact that the Sehwegmann decision had practically nullified 
the fair-trade statutes enacted in the legislatures of 45 States in the past 20 years, 
They realized that unless the nonsigner clauses of the statutes could be given 
effect in interstate commerce, the statutes were utterly ineffective. They were 
not reassured by the collapse of the price-cutting epidemic. They recognized a 
continuing danger to the fair-trade movement and took action to plug the loophole 
created by the Supreme Court of the Schwegmarn decision, 

\ large segment of the small-business coramunity, led by the National Associa- 
tion of Retail Druggists, drafted a bill designed to restore fair trade to full effec- 
tiveness. Sponsored by Representative John A. McGuire, the bill was introduced 
in the House in October.7 It proposes an amendment to the Federal Trade 
Commission Act which would validate the operation of minimum resale price 
contracts on all distributors selling trade-marked brands in interstate commerce. 
The MeGuire bill has been referred to the Interstate and Foreign Commerce 
Committee of the House. Aithough drafted under the leadership of the National 
Association of Retail Druggists, the bill has the active support of a number of 
other groups including the retail jewelers, booksellers, tobaecconists, hardware 
dealers, auto accessory dealers, and appliance merchants. 

The American Fair Trade Council, Inc.. a group of fair-trade advocates made 
up largely of manufacturers of fair-trade items, has announced its intention to 
submit a separate bill to Congress early in 1952. Their bill is aimed at amending 
the Sherman Act. It would provide in part that no one outside of a fair-trade 
State may offer for sale, or sell, or deliver in any such State, Territory, or the 
District of Columbia, any product in interstate commerce at any price less than 
the fair-trade price lawfully established in the State. 


CONCLUSIONS 


The events of the past vear in the field of fair trade have been of grave concern 
to your committee. In particular, the Schwegmann decision in the ensuing price 
wars were viewed as matters of tremendous import to small business. Had the 
price wars continued, thev could have done incalculable harm to countless small 
businesses. The memory of the early 1930's and the great numbers of small, 
independent concerns that were then lost to the economy directly as a result of 
similar price wars is still fresh. The possibility is strong that the damage to fair 
trade wrought by the Sehwegmann decision might well precipitate similar business 
failures should our economy suffer a sudden reversal. 

Business Weck magazine summarized the situation in an article published in 
its June 16, 1951, issue. Noting the progress made by small retail merchants in 
the past decade and the factors contributing to that progress, Business Week 
said: 

“Fair trade has also been another major prop for the small, independent mer- 
chant during the past decade. This has been particularly true in the drug and 
jewelry businesses. Under the fair-trade umbrella, the small merchant has been 
protected from price cutting and provided with a healthy mark-up. 

“The end of fair trade on a national scale now throws this advantage into 
reverse. How much it will hurt the small retailer remains to be seen. But it’s 
sure to leave its mark.” 

Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize the 
dangers inherent in loss-leader selling and cutthroat competition, that they will 
realize that such practices can result only in dameging the whole economy. It is 
not only the small independent merchant who suffers in a price war, The manu- 
acturer and the consumer also suffer. And the leaders of price-cutting campaigns 


17H. R. 5767, 82d Cong., Ist sess. 
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should realize that injurv to other segments of the retail trade cannot benefit 


them. Gains realized from toss-leader selling are short-lived. The practice is a 
vicious one and defeats ifself. No merchant, no matter how large, can afford to 
continue loss-leader selling indefinitely. He must engage in other practices in 
order to recoup bis losses. And such other practices of necessity require that he 
sell other merchandise at high profits. The consumer must sooner or later dis 
cover the fallacy of the loss-ieader selling technique, and then the retailer loses 
the good will of his customers and their patronage. The good sense and recog) 


T10Nn of ther re sponsibilities a ould impel the overw | elmineg MASS of the husiness 


‘ 


community to the logic and wisdom of fair trade. 





Your committee intends to keep a close watch on fair trade during the co 
months It will rutinize closely the efforts of the bu mess Commupyitys rNolhice 
itself It will also be vitally interested in the progress of pending | rislation 01 
fair trade The advantages of fair trade are evident, and vour committee wi 
be awake to any opportunities in the legislative field that would renew the stabili 
and security of smal! busin Tl Nation’s economic well-being depends to a 
large extent on the vitality of America’s small businesses Threats of price wars 
must be eliminated if that vitality is to endure 


Senator SPARKMAN. J’ think the above represents a fairly objective 
study of the problem of fair-trade legislation. We tried to discuss the 
pros and cons. ‘There are no deep conclusions drawn, but T think the 
sentiment generally of the Small Business Committee is indicated in 
that report. 

Our interest in the fair-trade laws was drawn into this thing at 
about the time the price wars took place during last vear, the Macy 
price wars. At that time, the Joint Committee on the Economic 
Report under the chairmanship of Chairman O'Mahoney, of which J 
am a member, and the Small Business Gommittee joined in having a 
stall 


We had the services of Dun & Bradstreet in making a survey 


study made of this problem of price wars 


The results of that survey are shown in the report of the committec 
Mir. Chairman, there is just one point that 1 do want to add that 


\ 
seems to me to be a strong argument in favor of this tvpe ol legislation 
and that is this-—and | think it is something that is often overlooked 
It is not the imposition of Federal legislation upon a State or a com 


munity or a people. It is a recognition by the Federal Government 
of statutes which legislatures of various States have already enacted 


into law. 


] understand there are 45 States that have adopted fair-trade laws 
and, as 1 understand this.legislation, all it does is sunply recognize and 
legalize, as far as the Federal Government is concerned, those statutes 
that have been adopted Ly the respective States 

l am a vreater believer, Mr. Chairman, ti States’ Rights, and it 
seems to me that this is the verv essence of States’ Rights legislation. 
If fair-trade laws are wrong, the wrong has been committed by thre 
mdividual State legislatures and it is not being committed when the 
Federal Goverament takes notice of the fact that those States have, 
through the action of their own legislatures, put the laws on the book. 

The CuarrmMan. You have already said you are not too familiar 
with all the provisions of the McGuire bill, but the MeGuire bill does 


not set up verv many standards. There are a few obscure standards 
1 . \ aa a owt + 

and very indefinite standards set up in the MIeGuire bill, but it does 

not seem to me that they have nearly enough standards which would 


cause @ State to perhaps have legislation that would be acceptable 
It is a sort of a blanket endorsement of what the State may have. 
The State mav change its fair-trade-practice laws, or their fair-trade 


I 
f 

+] "1 ] 1 ais 
laws wrid Chis would still “IVE val | tv to them 
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It would seem to me that the bill enacted by the Congress ought to 
at least have some very definite standards so that a State might not 
get completely out of line with what would be acceptable to Congress. 
It relieves those who engage in fair-trade immunity from the antitrust 
laws. We are giving them quite a bit and it would seem to me that 
we ought to require them to measure up in certain respects at least, to 
What would be acceptable to Congress, at this time. 

We are very glad to have you, Senator. 

Senator SpARKMAN. Mr. Chairman, I do not consider myself an 
expert on fair-trade legislation at all, and I did not want to discuss 
legalities or technical provisions of the measure. I just wanted to 
discuss the general principle and primarily in the light of the report 
which our Small Business Committee made, because we do believe 
that this is a matter with which small business is greatly concerned. 

The CHatrMan. We are very glad to have the viewpoint of the 
Small Business Committee, which is a very important committee of 
this Senate. The committee has accomplished a great good for the 
country and it has the respect generally of the Senate. We are glad 
to have vour views. 

Senator SPARKMAN. Thank vou, Mr. Chairman. 

The CuarrMan. Professor Philip L. Gamble. 


STATEMENT 03 PHILIP L. GAMBLE, CONSUMERS UNION OF THE 
UNITED STATES, INC., NEW YORK, N. Y. 


Mr. Gampis. My name is Philip L. Gamble and my home is at 
407 North Pleasant Street, Amherst, Mass. Presently, and for the 
last 17 years, I have been employed by the University of Massa- 
chusetts as a teacher of economics. I have also taught at Cornell 
University and Wesleyan University as a full time staff member and 
part time at Tulane University, Mount Holyoke College, and 
Amherst College. 

For the last 10 years or more T have been on the advisory board of 
Consumers Union. Today I am officially representing Consumers 
Union. This organization is nonprofit and works exclusively in the 
interests of consumers by providing market information based on 
price and product analysis. Last month our paid circulation for our 
official magazine Consumer Reports was 575,000, making us by far 
the largest organization representing consumers alone. For the 
record 1 would like to present to you the official position of C onsumers 
Union on the subject of resale price maintenance as stated in the 
April 1952 issue of Consumer Reports. 

I was interested to note that the Macy’s representative referred to 
our magazine Consumer Reports, in giving his testimony. 

Our official position is contained in an article in the April issue of 
Consumer Reports for the year 1952. In summary, it reads as 
follows: 


Consumers Unioen’s stant - on this hotly contested issue 1s not that of a neutral 
Consumers Union favors the repeal of the Mille r-Tydings Act, and opposes any 
measure forcing nonsigners to maintain prices. ‘Two years ago, we urged this view 
before the Joint Congressional C ommittee on the Economie Re port. We believe 
that this position is concurred in by the overwhelming majority not only of 
consumers, but of farmer, labor and business groups. It likewise has received 
support from many influential business publications and newspapers. 
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At the same time we will appreciate that many of the protesting small retailers 
are beset with rea! dithiculties—difficulties for which, unfortunately, they are seek- 
ing the wrong solution. The last decade has been one in which retailing bank- 
ruptcies have beeu low because of an expanding business volume, rising prices, 
and rising inventory values. This favorable result has had little to do with the 
presence or absence of resale price maintenance laws. Yet the smal! dealer 
quite rightly feels insecure, and often views the future with alarm. 

Save in unusual cases, the small enterprise has not aggressively employed 
price competition or even efficient merchandising. He currently faces even greater 
selling competition due to the development of new integrated shopping centers and 


the growing accent on private brands of mail-order houses and chain groups 
Were the small retailer to pit himself directly against the large units in price com- 
petition, he would frequentiy be in an advantageous position. Small-scale 


merchandising does not have to be high-cost merchandising. With greater 
and more personal service, with convenience of location, with flexible hours, he 
has distinct advantages. Flexibility in pricing might well insure his survival, 
not his downfal ‘ 


Yet today, many spokesinen of small business are seeking through fair-trade 
aws to erect a temporary dike against competition—a dike which, if successful, 
will only serve to build up the pressure of discount-house selling and of the private- 
brand competition of large chain and mail-order units 


British and Canadian studies have concluded that, in the long run, price mainte- 


nance is not beneficial to the retailer because guaranteed prices have a tendeney to 
encourage too many people to go into a business. The subsequent rivalry for 
volume—denied an outlet in price competition—turned to increasingly expensive 
and wasteful competition in services \nd as it becomes more and more difficult 


for the growing number of outlets to make a living in the trade, pressures arise 
for a law to limit the number of retailers 

Above all, we should keep flexibility in our distribution system, so as to give 
the conscientious and efficient merchant the opportunity to expand. 

These conclusions of Consumers Union were not reached without 
careful consideration of all the arguments and evidence obtainable. 
If the entire article were read and not just the excerpt, quoted above, 
contained a careful summary of the arguments pro and con presented 
in the hearings before the House Committee on the Judiciary of the 
Kighty-seeond Congress, second session. 

| presume this committee is well acquainted with the published 
hearine’s and reports of this commit tee onan! udy ot Monopoly Pow er, 
Serial No. 12, and Amending the Sherman Act With Respect to Re- 
sale Price Maintenance, House Report No. 1516. In my opinion, as 
an economist, the summary of the views of the minority by Represen- 
tatives Emanuel Celler, Edgar Jonas, and Claude 1. Bakewell was 
very well done and deserves your careful consideration. 

But Consumers Union and a minority of the House committee do 
not stand alone on this issue. It is a matter of record that President 
Roosevelt opposed the Miller-Tydings Bill. It has been opposed by 
spokesmen for the Department of Justice, the CLO and many business 
groups. One poll of economists taken by Carroll W. Doten of M. 
|. ‘T. resulted in a vote of 401 to 87 against resale price maintenance. 
Canada and the United Kingdom have had studies made of this prob- 
lem and the conclusions reached are that resale price maintenance is 
not good for their ceonomies. 

The Canadian report of the committee to study combined legis- 
lation of March 8, 1952, contains an interim report on resale price 
maintenance worth your attention because it summarizes their views 
and those of the United Kingdom white paper on the subject. It says 
In part: 


The committee has given careful consideration to the arguments presented in 
the briefs. It has discussed at some length these various points with the groups 
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directly interested as well as with many individuals who were concerned with the 
problem. These submissions and these discussions have been most helpful to us. 

* * * We have not centered our attention upon individual cases of main- 
tained prices and their possible isolated consequences, because if the application of 
resale price maintenance were restricted to a limited number of goods, the problem 
thus involved would not deserve the Government’s consideration. 

The fact which impressed the committee is that the practice is, at present, ex- 
tensively applied and of growing importance in Canada. It was led, therefore, to 
view resale price maintenance as a well-established practice and to consider the 
over-all effects it may have on our economy if its generalization is not checked. 

It is therefore, in this perspective and in the light of present-day conditions that 
we will now present our own conclusions in respect to the two questions which 
have been raised, namely: Does resale price maintenance favor a free economy? 
Does it promote economic efficiency? 

1. The direct and immediate effect of resale price maintenance is the elimination 
of price competition among retailers in price-maintained goods; this is one of the 
main objectives of the practice. It has been argued that competition is merely 
transferred from price to service. On this point, we find ourselves in agreement 
with the British white paper: 

“It is often said that the practice does not prevent traders from competing in 
the services they give. But this begs the question. It is true that, in order 
to attract more customers, a trader may increase the amount and quality of his 
service. But the potential customers may be comparatively indifferent to extra 
service, whereas they would be giad of the original amount of service at a lower 
price. It is this alternative which resale price maintenance stops the trader 
providing.” 


Board of Trade, A Statement on Resale Price Maintenance, June 
1951, page 5: 

The growing restriction of price competition in the retail field represents a fun 
damental change in our market organization. ‘The cost of distribution is a ver) 
substantial part of the price which the consumer pays. Changes which remove 
that part of the consumer price from the influence of competition seriously restrict 
the working of a competitive svstem 

2. Resale price maintenance facilitates and makes more effective horizontal 
agreements—open or tacit among manutacturers., 

rhe practice may easily help to produce an effect similar to that which would 
i rt} 


result from direct collusion. i} \ handle the goods of 


rival manufacturers: on the ot} and nanufacturer cons! 


at present, to enter into a resale 


manufacturers can produce the effect of a horizontal price agreement amon 


selves, if each one of them establishes, in a contract with his distributors, 
prices and discounts simila hose which these dostributors are bound to observe 
by their arrangements with other competing manufacturers. Corwin Edward 
who deseribes this aspect of resale price manitenance, ec | 

“Pressure from distributor pr notes uniformity th » discounts: he self- 


interest of manufacturers may easily lead to uniforinity it factory prices.”’ 


Corwin D. Edwards, Maintaining Competition, McGraw-Hill, 
New York, 1949, p. 73: 


Moreove r, resal ( mai ne ! vy oft 1 & necessary complement if 


agreements among manufac turers, } CAI ; { would be auite useles for man 
facturers to agree on a certain price for their respective products, if price competi 
tion at the retail levels disturbs the whole arrangement 

3. Resale price maintenance, to be effective, requires some method of enforces 


ment If a manufacturer merely indicates a resale price but makes no provision 
} 1as no real control over his distributors 
!, resale price maintenance 


tice, as 


and takes no step to enfores 
However, when measures of enforcement are involves 


tablishes a private ‘m of jaw allowing no appeal! to the courts of jus 


bv char ing too little for his rood 
» association—or manufacturer—has 


r authoritv: by contrast, a trader who charges too mucl 


ed against by the State, under price-contro! laws, can always appeal 


The penal proceedings which may have the effect of driving 
his tvade and which are directed not to the maintenance of a 


of behavior generally accepted as necessary in the 
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public interest, but solely to the enforcement of a particular trade policy of 


questionable merit, take place behind closed doors and without any supervision 
by the courts or by the Parliament.” 


Board of Trade, a Statement on Resale Price Maintenance, June. 
1951, page 4: 


4. Although precise information is lacking, there is some evidence that resale 
price maintenance contributes to price stability but that the general level of prices 
thus stabilized, is higher than it would be under competitive conditions and pro 
duction more unstable. 

Comparisons between competitive prices and maintained pric are iifficul 
to make and must be interpreted with prudence. One of the most serious atte Inpts 
to effect such price comparisons was made in the United States by the Federal 
Trade Commission. Although the study was made with special reference to th 
drug trade, similar results were observed in other 
clusions which are reproduced by A. R. Oxenfeldt in his book Industrial Prici 
and Market Practices: 

i, (49 # * when resale price maintenance became effective, it forced chai 

heir prices, while individual drug stores, on the 
ductions which, however, varied considerably with the siz 


sectors. It led to several 


stores to Increase t 
ice r 
] 


al 
atll 


nade pendent i ; vT Ips, n ere lave deerea es shown 


the percentage 


arging the highes 

accomplished through compul 

Roe SS vip the -drig 
foreed to lnerease prices, generally 
isually averaging 20 percent or more 
before resale price-maintenance becat 

5. “The price inereases 
accompanied usually by re 
by these stores.”’ 


A. R. Oxenfeldt, Industrial 
Hall, New York, » | 


ah a itt LOO ‘ : 

W. C. Behoteguy, ‘Resale 
Headache.”’ Sp ech before the Akron chapter ol 
ing Association, 19 
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5. Resale price maintenance prevents two possible forms of monopolistic prac- 
tices which tend to produce unreasonable retail prices, namely, the use of monopoly 
power at the retail level and the loss-leader device. 
Monopoly power in distribution may exist on a rather permanent basis in 
smaller localities where a dealer is practically alone to sell several lines of products 
and a temporary basis in larger communities in periods of searcitv. The use of 
that power normally leads to excessively high prices. Because maintained prices 
usually are maximum as well as minimum, the practice may prevent such abuses 
It must be recognized that the manufacturer is not always in a position to main- 
tain maximum prices; he may find the policing of such prescribed prices very 
complicated and he mnav have to vie ld to the pressures exerted by the retailers 
However, if he decides to apply such a policy, resale price maintenance is not 
essential; all he needs is the power to prescribe and enforce maximum prices. 
T second practice, called the loss-leader device, is an aggressive weapon 
-d to attract customers for a whole range of goods by a particular type of 
excessive price-cutting. Usually a well-known brand is used as 
is sold at a price which has no direct relation to cost and may 


nance, by prohibitii v normal price reduction, affords 

protection against loss-leaders in the field of price-maintained goods. 

However, the committec does not thi that to withdraw from the retailer the 

right to make any price reduction is a s¢ act wav of preventing unfair and 

excessive price-c ‘ We are of the ini 1at more direct and desirable 
: found to curb loss-leaders. 

tenanee no doubt « neourages the operation of more retall 

coneentration of economic power in 

ure of protection to the specialized 

encouragement thus provided to small 


On this point, the committee wishes to make 


resale price maintenance may be used 
4 


to expose the small retatier to a more acute form of competition In 


rices are not maintained. The common policy of department and 


ems to aim at a certain desired margin for a department or unit. 


guaranteed in the seetor of price-maintaine 1 goods are above the 


* stores may be put in a position where they can reduce 


products which are not maintained by the manufacture 
do not necessarily mean high profits. High margins 

| n from | ‘ices to services and often result in waste 

of competition in services, thus increasing costs Moreover, high margi 

provide a yng inducement to enter into the retail field, so that too great 


number of outlets, ed with the consequent reduction in the individual volume 


EPS a7 


of sal 
Thus haps contribute more to discourage 


\Ioreover, the committee believe 


l 


ed they ar 


ce no doubt he Ips t » protect the reputation of branded 


itates advertising and sales promotion wever, the committer 
re putation F f le iF ¢ ds greativ 
rs from normal price Variations aly hs people Wiil thant nialitv has deterior- 
llowed to vary. f the loss-leader its t: are of, normal price 
cause serious prot >the manufacturer. 
hat advertising ‘Orn re effective if the supplier can maintain 


aresale price. However, we think that advertising is too powerful 


wtorce tol 


special encouragement and we are not too worried by the slight disadvantage 


which would ensue if resale price maintenance were prohibited. 


These views of the Canadian committee are most important for 
the United States when they relate to the broad economic conse- 
quences of the practice of resale price maintenance, 

We at Consumers Union believe that the problem of the loss leader 
can be handled best for all concerned by fixing “invoice cost”’ as the 
minimum price if any legislation of this type is deemed necessary. 
The use of resale price maintenance to handle this problem promotes 
monopoly injurious to the consumer, labor, competing business and 
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the general efficiency of an economy which must be geared to give 
maximum production for the sake of domestic progress and peace 
and security from external aggression. 

We are also convinced that the Miller-Tydings Act is much like the 
prohibition amendment, more likely to be dishonored than honored. 
The economic interests of those concerned will promote under-the- 
counter sales, the growth of discount houses, the use of special cards, 
private brands and certain types of chain stores 

Finallv, we of Consumers Union are impresse ‘d by the fact that this 
proposal is against the American tradition of free e nterprise mal is of 
doubtful constitutionality as an unconstitutional delegation of legisla- 
tive powers, and a deprivation of property without due process of law. 

With regard to what Senator Sparkman said, | would like to say 
that we, too, are interested in small business. We would like to pre- 
serve small business from some of the dangers which come through 
this type of legislation which permits resal> price maintenance. 

We believe that to some extent small business would be s>lling its 
birthright for a mess of porridge. If this bill goes into effect there 
will be a greater growth in the sale of drugs by large supermarkets 
which undereut the drug stores; the large m: wk-up on the drugs en- 
courages the supermarket to stock up on this so people can buy 


everything at one time. 
] 


At the same time the mark-up permits the supermarket to cut the 
cost of its groceries, thereby undercutting the small grocer. 

In addition, of course, this kind of legislation encourages the private 
brands which large sellers can afford to put out. That is, Macy’s can 
have private brands, but Joe down on the corner cannot scrape up 


enough money to get a private brand of his own and does not compete 
_ way. He therefore is injured in the long run by this very type 

f legisl: ation which is proposed here 

The Cuarmman. Is that private-brand technique in merchandising 
increasing in later vears? lor instance, Montgomery Ward and 
Sears, Roebuck have had their brand names for a long time, but I 
wonder if because of the Miller-Tydings Act this brand-name tech- 
nique of merchandising might not be mereasing. 

Mr. Gamsue. | think the brand-name technique has been increasing 
in recent years but I do not have any data to prove it. 

i do think in my statement there is a quotation from the current 
Canadian committee to the effect that s ~~ seen an increase in 
this kind of procedure, but I can’t answer it definitely. I believe it 
would come and has been coming but I cannot prove it by statistics 

Does that answer your question, sir? 

The CrairnmMan. Yes. 

It would appear to me that it might be greatly encouraged by such 
legislation. 

Mr. Gamrur. I believe it would be. We have seen that thing 
happen over and over again. 

In other words, one of the principles of getting the most profit is.to 

y, if possible, to sell the same item at two different levels. 

A book seller, for example, brings out a limited edition first and 
nicks those people who have just got to read it in a hurry and have 
enough money to pay the higher price. Then owning the copyright 
he procee ds to lower the pric e and sell to the next croup of pe ople who 
have money to spend at that price level and later on, you may find the 
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book sold for 59 cents in the drug stores; the same book, the same 
copy. 

You can carry on the same sort of thing by having the same item 
sold under two different brand names. 

[ can remember certain students as young graduate students, 
whose fathers put out one kind of silk stockings in the days when they 
sold silk stockings and not nylons—one to sell for $2 to the housewife 
and the other to sell for $6 to the fellow who wanted to come in and 
vet stockings of Neh quality for his best girl, in a faney box with 
pretty ribbon which cost the manufacturer 15 cents extra. It had a 
different brand name and was the same stocking. It was a typical 
device. 

We know that some of the tire companies have sold their own tires 
under their own brand names at higher prices than it has been sold 
for under a different brand name by the large mail-order houses. 

The same thing applies, I believe, in the field of the sale of liquor 
Especially when pressed the producers will come out with a lot of 
new brand names. They say the ‘vy do not want to spoil the market on 
their nationally advertised brands so when they have an oversupply 
they tend to bring out new branded items, the same stuff, selling for 
less. 

We know it has happeoed and L believe it would imerease if this 
legislation were passed, streigtheaimg the Miller-Tvdings law 

[ had one other comment I would like to make 


Senator Sparkman said that this legislatio i did not impose Federal! 


legislation but simply gave recognition to the present State laws tl 


existed and m one sense that is true. But it also seems to 
true thet under our Constitution the power over faterstate commerce 
was delegated to the Congress of the United States and through that 
delegation was takea away from the States. It is true that through 
interpretation of the Supreme Court, it has been ruled that if Congress 
wants to legislate over mterstate commerce, its laws are paramount 
while if it does not want to legislate it ma \ leave the matters to thi 
States 

I believe that m this particular mstance the Congress should not 
leave the matter to the States. I beheve that it is too important t 
the consumers of the Nation as a whole and to the economy as a whol 
to be left to the States. It is something the Congress should hand 
as it has handled it before through the enforcement of antitrust laws 
and through abandonrag this type of legislation which would eacourag 
private price fixiag all the wav from the manufacturer through to th: 
retailer 

That is my comment on Senator Sparkman’s position. 

The CHarrmMan. It does this. It validates nonsigner contracts 

Mir. Gampie. When it comes to validating nonsigner contracts, | 
think that it is contrary to the American tradition of free enterprise 
and as Representative Celler said in his minority report in the com 
mittee this last vear, it is of doubtful constitutionality because it repre 
sents in this sense perhaps an unconstitutional delegation of legislative 
powers, and he quotes in support of that position the Supreme Court 
decision with regard to the NRA, and secondly that it is of doubtful 
constitutionality because he says it represents a deprivation of property 
without due process of law. 
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There is no chance for the nonsigner to appeal his case in a public 
hearing before a Government court. He just has to abide by it. If 
one retailer—-suppose it was at that level that the contract was signed— 
agrees with a manufacturer, then all retailers in a given State are 
bound, even though they might outnumber the one retailer by many 
thousands, 

The other retailers have no place to appeal. They cannot go to the 
courts, they cannot go anywhere to protect themselves, as I see it. 

I think that is a dangerous thing to introduce into our economic life. 

The CHAtRMAN. I was not discussing the policy of doing it, or the 
effects of doing it, but ce ‘rtainly this legislation does do it. 

Mr. GAMBL rk. That is right, and in my opinion it is poor policy. 

The CHatrrMan. You are entitled to your opinion. At least it is an 
important piece of legislation because it does do this thing which 
is of tremendous importance. 

Mr. Gamsur. | agree with you, sir. 

The CrarrMan. It does have a very widespread effectiveness, 

Mr. Gampue. I agree with that, too. 

have another comment I would like to make with regard to our 
position, where we pot out that there is no need for giving this kind 
of protection, even in a short run, to the small retailer, because small- 
scale merchandising does not have to be high-cost merchandising. 
With greater and more personal service, with convenience of location 
and flexible hours, a small retailer has distinct advantages.  Flexi- 
bilitv might insure his survival and not his downfall. 

I would like to illustrate that again, as some others have this after- 
noon, with what happens, to my knowledge, in our town. 

| have noted that some stores in the town that are still in business 
have refused consistently to cut prices, or as we would say ‘make a 
deal’ and that they are getting by all right, but that other businesses 
that have agreed to sell at slightly reduced prices over the fair-trade 
price sometimes bave greatly expanded their volume with little over- 
head so that the proprietors of those businesses through smart trading 
and merchandising have greatly enlarged their capital and give 
evidence of it in the fine cars they are able to drive. 

In fact, one man I am thinking of has far better cars and better 
homes than the man who runs an old, respected, established business 
that was there before he was, and who has not been as vigorous a 
merchandiser. 

I do know that also, I always like to buy in the home town if 
possible but that I am not willing to ie an extremely higher differ- 
ential, and that for example when we purchased a rug a few vears ago, 
the local merchant did not carry it in stock—it was a standard rug 
of a large manufacturer—and on the one rug by going to a metropoli- 
tan center where they were willing to take something rather than 
nothing in the form of a profit, | was able to save $60 on the one item. 

Those local merchants—for instance, the one who receatly sold me 
and 11-cubic-foot refrigerator—who were williag to undercut the adver- 
tised price, were the ones who got the busimess and who made some- 
thing rather than nothing, and the fellow who sold me that refrigerator, 
for example, has been in business a great many vears, is contiaulag in 
business, and is able to keep his head up by getting volume with small 
overhead in a relatively small town. 
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Now that is about all the comment I wanted to make on the Con- 
sumers Union editorial. 

I also inserted im the record a report that I had not seea in any 
of the House heartags and I do not know whether you were familiar 
with it, of the Committee to Study Combines Legislation, contaimine 
an interim report on resale price maiatenance, traasmitted to the 
Minister of Justice and Attorney General of Canada, on March 8, 1952 

This I believe to be a fairly objective Government study. I thought 
it would be of mterest to vou because it shows how our nei ighbors to 
the north, Canada, trying to think about this same problem, how they 
came out after listening to the pros and cons in Canada. Of course, 
Canada is not the United States but it certataly has a similar economic 
set-up. It is an economy likened to ours. 

Furthermore, in the report, they as Canadians, would lean heavily 
on what the United Kingdom committees had concluded. It is 
interesting to note that the conclusions of—that is the white paper of 
the United Kingdom and the conclusions of the Canadian committee 
are in agreement in opposing resale price maintenance. 

I do not think we ean discount as evidence even though thet 
economies are slightly different than ours, the judgment of concerned 
and careful investigators of this problem. 

Essentially in their study, thev bring out most of the arguments 
that have been advanced in this committee’s hearing this afternoon 
For me to go over them would be really repetitious. 

However, there are one or two places I would like to emphasize 
by pointing out their conclusions. 

[ think perhaps one of the most important things to bring out is 
that in their opinion, resale price maintenance brings more rigid and 
higher prices. It contributes to the instability of production and the 
reduction of sales, especially in times of falling prices. ‘This was a 
point brought out this afternoon by Mr. Halvorson and 1 think | 
would perhaps belabor it if | went into it any further. 

However, I think we have forgotten pretty much about the eifects 
of price rigidities because we have been in boom times. 

We do know, however, if we go back to the thirties—and vou know 
that period just as well as | do—that where there were rigid prices as 
in the sale of agricultural machinery—prices tended to decline only 
about 10 percent while the volume of production declined 60 percent. 

That caused the lay-off of a lot of workers, a lot of unemployment 
and a lot of hardship to people and tended to accentuate the down- 
swing of the cycle. The situation was very different where there was 
wide-open competition and not so much power over price fixing in 
agriculture, as Mr. Halvorson pointed out. There production de- 
clined by the reports I saw, 10 percent, and Mr. Halvorson said three, 
and while prices declined in some products as much as 70 or 8O percent. 

Unemployment did not go up. We kept producing. We kept 
turning things out. While there was hardship, the hardship was 
and the price fall, as a matter of fact—the hardship of the farmers as 
well as that of the workers was accentuated by the price rigidities we 
saw in the market. From the long-run point of view, therefore—and 
let us hope we do not have a depression but if we should have some sort 
of decline this resale maintenance kind of provision it seems is on 
that would not be good for the economy. 
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Another point that I think needs re-emphasizing that it means 
inefficiency in the economy. it tends to climinate price competition 
and put in service competition. The fellow who goes to the market 
and pays cash and pushes a cart around and carts the stuff home does 
not get any advantage for doing that extra work. 

Some of us with fixed incomes would like very much to get that 
advantage so that we as consumers could buy some other goods and 
therefore he bet ter off. 

That, sir, is the conclusion of what I have to say and thank you very 
much. 

The CuarrmMan. We appreciate vour testimony. 

Professor William Hatler, Jr., Northampton Consumer Club, 
University of Massachusetts, Amherst, Mass. 


STATEMENT OF WILLIAM HALLER, JR.. NORTHAMPTON CON- 
SUMER CLUB, UNIVERSITY OF MASSACHUSETTS, AMHERST, 
MASS. 


Mr. Havver. | am William Haller, Jr., of Amherst, Mass. The 
Northampton Consumers Association has invited me to make this 
statement on their behalf. My occupation is that of a teacher of 
economics at the University of Massachusetts. 

The neariy 200 members of our consumers’ association are people 
from varied walks of life in and near Northampton. The interest that 
binds us together is that we are all trving to use our incomes for the 
welfare of ourselves and our families. Free and intelligent consumers 
are essential to the effi iene of a free enterprise economy. 

We are Opposk d to the principles of the fair trade bill now before Vou 
and the Massachusetts fair-trade law to which it would give added 
effectiveness because we believe that our best interests and those of 
all consumers are served by healthy and vigorous competition in the 
distribution of goods. The setting of minimum retail prices by 
manufacturers is a serious limitation of competition among retailers. 
Manufacturers compete among themselves, and in doing so offer thei 
customers a wide range of choice among products of varying quality, 
stvle and price. Retailers sell us such services as distribution, display 
and delivery of these products. ‘The price we pay for these services is 
the margin between the manufacturer’s or wholesale price and the 
retail price. When a fair trade price is established, the retailer is 
restrained from offering lower prices to his customers, even though he 
may be able and willing to do so. Simpler, more economical and more 
efficient merchandising methods may result in real economies which 
cannot be fully passed along to us when price minima are enforced. 
The whole effect of fair trade is to shield certain kinds of retail enter- 
prises from cost-reducing forms of competition. 

It is claimed that fair trade leaves competition unaffected becauss 
manufacturers still compete among themselves, and therefore cannot 
afford to maintain prices above competitive levels. This form of 
competition does, of course, limit prices to some extent. But there 
is ample evidence in the statements of merchants and in records of 
price behavior that a fair-trade law, effectively enforced, prevents 
some price reductions which merchants can afford and are willing to 
make. Fair trade is a way in which the dealer who wants a high 
margin of fTross profit can protect himself from the competition of the 
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low-margin dealer. While it may not affect competition among 
manufacturers, fair trade does limit competition among retailers. 
Under fair trade, for example, I could not legally buy a leading high- 
quality brand of kitchen mixer without paying a price which included 
a retail margin higher than many dealers needed or wanted. 

‘Fair trade” is also defended on the ground that it protects the 
legitimate retailer from the competition of would-be monopolists. 
Undoubtedly many retail enterprises have lost business or been pushed 
to the wall by vigorous competition from rapidly growing rivals. 
The possibility that the active and growing enterprise of today will 
become the monopoly of tomorrow is always in the background. 
But the danger of monopoly is hardly justification for the curtailment 
of legitimate competition. Such competition forces the obsolete or 
inefficient retailer to modernize or quit. It also opens a field of great 
opportunity to the man with new ideas and new services to offer. In 
Amherst, mn recent years, a number of businesses have been dis- 
continued. But a number of new ones have started, and it is remark- 
able and heartening to me that many locally owned businesses have 
expanded and modernized their services to the community. If active 
and vigorous competition culminates in meas: the evidence is 
not apparent in my shopping experience. What the efficient and 
progressive retailer needs is not protection against ‘his competitor but 
freedom to compete. 

The ‘fair trade’? movement grew up during the depression of the 
1930’s and has continued in great part as an expression of concern 
over the insecure business position of the small retailer. When I 
propose to you a permanent discontinuance of legalized interstate 
resale price maintenance, it is my responsibility to show that there 
are other ways in which the small-business man can avoid undue dis- 
tress and financial insecurity. My wife and I have been redecorating 
our dining room. In this process we have got paint, sandpaper, 
rented tools and advice from local merchants—-one a long established 
hardware store, another a young man making a start in the interior- 
decorating supply business. How do I propose to give these businesses 
a reasonable opportunity for profit and at the same time assure their 
customers of the advantages of a competitive retail market? Here 
are some suggestions: 

(1) We must preserve and extend our gains in understanding and 
coping with the problem of economic instability. High and stable 
employment means a prosperous and dynamic merchandising industry. 

(2) We must give large and small retailers both a fair market posi- 
tion. The Sherman Act protects them from victimization by manu- 
facturing monopolies. The Clayton and Robinson-Patman Acts 
restrain large-scale marketers from making preferential deals which 
are discriminatory against small business. If merchants great and 
small have equal access to sources of merchandise, then competition 
among retailers can be both free and fair. 

(3) We must encourage businessmen to learn ways of improving 
their service while lowering their costs. Greater efficiency and 
greater productivity are the best possible assurance against business 
failure. Competition in setting retail margins provides a positive 
incentive for such improvements in efficiency. 

(4) We must develop an intelligent and active consumer move- 
ment. The “fair trade’? movement is largely a businessman’s reaction 
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to a general economic problem. I have looked through the hearings 
on this subject before the Antitrust Subcommittee of the House Com- 
mittee of the Judiciary, and it is observable that the advocates of 
“fair trade’? were almost all manufacturers, distributors, dealers, or 
members of their organizations. Opponents of “fair trade’ include a 
number of businessmen from these fields, and also representatives of 
Government agencies and of civic, labor, and farm organizations. 
The fact that “fair trade” is an attempt to solve business problems by 
passing the cost on to the consumer is obscured because few organiza- 
tions exist for the purpose of voicing the interest of consumers 
Surely, if we are to pay the piper, we should be heard when the tune is 
chosen. , 

The CHarrmMan. That is a very good paper. 

The next witness is Ralph S. Brown, Jr. 


STATEMENT OF RALPH S. BROWN, JR., YALE UNIVERSITY LAW 
SCHOOL, NEW HAVEN, CONN. 


Mr. Brown. I would like to submit for the record, if T mav, a 
joint statement in opposition to “fair trade” Legislation signed by 
21 lawvers and economists, presently associated w ith various univer- 
sities throughout the United States. 

Next, I would like to submit the text of a press release summarizing 
a broadcast which I myself made recently expressing my own Views in 
opposition to this legislation, my own views being a little more forceful 
than those expressed in the jormt statement which had to be tailored 
conside rablv to get many pe ople t oO agree on some ‘thing, 

[ will submit first this statement signed by 21 economist-lawvers in 
opposition to “fair trade’ legislation and then my brief summarizing 
personal views on the subject. 

! would like to make one statement about this statement signed by 
21 economists and lawyers. Some of the names may be of great inter- 
est to you. 

The CHarrMan. Our committee will be glad to have their views; I 
ean assure vou of that. IT am sure that many of those signatories 
will be known by members of the committee. 

Mr. Brown. I know many of these men and all of them by reputa- 
tion. I would say that, of the various controversial aspects of anti- 
trust law and the regulation of competition, this is perhaps the only 
one I can think of upon which it is possible to get such a degree of 
unanimity in academic circles. 

I can look at these names, and I won’t take your time by doing so 
I can cite you one controversy after another, on the basing points, 
on some of the prosecutions of the Antitrust Division, where some of 
these people have been engaged in quite violent controversy in the 
economic and legal journals, but when some undertook to circulate a 
circular on this subject we reached no agreement. We only got a 
sampling of professional opinion. No one we solicited said he was in 
favor of resale price maintenance. The only ones who declined to sign 
the statement were those who wished to express their views in a some- 
what different form, and I think they have done that either here or 
in the House. 

I did not mean to suggest that unanimity on the part of professors 
is any guaranty of the rightness of a position. 
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The CHAIRMAN. It is very unusual, however. 

Mr. Brown. I suppose at one time the entire faculty of the learned 
universities were all unanimous on the theory that the world was 
flat, for example. 

However, unanimity in a field such as this one, where there is so 
much difference of opinion, I think, is worth underscoring. 

1 think the testimony I heard this afternoon brings out most of the 
points and indeed has brought a lot of them out rather repetitiously. 

I would like to take one moment to commeut on one thing you have 
expressed an interest in which has been put in various ways this 
afternoon. 

The power of Congress to regulate interstate commerce and there- 
fore to validate or invalidate State legislation in this field, I — is 
undisputed. The responsibility of Congress in this field, I think, can 
be expressed by a distinction which the Supreme Court has Seaaca:| in 
the case of Parker v. Brown, decided in about 1943. 

There the Supreme Court found that a marketing arrangement in 
California with respect to raisins, I think it was, was not in contra- 
vention of the antitrust laws because the State was taking an active 
part in the regulation. State regulatory bodies were an integral part 
of the machinery, and the Court felt under those circumstances the 
Congress was not unwilling to vield part of its power over interstate 
commerce for the sake of encouraging experimentation by the States. 

The late Justice Brandeis, you will recall, was a firm exponent of 
letting the States have considerable leeway in economic regulation of 
one sort or another, on the grounds that it was in that way that we 

tried new systems of keeping the economy going. 

This legislation, however, the McGuire bill to which my colleagues 
are appen. simply turns over to the States the power to keep into 
effect carbon-copy legislation which is practically identical in 45 States. 
That le ‘gislation in turn is not regulation; it is simply a turning over, 
in turn by the States, to private groups the power to fix prices. That 
has been brou cht out to you by previous witnesses. 

All I wanted to do was emphasize what I think is a sound line of 
policy which the Congress has followed in the past and which the 
Supreme Court has recognized as a clear line of policy followed by 
the Congress, and that is to give the States some leeway where the 
States have a regulatory scheme which has some pattern to it, but 
not to advocate the power of the Congress over interstate commerce 
when the States in turn have no regulatory program but simply mean 
to let private busimess run it in what—quite honestly to them, I have 
no doubt—seems to be their best interests. 

Che antitrust laws have stood for more than 60 years as the cardinal 
expression of congressional policy with respect to competition in inter- 
state commerce. There have been very few exce ptions to the policy 
of those laws, as you know, either on the part of the Congress or per- 
mitted by the Congress on the part of the States. 

This is one of those exceptions that I think professional opinion in 
economics and law is pretty uniform in believing it should not be made. 

The CuarrmMan. Lam not anattorney, but | have always understood 
that acts of Congress must be uniform in their application. However, 
the MeGuire bill would not be uniform in its application. It would 
not apply to citizens in Texas, Missouri, Vermont, and the District 
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of Columbia as it would apply to citizens in other States. I just won- 
der about that lack of uniformity in the treatment of citizens. 

Mr. Brown. I don’t suppose offhand that constitutes any infirmity. 
The legislatures in those States could pass price-maintenance acts. 
Just because they have not to date [ suppose would not preclude 
Congress from passing the MeGuire bill. However, that does not 
alter the undesirability to my mind of enacting the MeGuire bill. 

The CHarrMan. No; | was not speaking of the undesirability. I 
was speaking of the technical application of the law. 

Mr. Brown. My opinion offhand would be that that would not be 

barrier to the passage. 

The CHarrmMan. What about the blanket validation of laws without 
standards? 

Mr. Brown. The validation without standards, IT think, does raise 
a serious question, as some of the witnesses have pointed out. 

In a few States, the “fair trade’ laws of those States have been 
invalidated because of the lack of standards and because of the 
unwarranted delegation of power to private groups. It presents off- 
hand, I think, a unique situation since Congress is relaxing part of 
its power over interstate commerce to the States, who in turn are 
making an undue delegation. 

Whether the Supreme Court or another Federal court would con- 
sider that an improper delegation by Congress, | cannot say offhand ; 
but, ero as a matter of policy, it seems to me quite a desirable one. 

The Cuatrman. Well, the antitrust laws are supposed to apply 
streets to citizens everywhere 

Mr. Br cOWN. Yes, sir. 

The CHarrMan. But under the MeGuire bill it relieves some 
citizens in some States of compliance with the antitrust laws, and that 
is What I mean by saying that the scheme isn’t uniform in its appli- 
cation. 

Mr. Brown. | quite agree. And even if it were uniform, even if 
all 48 States and the District of Columbia and the Territories had 
“fair trade” legislation, I would still argue that the Congress ought 
not to relax or relinquish that part of its power over interstate 
commerce, 

The CuatrmMan. With regard to this statement, | am wondering 
how much of a reaction you got to your press release. Did you get 
a response? 

Mr. Brown. The press release was a summary of a broadcast. I 
myself had a certain number of calls from interested individuals. 
Most of the response I suppose went to the broadcast station, and I 
unfortunately have not checked back with them to find out what sort 
of reaction they had. The press release was picked up by the papers 
here and there, but of course that doesn’t have any bearing on the 
popular reaction to it. 

The CHarRMAN. We have heard the charge made many times in 
these hearings that people have not been informed. 

{ was just wondering how much interest they took in the efforts 
that vou made to inform them. 

Mr. Brown. I am sorry I cannot inform you better on that. I 
should have checked with the station to see what sort of mail they had, 
if any, on this broadcast. 1 consider it a rather humble effort and 
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did not expect to sway much opinion with it, though I did want to 
take the opportunity to alert the people. 

The CHarrMan. You want us to insert this in the record, or did 
you want to read it into the record? 

Mr. Brown. I would be perfectly happy to have you insert in the 
record both the statement signed by the 21 economists and lawyers 
and my own press release, if you will do so. 

The CHarrMan. This statement will be inserted into the record. 

(The two documents referred to follow: ) 


{From the Yale University News Bureau, New Haven, Conn.,] 


New Haven, Conn., May 4.—There is nothing fair about the fair-trade laws, 
a Yale professor charged tonight. 

“Fair trade is actually resale price maintenance, ealling it fair 
trade doesn’t make it any better,’’ according to Ralph Brown, associate professor 
of law at Yale University. 

Congress is now considering the entire fair-trade problem because of court cases 
and price wars that have occurred in the past year, and Mr. Brown urged that the 
legislators should refuse to exempt resale prices maintenance from the antitrust 
laws. 

If prices on important goods are fixed, as they are under fair trade, then competi- 
tion either dies or is diverted into advertising, services, and fancy trimmings, he 
warned. He spoke tonight on the weekly radio program “Yale Interprets the 
News, "over Station WTI( i Hartford. 

Mr. Brown said the fair trader’s claim to interest in the consumer is false. If a 
man wants to buy a bottle of aspirin and save a nickel by walking an extra block, 
there shouldn’t be any law to prevent that consumer and that merchant from doing 
business on terms agreeable to both, he said. 

“The important thing is for the consumer to have real freedom of choice,”’ he 
emphasized. ‘“‘Bargain-hunting, especially for the ladies, is a pretty important 
privilege.”’ 

Mr. Brown said the independent retailer was the key figure in the fair-trade 
laws, not the manufacturer. However, he explained, the manufacturer of any 
trade-marked or branded preduct—so long as he is nct the cnly source of that 
kind of gocds—has the legal privilege in all but three States and the District of 
Columbia to set the price cf the product cn resale. 

“But a manufacturer can cuard the prestige cf his product by refusing to sell 
to a distributer who is not the type he thinks should handle his preduct.”’ Mr. 
Prown declared. The independent retailers are the pecple who push hardest 
for fair-trade laws.”’ 

He pointed out that the chief arguments used by the independent druggist, 
for example, is that resele price maintenance is needed to keep powerful retailers, 
like the chains, from selling pcpular gocds at a Icss in crder to drive others cut 
of business. 

“The same antitrust laws that encourare ecmpetiticn can be invoked to pre 
hent driving the independent retailer cut cf business,’’ Mr. Brown explained 
“The whele purpese cf such laws as the Sherman antitrust law is to keep down 
mcnopcelies or mencpolistie practices.’ 

The second argument used by the fair traders is that the laws prevent price 
jurgling, advertising attractive prices cn well-known gcecds and then trying to 
palm off other products at bieh prices cn the pecple be lures into his stere. 

“This price-juggler argument implies the customer is a dope who can’t tell the 
difference between cne brand and another and one price and another,” Mr. 
Prown declared. “If ycu have a real fraud, like palming one brand off as another, 
Better Business Bureaus will be cn the merchant's neck. 

“Requiring prices to he the same in all stores is a strange cure for the sharp 
practices cf a small mincrity,” he stated. 


x * 
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STATEMENT IN Opposition TO Farr TRADE LEGISLATION 


We are opposed to legislation undoing the effect of Schwegemann Bros. v. Calvert 

Sl a 
Distillers Corp. (3841 U.S. 384 (1951)) In fact we support the outright repeal of 
the Miller-Tydings Act. Resale price maintenance pas no place in a society 


which depends on the competitive market as a major instrument for determining 
price and output. Whatever appeal the device may have had in a depressior 
there are no sound arguments in its favor under present and prospective circum- 
stances of near-inflation, and of high-level employment 
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University; James A. Rahl, Northwestern University School of 
Law; Lloyd G., Reynolds, Yale University; Eugene V. Rostow, 
Yale University Law School; O. Glenn Saxon, Yale University ; 
Louis B. Schwartz, University of Pennsylvania Law School; 
George W. Stocking, Vanderbilt University; James Tobin, Yale 
University; John Thompson, Yale University Law School; 
Frank Kennedy, University of lowa Law School; Carl Fulda, 
Rutgers University Law School; Jesse W. Markham, Vanderbilt 
University; Roscoe T. Steffen, University of Chicago Law School 
The CHarrMan. The next witness will be Mr. Sidney Margolis, 
representing the National Association of Consumers. 


STATEMENT OF SIDNEY MARGOLIS, NATIONAL ASSOCIATION OF 
CONSUMERS, NEW YORK, N. Y. 


Mr. Marcos. [represent the National Association of Consumers, 
an organization of consumer councils’ throughout the country 
consumer councils, women’s and housewives’ clubs. 

For many years organized consumer groups have consistently 
opposs d the practice of resale price maintenance under the protection 
of Federal and State enabling acts and have sought to have such acts 
repealed, 

it is not in the consumer interest to paralyze competitive pricing 
at the retail level regardless of the cost differentials between different 
types of outlets or services rendered, The history of retailing is a 
record of continuous evolution of new forms and new practices to meet 
changing circumstances thus widening the area of consumer choice 
with respect to conditions of sale. Resale price maintenance, estab- 
lishing uniform prices or setting a floor under prices for particular 
branded articles is contrary to our proudly proclaimed principle of a 
free competitive economy. 

We are told that some retailers or retail groups have used branded 
items as loss leaders, that is to say they have sold these products 
below net invoice cost for other than emergency reasons taking 
advantage of national brand advertising by manufacturers for their 
own promotional purposes. 

There is no evidence showing to what extent this practice does, in 
fact, exist. In their study on resale price maintenance published in 
December 1945, the Federal Trade Commission declared that the 
investigation indicated that even when chain stores, department 
stores, and supermarkets were said to be selling below cost, these 
lower prices yielded substantial average gross margins over invoice 
cost of goods tn all market areas visited. 

Unfair promotiona! practices such as sales below net invoice costs 
cannot be properly corrected by creating the inequities and rigidities 
shown to adhere in resale price maintenance as it has developed in 
this country since the early thirties, particularly in some categories 
of consumer goods. 

Unfair discount practices can be controlled through clarification 
and efficient enforcement of the Robinson-Patman Act, provided 
necessary appropriations are made available for the purpose. 

Small retailers with initiative and imagination can meet the mass 
buying advantages of large retail outlets and systems by such con 
structive action as forming retailer cooperatives, etc., without pre] 
udicing the consumer interest by developing a structure of private 
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price control which, in the words of the Department of Justice, has 
become a cloak for many conspiracies in restraint of trade, “to be 
expected from a system of private price fixing unregulated by public 
authority.” 

In their investigation of resale price maintenance practices during 
the 1930’s—data to 1939--the Federal Trade Commission reported 
particularly with respect to the drug, toilet goods, and cosmeties fields, 
that the result was apparently to raise prices substantially-—over a 
range of 6.5 to 11 percent-—in the mass distribution outlets based on 
records Some smal! independents declared their prices had come 
down under resale price maintenance, but they were mainly relying 
on memory which, according to the Federal Trade Commission, was 
likely to be affected by intensive propaganda from the so-called fair- 
trade associations. 

A Dun & Bradstreet survey reported in 1939, and investigations by 
private consumer groups during the controversy over proposals for 
resale price maintenance in the District of Columbia 1945-46, showed 
comparable results. It must also be remembered that expenses of 
private, State, and local fair-trade committees set up to police these 
price-fixing arrangements have also to come out of the consumer's 
dollar. 

One result of resale price maintenance has been to str 
development of Seat cooperauing trade associations 
levels, which as the RA disclosures revealed, is often 
monopoly action. “a a cases, trade associations of retail 
the National Association of Retail Druggists -and of wholesale 
have put strong pressure—coercion—on unwilling manufacture 
cooperate even to the extent of making identical agreements 
made by other manufacturers. Such action not only 
perpendicular price fixing but also horizontal agreements 
with our expressed poliev. 

The assertion that small-business men will be ruined unl 
rice maintenance is strengthened and even extended by nonsignet 
clauses hardly seems to be borne out by experience ia the se few States 
and the District of Columbia which so far have been able to resist tl 
pressures for oes price agreements 

As pointed out earlier, unfair practices, when they ext 
be dealt with directly As a corrective of objectionable fe: 
price competition,” reported the Federal Trade Commission, 
ber 1945, “resale price maintenance makes no distinction between 
price competition that Is oe unsound or is u fairly used in 
trade and price competition that is economically sound and in the 
public interest because it results in’ adequate service to the publi 
at prices consistent with differences in consumer service rendered by 
dealers using different methods of distribution. 

At the end of the war there were widespread indications that resale 
price-maintenance agreements were holdiag prices at an artifically 
high level despite the fact that a sound eCCOROMY called for the most 
imaginative and efficient techniques with low costs and prices 
moving goods and services from the point of production mto the hands 


of those who could use them. This is still necessary m the long view 


if we are to take full advantage of our vast productive capacity, avoid 
depressions, and briag about abundance for all. 
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I would like to take a mimute to make some comments on some 
statements that Senator Johnsou made. 

Judging from your comments, I think vou understand a great deal 
more about the “fair trade” problem that a number of the witnesses. 

Kirst, I would like to confirm what you said before: that price 
cutting develops when business gets bad. The preseat price cutting 
arose not because of the Schwegmann decision but because taven- 
tories had backed up; the public had stopped buyiag, and merchants 
sunply had reduced their inventories. If they don’t cut prices ona 
“fair trade” items, they will cut prices by developiag private braads. 
As you suspect, the growth of private brands ta the past few years 
has been tremendous 

i have been following private brands and the “fair trade”’ situation 
since 1939. In 1940 IT would say there was a half-dozen large retailers 

ho had private brands, and they had a few. ‘They were Sears, 
Montgomery Ward, and the Macy stores. There were at least 75 
large chains and syndicates of independent stores who have their own 
private brands. 


W 


! would like to point out something that isn’t generally recognized 
about ‘fair trade’: that the real target of the “fair traders’’ is not the 
few large department stores who cut prices. It is not Maey’s, at all. 
There are only a handful of department stores who really cut prices. 
The real targets are independent businessmen themselves. There are 
a number of independent aggressive businessmen who operate dis- 
count houses, cut-rate drue stores. and so on throughout the country, 
and who by efficient retailing methods have been able to reduce their 
costs of doing business and have been able to reduce their selling 
prices. These are the real targets of the “fair traders,’ not the depart- 
ment stores. The department stores are straw men that they have 
set up. They have set up this idea of a big department store like 
Macy's crowding down these poor little independents. That is not 

at all. Actually, most of the department stores back “fair trade.”’ 

of the big fellows back ‘fair trade.”” That is my comment. 
[AIRMAN. I was very much surprised to learn today that many 
‘chain drug stores back ‘fair trade” 
| 


» } 
elinitely do 


complaints we have had against the 
t 


s, and then to find that they are very people who 
art 


Mr. ManrGours. Exactly, they do. They want to keep out the 
small independent cut-rate drug stores. 

Sometimes the only way the independents can survive, as one lady 
testified here today, is by cutting prices themselves. An ageressive, 
efficient, independent retailer can sell below a department store any 
day in the week. 

The only way the department stores can exist-——and, actually, the 
department stores are going out of business; they are an archaic form 
of distribution—is with a high profit margin. ‘The independents can 
undersell them at any time a man does an efficient job, instead of 
trving to maintain an old-fashioned way of doing business. Many 
independents have drawn down their prices by joining what are known 
as voluntary cooperatives like the International Grocers Alliance, 
which successfully competes with big chains like A. & P. They buy 
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with the wholesale-chain men; they use uniform methods of distribu- 
tion; they advertise jointly and so on, and they can compete. 

That is what the independent has to do, including the independent 
drug store. 

I personally feel that the independent druggist is being used as a 
pawn by the large national drug advertisers who want to sell Bayer 
aspirin for 59 cents when actually it is a 19-cent product, and that 
they use this combination of huge advertising appropriations that 
dominate a market that identify aspirin with the name Bayer— just 
to select one example— they use this combination of huge — rtising 
appropriations to dominate a market in conjunction with “fair trade.” 

First they convince the public that they have to have Bayer aspirin, 
and then they set a price of 59 cents. That is the problem. 

I don’t think that the retailers ought to be used as a pawn for such 
manufacturers. 

The CuatrmMan. Thank vou, Mr. Margolis. 

Our next witness is identified as Mr. Saunders representing John Q. 
Public. 


STATEMENT OF B. K. SAUNDERS, WASHINGTON, D. C., 
REPRESENTING JOHN Q. PUBLIC 


Mr. Sacunpers. Mrs. Wright of the General Federation of Women’s 
Clubs expressed my thoughts very clearly, and I subscribe to eve rv- 
thing she said 100 percent, including her last two statements, meaning 
the attendance of the committee. 

The CuatrMan. We are in a stage of legislative session when every 
member has many, many things to look after and to do. 

Today, for instance, and all during the hearings in the afternoon, the 
Senate has been in session while we have been meeting and through 
their tolerance we have been permitted to carry on this hearing; so, 
don’t be too hard on my colleagues. 

Mr. Saunpers. No; but, as a layman, I cannot help but observe 
The pressure of legisl: ation is very tight and very hard. 

I can sav that as a man off the street. My views are presented : 
those of a man off the street. 

The CuarrMan. I think most Members of the Senate would 
with vou, 

Mr. Saunpprs. I quite agree. That should 
by the publie. 

Senator Sparkman brought up a very interesting point of view 
when he said that Federal legislation recognizes the legality of the 
States; and, being a States’-righter—a very ardent States’-Righter, 
as he is—that is the objec t of this legislation. 

Now, it means this: So much legislation has been ace omplished by 
pressure groups, and very strong pressure groups, and this is an out- 
standing piece of legislation that has been accomplished by some very 

strong pressure groups. I only know what I read in the papers, inci- 
dentally, I learned that from a very sound philosopher, vears ago, and 
| guess we all know to whom I am referring. 

Referring to the pressure groups, this legislation—-not only in town 
here but in the 48 State capitals—is subject to pressure groups hitting 
these people, but the man from the street doesn’t get his 2 cents’ 
worth in there. 


be understood, too, 


20420—52———41 
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I said to your legislative assistant, when I called up this noon, that 
I wanted to get in my 2 cents’ worth on this. He referred me to Mr. 
Davis, and this is purely spontaneous. All of my remarks are—using 
the term of the layman—“‘off the cuff.” They haven’t been thought 
out much, and this is purely cursory and superficial. 

There are three very important groups affected by this so-called 
legislation, the most important group being the 156 million people, the 
consumers. They haven’t been given much thought. There are a 
few consumer groups here. Everyone has represented an organiza- 
tion ora group. Idon’t know how many men off the street have been 
here, men like myself. Very few, | presume. Most of the testimony 
given here is presented by groups, and that is the way it must be done. 

However, the two main groups represented have been the manu- 
facturers and sellers, fabricators and distributors. The biggest group is 
the consumer group. The most important man in the country is the 
consumer. 

Particularly in these times, with taxes the way they are, I couldn't 
help be impre ‘ssed by a feature article 1 read in the paper within the 
last 5 or 6 days relating to this legislation. And I don’t know by 
whom the article was written, but I will bring out one point and then 
I will finish: 

In the 45 so-called “fair trade’? States—which I might interject and 
say is a misnomer; from the standpoint of the consumer it is “‘unfair’’ 
trade; it is just a dressed-up use of words—-some 200 items were 
bought in the 45 “fair trade’? States—and I presume it is 45; that is 
my reliable information—and the total figure of that two-hundred- 
and-some-odd items—this probably has been brought out to you; | 
don’t know, but I read it—was nine-hundred-and-some-odd dollars. 

In the three non-“‘fair-trade’’ States and the District, that two- 
hundred-and-some-odd items cost seven-hundred-and-some-odd_ dol- 
lars. There was a round saving of $200. That is quite an item for 
John Q. Public in days when his pocketbook is being quite severely 
strained, and particularly by taxes, 

I think this legislation is unnecessary. There are just two groups: 
the manufacturers and sellers. The man on the street, they don’t 
eare anything about him. They are just looking out for their own 

store or their own manufacturing program. I happen to be a 

rand I sell merchandise, and I sell the best and most popular 

merchandise sold in this country. I won't mention the name be 
cause it wouldn't be appropriate. 

The CHarrmMan. We have evidence in this hearing, however, that 
was collected by a well-known engineering firm, Ernst & Ernst. | 
happen to know something about that firm. T have confidence in 
their inte grity. They made a survey. They went around and asked 
consumers “Who would Vou rather have set the price on the woods 
that vou buy, the retailer or the manufacturer?” The big percentag 
of them said the manufacturer. 

The accuracy of that survey has been -i won't say exactly chal 
lenged, but it has been stated here several times that they just didn't 
believe that. But I believe it. If vou asked the consumer on thi 
street ““‘Who do you want to set =~ price on things vou buy,” | 
think you would find he would say “the manufacturer” instead o! 
“the merchant.”’ 
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I think he has more confidence that he would get a square deal from 
the manufacturer than from the retail merchant. 

Mr. Saunpers. We don’t need any prices set basically. The law 
of supply and demand is going to set the prices. 

The CHAIRMAN. You never bought anything in your life that some- 
body didn’t set a price on. 

Mr. Saunpers. That is correct, but the law of supply and demand 
will finally set the price. We have to have a basic and ultimate shake- 
down in our manufacturing and selling and distributing system, and 
it will come with the next depression and not before. 

The CHatrMAN. The law of supply and demand will determine 
the price. 

Mr. Saunprrs. That is the most basic law in business today, which 
is greatly ignored, abused, and overlooked. 

The CuarrMan. Somebody has to set the price. 

Mr. Saunpers. I agree with you, but competition will set it. 
Competition is based upon supply and demand. 

I have studied economics a lot. I am not an economist, thank 
goodness. I don’t pose as one. I have seen so many of them; they 
are just a nickel a bunch. They are no experts at all. They are too 
theoretical. They have never been in business. They have never 
fabricated, have never sold, and never paid a payroll; that is, most 
economists. I have had a lot of experience with them. 

The CuairnMan. We are very glad to have your testimony. 

Mr. Saunpers. I am rather critical. I am not a bov and I have 
had a very good education and a good business experience. I am 
having it today, as well, not only in Washington but in other States 
of the Union. 1 think I got my best education in your neighboring 
State, the first State this side of Colorado. 

The CHatrmMan. We want the best testimony we can get. 

Mr. Saunpers. As I say, it is only 2 cents’ worth from ‘John Q. 
Public, Unlimited.” 

I think I have concluded my remarks. As I say, they are curbstone 
remarks. All the pros and cons have been presented by two groups 
mainly fabricators and distributors and sellers and not by the man on 
the street. That is about the answer. He is the most important 
man of the three. 

The CHarrmMan. Well, John Q. Public is a great fellow and we are 
glad somebody came in here to speak for him. 

Mr. SaunpeErs. | read an article in the news, and I said I would 
really like to put in my 2 cents worth because I have some definite 
views on the matter. 

The CHarrMan. If there is anvone who would like to submit any- 
thing for the record, in addition to the testimony already received, 
he may do so at this time. 

If someone has some rebuttal or if you did not like what someone 
said to the committee and you want to add something to the hearings, 
we will be very glad to accommodate you and we will give you until 
next Monday. 

Mr. Herr. I would like to submit something for the National 
Retail Furniture Association 

Mr. Wauurr. I would like to submit information for the National 
Association of Retail Druggists 
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The CrarrmMan. We will be very glad to have you submit it, 
gentlemen. 

Mr. Herr. Thank you, sir. 

The CHarrman. We have tried to make these hearings as com- 
prehensive, as complete, and as fair as we could make them. That 
has been our objective. You folks have cooperated, and the witnesses 
have cooperated wonderfully well. We appreciate that. 

The hearings are closed. 

(Whereupon, at 5:50 p. m., the committee recessed to reconvene 
at the call of the chairman.) 


WasHincton, D. C., June 6, 1952. 
Senator Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D. C. 

Dear Senator: At the hearings before your committee on H. R. 5767, the 
MeGuire bill, the statement was made that Mr. John W. Dargavel, the executive 
secretary for the National Association of Retail Druggists, although invited to 
testify before your committee, refused to do so. 

The undersigned respectfully requests the record to show that Mr. Dargavel, in 
the 20 years as an executive officer of the association, has never appeared before 
a State or Federal legislative committee, because he feels that on matters of inter- 
est to the association, experts in the field should make the appearance and furnish 
the committee such information as it may desire to have. 

Respectfully yours, 
WaLLeR & WALLER, 


General Counsel for the National Association of Retail Druggists. 
By Herman S. WALLER. 


(NOTE BY CHAIRMAN.—We are pleased to have Mr. Waller’s alibi in the record. 
Nevertheless, as an expert in his field, Mr. Dargavel owed it to this committee to 
appear here and submit to questions respecting this legislation and his lobbying 


activities in general. In this session and in previous sessions of the Congress, 
Mr. Dargavel has misled the people who employ him in crusading against legisla- 
tion before the Congress which in no way concerned them nor him. What he 
was paid by selfish interests for this unusual activity I can only guess. I know 
that he expended huge sums in this enterprise.) 


JUNE 9, 1952. 
Subject: In support of the McGuire bill and the home town amendment. 


Senator Epwin JOHNSON, 
Chairman, Inte ‘state and Fore ign C'ommerce Com mittee, 
United States Senate, Washington, D. C. 

Dear Senator: You have probably noticed that Washington, D. C., has now 
been given by the Bureau of Labor Statistics the doubtful distinction of having 
the highest living cost of any large city in America. New Orleans has the lowest 

see Monthly Labor Review, May 1952, City Workers’ Family Budget). 

I call this to your attention because the District of Columbia is one of the four 
areas in the country which has never permitted fair trade. When I hear what 
horrible things fair trade is supposed to do to housewives, I wonder how it is that 
Washington, D. C., Houston, Tex., and St. Louis, Mo., al! in non-fair-trade areas, 
have for so many years shown such great increases in living costs compared to 
fair-trade cities. 

This must be why the Department of Justice and the FTC never give facts to 
support their assertions. The facts go against them—facts gathered impartially 
by the BLS and even by the FTC itself. 

How is it, for example, that drug prescriptions which are not and cannot be 
fair traded, have gone up in price more than fair traded proprietary drugs? 

We have prepared a brief in which these facts are set out. These facts make a 
real case for fair trade. Will vou take time to look at these facts? <A copy of 
the brief is enclosed. Look at least at the graph opposite page 4 and the table on 
page 19. 
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One other thing: We urge favorable consideration of the “home town amend- 
ment’’ to the MeGuire bill. 

States’ rights without it are left in a very doubtful situation. There is abundant 
legal opinion that two States, say Indiana and Illinois, could both have fair-trade 
laws (as they do) and yet cut-price shipments might be made from one State 
into the other without any remedy. This seems to be the result of the Wentling 
decision. 

This is not only bad business; it is a body blow to the proposition that in a 
traditionally local matter, such as retailing, the local people ought to be able to 
guide their own destinies. It must be hard for some people to accept the view 
that such local matters can be left to local wisdom. The temptation to intervene 
with national law and national policy must be very great. But if ever there was 
a place where local interests are predominant, surely this is one. 

If Illinoisans find that fair trade in fact gives lower over-all price levels, why 
should a Washington administrative agent tell them that their judgment is bad? 

If the inhabitants of 45 States have. made a mistake, they ought to have 
discovered it in the 14 vears of the Miller-Tydings Act, from 1937 to 1951, 

In the electric-applianece business which has borne a heavy share of the price 
wars touched off by the Schwegmann decision, it has now become very hard to 
sell goods—any goods. Who wants to buy a toaster or any other appliance at 
any reasonable price after seeing advertisements at prices literally below dealers’ 
invoice cost? And how many merchants can or will sell goods either below cost 
or without any profit? 

To face the facts, the electric-appliance business is a depressed industry. 
You read each day of new lay-offs ‘for inventory adjustment.” Is this good? 
or necessary? 

Isn't it possible that we businessmen know what it takes to achieve efficient 
low-cost distribution? Isn’t it possible that the impartially collected facts 
represent the truth of the matter? 

We ask your fair and factual consideration of the problems. 

Very truly vours, 
Lynn A, WILLIAMS. 


(Brief referred to in Mr. Williams’ letter is on file with the committee.) 


{From the Washington Post, May 6, 1952] 
LETTERS TO THE EDITOR 
Fark TRADE 


I notice that some editorial writers have now taken the position that ‘powerful 
druggists’ lobby”’ is making the supreme fight for the passage of the MeGuire bill 
in Congress to restore fair-trade prices. 

The fight is not by any powerful money lobby. It is the battle of the inde- 
pendent durggist who now faces the financial crisis of his economic life. It is the 


] 


death rattle caused by the foul tactics of the bait-and-loss-leader method of 
doing business. bee 

We cannot fight such tacties of creating an impression that the consumer will 
save money, when in fact he is merely baiting the consumer with his loss leaders 
to get consumers into his store for the kill. The cut-raters must make money to 
stay in business. They can earn money on their huge purchasing power to buy 
for less and make more profit. 

We do not care how much money any business makes as long as fair methods are 
used. The proof of the seriousness of the situation is the mere fact that the 
druggist, for the first time, has been spurred to such a point that our Congressmen 
are being bombarded with letters and telegrams from all over the country begging 
for help. 

As for myself, I am willing to challenge to debate the question before any public 
group. I will fight this issue without any statistics. I will fight with cold, hard 
facts. I will fight for a fair business method to support my family. 

BERNARD MISLER, 
Owner, Greenway Pharmac y. 
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STATEMENT FILED IN BEHALF OF THE AMERICAN PHARMACEUTICAL ASSOCIATION 
BY Rorert P. FIscHe.is, SECRETARY AND GENERAL MANAGER 


To the members of the Senate Committee on Interstate and Foreiqn Commerce: 


The American Pharmaceutical Association, now in the one hundredth year of its 
existence, is the only national pharmaceutical association which represents indi- 
vidual pharmacists regardless of where they practice their profession or in what 
field of pharmaceutical activity they may be engaged. 

Our association now has more than 15,000 active members and about 10,000 
associate (student) members. About 75 percent of the active membership is 
made up of pharmacists who practice in retail establishments and hospitals. The 
rest are in other activities such as teaching, wholesaling, manufacturing, or control 
and research work. We constitute the national professional society of pharmacists 
of America, bearing the same relation to pharmacy as the American Medical Asso- 
ciation does to physicians or the American Bar Association to lawyers. 

Although the American Pharmaceutical Association is not a trade association, 
the fact that many of our members operate retail pharmacies where they com- 
pound prescriptions and sell branded drugs and cosmetics, causes us to take 
cognizance of H. R. 5767 (the MeGuire fair-trade bill), which is now before your 
committee for consideration. 

At the annual convention of the American Pharmaceutical Association, the 
following resolution was passed: 

Whereas the recent decision of the Supreme Court of the United States in the 
Schwegmann case has dealt a severe blow to the effective application of the State 
fair-trade laws, and 

Whereas this decision has had a serious effect upon the professional as well! as 
upon the economic life of pharmacy and the retail drug industry, and 

Whereas, as a result of said decision, it becomes necessary to amend the Miller- 
Tydings laws to correct the existing weakness of such law; Therefore, be it 

Resolved, That the American Pharmaceutical Association endorse and approve 
any movement and effort which, in the judgment of the council, is practical and 
constructive, to amend the Miller-Tydings law to the end that the State fair- 
trade laws may be restored to their former effectiveness by the inclusion therein 
of a nonsigner clause and such other provisions as may be necessary to strengthen 
the existing status of fair trade 

The council of the association, which acts for the association in the interim 
between conventions, has given consideration to H. R. 5767 and believes that 
its provisions offer a practical and constructive means of correcting the legislative 
situation caused by the adverse decision of the Supreme Court in the Schwegmann 
case and earry out the original intent of Congress. 

f that the cost of the average prescription for drugs is within reach of 

‘indigent in our population has been due in large measure to the ability 

ie American drug store to maintain itself by means of its general merchan- 

dising activities. The professional services supplied when, as and if, needed at 

prices to the consumer which do not reflect the actual high cost of such profes- 

sional service, is possible only because State fair trade laws, made fully eifective 

by the Miller-Tydings Act, have enabled the individual retail pharmacist to 
survive the destructive effects of predatory price cutting 

From the earliest days the pharmacist has been under the responsibility of not 
overpricing his work, for if his prescriptions were charged at a price which patients 
could not afford to pay, they might be forced to do without them. If the pre- 
scription department of a modern drug store were organized as a separate shop, 
if it had to carry all the overhead expenses of an individual business, if it catered 
only to persons who came into the shop to have a prescription filled and who did 
no other purchasing there the rates charged for prescriptions would have to be 
decidedly in excess of the current general level of charges. Furthermore, the 
number of such shops would be so few as to seriously hamper the convenience and 
emergency needs of the average family. 

A host of small drug stores the country over are operated by pharmacists who, 
in whole, or in part, own them and who themselves compound prescriptions, The 
existence of these drug stores is threatened by establishments which are built to 
dispose of goods in volume and to make easy and quick turn-overs, A substantial 
part of the income of all drug stores comes from over-the-counter sales, These 
over-the-counter sales consist of medicines of one sort or another, bearing distinet 
trade names and put up in sealed packages. It consists also of a multitude of 
branded goods other than drugs and medicines, such as toothpastes, soaps, cos- 
meties, and the like. If, under the fair-trade laws the manufacturers are per- 
mitted to establish minimum resale prices, the margin between what the drug 
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store pays and the price at which it sells is usually sufficient to allow the cost of 
handling and to permit the branded commodity to make its contribution to 
overhead. 

The laws are intended to, and in operation do, prevent the use of branded 
commodities as loss leaders. They force the branded items to stand on their own 
feet and to carry their own costs. If items with trade names are not given the 
protection of fair trading, they will, by certain merchants, be made loss leaders. 
Their price will be fixed without regard to the cost of handling them and even ~ 
stores which would like to make these articles pay their own way will be forced 
cut prices. The absence of price protection is an invitation to a predatory com- 
petition in which the trade-named goods do not pay their own way and make no 
contribution to the general over-all expenses of running the store. 

Since branded names go beyond drugs and medicines and comprise a substantial 
part of all the items which the drug store carries, the threat here is to put in 
jeopardy the profits which are made on the largest and what should be the most 
promts able items or merchandise which the store handles. In such a competitive 

ituation increased pressure is put upon the pre scription department. It is under 
a strong, continuing, and incessant pressure not only to pay its own way, but to 
contribute substantially to overcome the deficits of the «de partments in which 
branded goods must be sold at no profit or even at a loss. The lack of protection, 
such as Fair Trade Acts offer, thus redistributes pressures within the whole estab- 
lishment, shifts them from the divisions in which they can be most easily borne 
to those where they are hard to bear and thus becomes a menace to the public 
health 

The drug store has continued with a small source of income and a modest profit 
from the prescription department. To impose upon it heavier pressures, to 
demand from it larger money receipts, to extract from it a larger share of the total 
profits of the store, is nothing short of a threat to the public health. 

The recently enacted Durham-Humphrey amendment to the Federal Food, 
Drug and Cosmetic Act makes a distinction between drugs which can be sold only 
on prescription and those which can be sold over the counter without a prescrip- 
tion. Under our State pharmacy laws, many States permit tl 
drugs, labeled with adequate directions for use, in retail estab ishments other than 
licensed pharmacies. Such establishments might very well decide to make loss- 
leader items out of some of these packaged drugs, thus ae ertising them to the 
publie and causing people who are not in actual need of such medication to lay in 
a supply which would then be a temptation to ‘‘overdrugging.’’ There is also the 
distinet possibility of deterioration of such drugs while they remain unused for 


long periods in the family medicine chest. 


] AVINg In ove rsupplie sO f drugs bees LUISE they are offered at unusually low prices 
would be particularly harmful in respect to products containing permitted quan- 
of narcoties and othe e dangerous drug s \\ he hs ich products are sold 
customary retail selling price, the tendeney of the publie is to purchase only 
is needed for their immediate needs 
Viewed from the standpoint of their effect on the health of the people, State 
Fair Trade Acts, made effective by adequate Federal legislation, such as is 1 
before this committee, make a distinet contribution to the public health. rt 
is so, first, because they prevent the indiscriminate promotion of over-the-counter 


ie sale of packaged 


ul 
Bs 
i 
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leaders by predatory outlets and protect the unwary against the 
lay in an oversupply of drugs which may later prove ineffective in 
an emergency, because of their deterioration. Secondly, thev help to prevent the 
necessity for forced increases in prescription charges to help carry other depart- 
ments in a competitive price battle on nonprescription drugs, medicines, house- 
hold, and health sundries, traditionally purchased in a pharmacy or drug store. 


Hovsrewives UnNrrep, 
Washington, D. C., May 31, 1952. 
Drar SENATOR: A powerful, well-financed, well-organized lobby representing 
manufacturers, wholesalers, and retailers is attempting to have Congress pass 
a law that will increase the cost of living by millions 
Because the consumers of this country lack the organization to fight such 
lobby, they must appeal to you for proteetion, 
Please vote against all fair-trade (price-fixing) laws. 
Very trulv vours, 
Frances Wrigh 
Mrs. Lovis |] 
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Legislative committee: Margaret L. Bode, Helen R. King, Elizabeth Chilton 
Murray, Marian Farr Andrews, Florence 8S. Kerr, Gertrude Brown, Olive B. 
Wilson, Patricia B. Mannen, Alinice L. Moos. 


ConsuMERS LEAGUE OF LOUISIANA, 
New Orleans, La., May 26, 1952. 
Representative James B. Brrson, 
Labor and Capital Committee, Baton Rouge, La. 

My Frienps: The issue of price fixing by coercion comes before you for con- 
sideration on May 28. 

May we, as consumers, respectfully request that you not yield to the personal 
pressure of a few lobbyists, but that you give the matter your fair, full, and deep 
consideration. 

We, consumers, employ no lobbyists. We have no organized pressure groups, 
no high-priced lawyers. We have no vast educational funds. We make no huge 
campaign contributions. We have only our unified voice asking for justice. 

Price fixing by coercion (which is the Supreme Court definition of the alleged 
fair-trade laws as they apply to nonsigners) is opposed along with us by 


1. The past and present Presidents of the United States 
2. The Federal Trade Commission 
3. The Department of Justice 
Attorney General 
President’s Economic Advisers 
The Budget Committee 
The President's Special Committee on Concentration of Economie Power 
All textbooks on economics—Tousig, Graether, McLaughlin, Loevinger 
All economists, including the 17 whose names and connection I enclose 
10. The General Federation of Women’s Club—the Nation’s largest consumer 
organization and all otber consumer organizations we’ve heard of 
The American Farm Bureau 
The National Grange which represents the bulk of the farmers of America 
The CIO 
The A. F. of L., which represents the bulk of organized labor in the United 
States 

The CIO through its economists vigorously presented its views to Congress 
The A. F. of L. did not appear but on many occasions spoke its opposition to 
floor price fixing. 

15. National survevs show 72.5 percent of our people opposed 

16. 99% percent of the press as evidenced by editorial and signed columnists 
comment 

17. The American Bar Association 

18. The Housewives United 

19. Federation of Citizens Club of District of Columbia 

20. Recently a royal commission has recommended the abrogation of resale price 
maintenance laws in England as being opposed to the interests of the 
consumer 

21. Canada repealed her price-fixing laws. 

Who is for price fixing by coercion: 

I. A group of the wealthiest manufacturers in the Nation—the monopolists 
and oligopolists of the Nation who have concentrated in many cases the power 
of their industries in the hands of a few. 

They seek to destroy the independence of small merchants and make retailers 
merely a conduit or outlet for their goods to the consumer at prices they, the 
manufacturer, dictate—unregulated, unsupervised, and often unfair. 

II. A tight, well-knit organization of 30,000 retail drug stores—NARD (Na- 
tional Association of Retail Druggists)—-who have been indicted, fined, enjoined 
yet who continue to fight by boycott, by conspiracy to keep drug prices high 
to make the sick and the needy pay through the nose for their much-needed 
pharmaceuticals. 

Ill. The tycoons of the whisky trust—four distillers who control over 80 per- 
cent of whisky. 

These three groups (I, II, III) split the estimated $2 billion obtained by pric 
fixing by coercion between themselves and the,consumer pays. 

These three groups have unlimited funds to spend. They are playing for a 
$2,000,000,000 vearly stake. 
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Note that when the issue was to come before the legislature of Missouri in 
1951 the American Fair Trade Council wrote before the legislature met, to all its 
members in March 1951 and on April 3, 1951, that 230,000 would be needed to 
convert the State of Missouri to a price fixing by coercion State. 

This does not take into consideration the money raised by the druggists and 
the whisky crowd. 

They resent the fact that there is a basis of comparison of prices and prosperity 
between Texas-Missouri-District of Columbia on the one hand and the States 
where they won before the public became educated to their machinations and 
they are determined at all costs to destroy comparisons. 

Just as Mr. Cevette, the FBI who was a Communist, stated here recently that 
8 aggressive militant Communists controlled organizations of 3,000 members, so 
we've permitted this group of less than 50,000 control the wishes of 150,000,000 
people. 

Yours truly, 


[From the Yale University News Bureau, New Haven, Conn.) 


New Haven, Conn., March 14.—A committee of 17 prominent economists and 
law professors this week urged the outright repeal of the Miller-Tydings Fair 
Trade Act in a statement sent to Representative Emanuel Celler (Democrat, 
New York), chairman of the House Judiciary Committee. 

Eugene V. Rostow, professor of law at Yale, released today the statement for 
publication. The group includes faculty members of Yale, Harvard, Massa- 
chusetts Institute of Technology, University of Illinois, Northwestern, Johns 
Hopkins, Pennsylvania, and Vanderbilt. 

The committee states its opposition to legislation now in Congress which 
would undo a decision of the Supreme Court defining a construction of the Miller- 
Tydings amendment to the Sherman Act. But the group’s opposition goes fur- 
ther, calling for repeal of the Miller-Tydings law of 1937 which authorizes States 
to set up fair-trade statutes 

‘Resale price maintenance has no place in a society which depends on the 
competitive market as a major instrument for determining price and output,” the 
committee’s statement reads. 

The original passage of the Miller-Tydings Act, and of the State fair-trade 
laws to which it gave scope, rested on the erroneous analysis of the depression 
Therefore, the supporters of fair-trade laws contended, we can raise prices by law, 
and end the depression. ‘The argument is incorrect 

Fixing retail prices, in the face of inadequate demand, could only eut the 
volume sold, further intensify the depression, and complicate the task of recovery. 

‘At the present time,” the statement continues, ‘‘the economy is working under 
the foreed draft of the rearmament program, and the price system should operate 
to extract every possible ounce of production from industry and agriculture to 
absorb and offset the volume of pure hasing power left in the pockets ot consumers 
after taxes. 

“Even after the bulge of the rearmament program is passed, the economy will 
in all probability, be kept at high levels of employment and economic activity by 
the policies of business and government * * * 

‘“There is no excuse in a capitalistic eeonomy for the subsidy of price fixing in 
the ordinary distribution of food, drugs, clothing, and other consumer goods.”’ 

The committee contends that abolition of the Miller-Tydings Aet would ‘put 
the economy into a better position to meet the pressures which future changes 1 
supply and demand relationships may call for more flexibly and more effectively. 

In an accompanying letter, Professor Rostow wrote Representative Celler that 
other signatures in support of the statement will be forthcoming. Those who 
signed the statement ineluded besides Rostow, Prof. Ralph 8. Brown, Jr., John 
Perry Miller, Lloyd G. Reynolds, O. Glenn Saxon, James Tobin, and John Thomp- 
son, all of Yale; M. A. Adelman and W. Rupert Maclaurin, MIT; Kenneth 8. 
Carlston, Illinois University; J. K. Galbraith and Edward 8. Mason, Harvard; 
Harold C. Havighurst and James A. Rahl, Northwestern; Fritz Machlup, Johns 
Hopkins: Louis B. Sehwartz, Pennsylvania; and George W. Stocking, Vanderbilt 
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SUPPLEMENTAL ARGUMENT SUBMITTED TO SENATE INTERSTATE AND COMMERCE 
COMMITTEE 


Last week our House of Representatives in Washington, when they. voted 
favoring price fixing, wrote a black page of frustration of the popular will and 
public good. They proved themselves the eager and complaisant tools of lobbyists 
and the corporate interests, and in violating the public trust they sought to 
further this act by hypocrisy and deceit. There would be no record vote for all 
to see, and the vote was manipulated by a minority of the House—a total 206 
vote of the 485 members. 

When Peter, one of the 12 Apostles and one of the representatives of the faith, 
denied our Lord and Master, he did it openty and later confessed his error. When 
Judas Iscariot sold him to his enemies for 30 pieces of silver, he too did it openly 
and delivered Him to his Gethsemane, but this group in the House of Representa- 
tives deny you the consumers rights and sell you to the greedy profit-mad groups 
they do it stealthily by sts anding vote thus casting a veil over the record for 
their future protection so they ja e their political fences in a silver-studded saddle. 

Consider not only this lack of honor but the further hypocrisy and deceit of 
those 229 members—a greater eden se than even those who voted; thus we see 
a statute so important in principle to the American people, so costly to the 
American consumer—S2 billion a year, that 229 out of 435—by their absence 
condoned the ‘‘no reecord’’ vote, whilst they themselves deserted their post of 
duty and permitted a metter of so great importance to become the law of the 
land by a sparse forty-odd percent of the membership. They are to be con- 
demned as 7 as soldiers deserting their posts in the face of the enemy and 
going A. W. L. 

I speak tor night as the representative of the Consumers League of Louisiana. 
This association, in process of organization, is nonprofit, no director or manager 
will be compe minster -l am not being compensated. No director or manager or 
spokesman for the organization will be a seeker for public office. The organization 
will be nonpartisan politically, although we shall urge all to interest themselves in 
Government, and we shall support candidates who give due consideration to the 
rights of consumers and oppose those contrary. 

We propose to watch carefully the interests of the consumer as such, educating 
the public to the possible effects of acts of the executive, legislative and judiciary 
on the public welfare. 

We want a militant, aggressive organization of citizens in this particular fight 
to understand their problems and to do something about it, abandoning the apathy 
and inertia which has engulfed them in the past. 

Our problem now is to impress upon our Senators our stand on the price-fixing 
law just passed by the House and now referred to the Senate for action, You can- 
not permit the selfish interests who have well organized and who command mil 
lions of dollars of lobby funds to win this important contest by default. 

I shall advise vou weekly of your suggested course of action. You are playing 
for a big stake. If the so-called fair traders win, it means that their higher prices, 
as a result of their victory, give them an excess profit of approximately $2 billion. 
However, if you consumers win, this means that i free competition at all levels 
will continue and you, the consumers of the Nation, will keep this $2 billion. 

| propose in this and mv subsequent | cantante to give names, dates, and full 
particulars, and I shall gladly reply to any questions you may submit in writing 

I shall do honor where honor is due, and I shall not condemn any one for dis 
agreeing with the Consumers League. [ shall give full publicity to his reasons 
for his vote, or his absence, or even his justification for demanding the secret vot: 

Let me pause to say that full credit be given to Hon. T. Hale Boggs who voted 
for open free competition and against price fixing and he also voted for a record 
vote. 

Let me also say that T. Hale Boggs, like the conscientious and high-minded 
legislator that he is, studied all the evidence in the hearings and reports on the 
various bills introduced. 

This organization has addressed each of our legislative members and as their 
replies come in, I shall communicate them to you. 

Over the coming weeks I propose to dis¢ uss with you 

I. Who is for the price-fixing laws and who is against them. 

Il. Private price fixing invariably aad inevitably is unfair and works agains! 
the consumers. Public poliev requires the protection of millions of consumers 
not the self-interest of a handful of manufacturers and retailers 

II (b) No maiter how it mav be camouflaged, private price fixing never benefit 
consumers by lower prices. On the contrary, price fixing always results in pris 
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raising. Congressman Cellar estimates the raise to be in excess of a billion dollars 
a year. Some economists (like Klaxman of Washington University) say two 
billion. 

II (c). Under the protection of these so-called fair-trade laws, before the Schweg- 
mann case, more and more manufacturers were climbing the price-fixing band 
wagon. The effect of this trend was to hogtie competition at the retail level. 
Public policy demands an end to this unhealthy trend and a return to the healthy 
principle of competition that sets prices according to consumer demand and not 
by fiat of the manufacturer. 

IIf. Congressmen have wisely recognized the need for competition among 
producers and wholesale distributors. Congressmen should similarly recognize 
the need for competition in retail distribution. 

IV. Price fixing promotes the concentration of economic power. 

V. Price fixing does not protect the small-business man but it injures him. 

V (b). They breed hypocrisy and deceit. Experience demonstrates con 
clusively that fair-trade laws are not fair. They dov’t work in the manner 
claimed any more than prohibition did. They are unenforceable, if only by 
reason of the American consumer’s insistence on his right to buy at the lowest 
price he can find. 

V (c). Price fixing fosters violation of the antitrust laws. 

Vi. There is no necessity for price-fixing laws. 

Let us examine in this first broadcast who is for price fixing and who is against 

I. (a) The American Fair Trade Council, which includes 5,000 manufacturers 
Included in these are 51 of the 100 largest national advertisers in the United 
States, such as Sterling Drug Co., Firestone, Westinghouse, « Pont, Genera! 
Electric, | astman Kodak, Colgate Ir ternational Silver, Genera Motors, Procter 
& Gamble, Lever Bros., Aluminum Co. of America, Miles Laboratories, Minne- 
sota Mining Co., Olin Industries, Goodyear, Stewart Warner—in fact, they repre- 
sent the blue book of United States industry 

b) Then the whisky oligopoly of the Nation who sit in the background because 
these boys are in bad odor 

Is there anvone who believes it is to the interest of small business or the con- 
sumer to permit these large producers to determine the retail level of their prices 
and to allow such companies to dictate prices to every independent outlet in these 
areas? The retail outlet of today has already gone far on the road toward becom- 
ing a mere outlet—an automaton—a conduit for the manufacturer’s wares to the 
consumer. Nothing ean sooner hasten the day when the independence of the 
small retailer will exist in name only than te place one of the principal competitive 

i 

(c) The third organized group is the National Association of Retail D1 st 
33,000 of the 50,000 retail druggists of the Nation who pay libera es and employ 
highly trained organizers and propagandists to keep prices at rofits high for 
their benefit. Thev have been enjoined time and agair 
Antitrust Act; they have used boveotts, threat 
jective s 

If I have some leisure time I shall devote a 
methods adopted by the N ARD, the outright false} 
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practiced in their conquest of the consumer 


weapons at his disposal—his pricing policies—in the hands of his large suppliers. 
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favored legislators—all individuals with special interests—repr it the profixing 
group. 
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In an examination of the evidence at the hearings only members of these organi- 
zations, their attorneys, gave testimony—most of it colored. Never was the 
interest of the 155 million consumers referred to. 

One official of the Government came over to their side—Charles Sawyer of 
Ohio, the wealthiest man in our Cabinet and in charge of the Department of 
Commerce. 

I refer you to pages 97, 98, 252, 254 of How to Get Rich in Washington by 
Blair Bolles—it was recently run in the New Orleans Item serially. Many other 
incidents could be shown so vou might judge the man as to whether he was faithful 
to the interests of us 155 million consumers and taxpayers. 

The two incidents referred to in How to Get Rich in Washington and which are 
uncontradicted: 

1. Congress forbade the Department of Commerce to import American prop- 
erty which had been disposed of abroad. 

One Green (through a law firm in Cleveland, Ohio, who charged Green $95,000 
for the service)—these lawvers for this fee obtained the permission from Sawyer 
which had been denied by Congress 

2. On pages 251, 252, 253 yvou’ll find where another group of Mr. Sawyers’ 
friends put up $600 and obtained approval of Sawyer’s Department for a $4,275,- 
340 tax certificate and a loan of $7,800,000. One of Sawyer’s men pigeon-holed 
unfavorable reports and substituted favorable ones. 

Thank heavens Congress, through the Committee on Expenditures in the 
Executive Department, caught this before the loan was made, though it had 
Sawyer’s approval. Just think, a $600 investment was going to produce a 
$7,800,000 loan and a $4,275,340 tax certificate. Six hundred dollars gets vou 
$12 million in Mr. Sawver’s Department. 

Mr. Sawyer was the only public servant and the only disinterested witness to 
appear (and he appeared by letter) who approved the price-fixing law. 

Now, let’s see and examine those citizens who are opposed to the law 

(a) Our last two Presidents have opposed the philosophy of price fixing- 
Roosevelt when he signed the law which Schwegmann put an end to, and Presi- 
dent Truman expressed his pleasure at the Schwegmann decision. 

6b) President Witherspoon of Princeton wrote to George Washington that price 
fixing Was a greater evil than the evil it attempted to correct. 

c) The Federal Trade Commission whose attorneys argued before the com- 
mittee 

d) The Department of Justice and Attorney General’s oftice who appeared. 

\¢ The President's Economic Advisers. 

(f) The Budget Director who wrote his opposition. 

g) Eeonomists such as James Rahl, Northwestern University; Joseph M 
Klaxon, Washington University; Forest Walker—these men appeared as citizens 
Without compensation—17 prominent economists from Yale, MIT, Illinois, 
Harvard, Northwestern, Johns Hopkins, Pennsylvania, Vanderbilt. 

“A committee of 17 prominent economists and law professors this week urged 
the outright repeal of the Miller-Tydings Fair Trade Act in a statement sent to 
Representative Emanuel Celler, (Democrat, of New York), chairman of the 
House Judiciary Committee. 

“Eugene V. Rostow, professor of law at Yale, released today the statement for 
publication. The group includes faculty members of Yale, Harvard, Massa- 
chusetts Institute of Technology, University of Illinois, Northwestern, Johns 
Hopkins, Pennsylvania, and Vanderbilt. 

“The committee states its opposition to legislation now in Congress which would 
undo a decision of the Supreme Court defining a construction of the Miller-Tyd- 
ings amendment to the Sherman Act. But the group’s opposition goes further, 
calling for repeal of the Miller-Tydings law of 1937 which authorizes States to set 
up fair trade statutes. 

“ ‘Resale price maintenance has no place in a society which depends on the com- 
petitive market as a major instrument for determining price and output,’ the 
committee’s statement reads. 

“<The original passage of the Miller-Tydings Act, and of the State fair trade 
laws to which it gave scope, rested on the erroneous analysis of the depression 
Therefore, the supporters of fair trade laws contended, we can raise prices by law 
and end the depression. The argument was incorrect. 

“ ‘Fixing retail prices, in the face of inadequate demand, could only cut the 
volume sold, further intensify the depression, and complicate the task of recovery. 

“ ‘At the present time,’ the statement continued, ‘the economy is working under 
the forced draft of the rearmament program, and the price system should operate 
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to extract every possible ounce of production from industry and agriculture to 
absorb and offset the volume of purchasing power left in the pockets of con- 
sumers after taxes. 

“* “After the bulge of the rearmament program is passed, the economy will in all 
probability be kept at high levels of employment and economic activity by the 
policies of business and Government. * * * 

“ «There is no excuse in the capitalistic economy for the subsidy of price fixing 
in the ordinary distribution of food, drugs, clothing, and other consumer goods.’ ”’ 

“The committee contends that abolition of the Miller-Tydings Act would ‘put 
the economy into a better position to meet the pressures which future changes in 
supply-and-demand relationships may call for more flexibly and more effectively.’ 

“In the accompanying letter, Professor Rostow wrote Representative Celler 
that other signatures in support of the statement will be forthcoming. Those who 
signed the statement included, besides Rostow, Profs. Ralph 8. Brown, Jr., John 
Perry Miller, Lloyd G. Reynolds, O. Glenn Saxon, James Tobin, and John Thom- 
son, all of Yale; M. A. Adelman and W, Rupert Maclaurin, MIT: Kenneth 8S. 
Carlston, Illinois University; J. K. Galbraith and Edward S. Mason, Harvard; 
Harold C. Havighurst and James A. Rahl, Northwestern: Fritz Machulp, Johns 
Hopkins; Louis B. Schwartz, Pennsylvania; and George W. Stockings, Vander- 
bilt.”’ 

(h) Every textbook on economics Loevinger, Tausig, Groether, McLaughlin. 

(¢) Three thousand editors of the nation; some of the more prominent were 
included in the evidence. 

(j) Temporary National Economic Committee (final report 1941 

(k) Donald Montgomery, representing the National Congress of Industrial 
Organizations. 

(1) All labor groups. 

(m) Wendell Birge, former Assistant Attorney General, who appeared as a 
citizen. 

(n) Matt Triggs, who appeared on behalf of the American Farm Bureau, an 
organization representing 1,452,210 farm families in the United States, or 
7,000,000 of our consumers. 

(v0) Dean Grether of the University of California. 

(p) Thomas Scott on behalf of consumers in District of Collmbia. 

(q) Lloyd C. Halvorsan, economist for the National Grange (860,000 farm 
families). 

I do not include the large number of merchants like John Schwegmann of New 
Orleans, J. E. Webb of St. Petersburg, Sam Rosenthal of Richmond, Va., and 
Washington, D. C., Julius Wirtheimer of Baltimore, and other: Nor do I 
include the large number of law journal reviews (Detroit, Vanderbilt, etc.), nor 
the surveys of publie opinion, all of which favor free and open competition. Nor 
do I produce the extracts from the briefs and final decision of the Canadian law 
which wisely prohibits price fixing. 

How in the name of common sense can a Representative like Leonard Allen say 
that he voted for price fixing and against open competition because he received 
only one request to oppose the measure, when if he had but read the evidence 
of the hearings and reports he would have found only the financially interested 
ones—the manufacturers or retailers—who had direct gain in the passage of the 
measure, whilst farmers, laborers, consumer organizations, economists, the press, 
the important agencies of the Government who know what will serve the country 
best were all opposed to the bill. 

It is appalling to think that a group of intelligent men can vote to raise prices 
in this manner and the following day express regrets that OPS ceilings must be 
raised on food and clothing. It doesn’t make sense. 

Well, Leonard Allen is retiring. I hope the good people of his distriet will 
keep him well retired. 

Now, how are we going to explain such a vote with the procedure which smells 
to heaven. Now, I want to be as charitable as I can to my fellow man. We all 
know there’s lots of corruption in Washington and there’s lots of elhow bending 
In fact, last week many Congressmen ganged up on a colleague who had “‘ratted”’ 
onthem. They’re invading his district and really intend to drive him from their 
councils merely because he referred to the “too many cocktail orgies’? which the 
Members were attending. 

As I sav to be charitable, we're afraid that manv of these bovs got into the 
clutches of the lobby who would spend $230,000 on education (there’s a big 
interrogation point behind that word ‘“‘eduecation’’) to put one State (Missouri) 
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over. Now the $64 question: What sum would they spend to get the whole 
United States in their clutches and thereby collect the $2,000,000,000 subsidy. 

Far be it from me to suggest that a dollar changed hands, or that $1,000 of 
liquor was sent from friend to friend. I do know that our country boys were up 
against the most professional of professional lobbyists and couldn’t resist the 
arguments. I’ll welcome the receipt of the argument which convinced them to 
ignore the wishes of the list of groups and individuals which I’ve listed. 

I have written to each of our Representatives expressing my rhea ness to give 
his statement equal publicity with mine, and I am furnishing each of them with 
copies of my broadcas ts as T release them. 

Furthermore, I shall answer any questions they nite me. 

In the meantime I ask them to reply to these questions: 

1. Ifa cash-and-carry store has lower costs, produced by having (a) no credit, (6) 
no delivery, (c) no phones, (@) no sales personnel, (e) low rent in suburbs rather than 
high rent in central traffic district; (f) nd expensive fixtures and air conditioning, 
should not the public be permitted to benefit in lower prices from all such lower- 
cost methods of doing business? 

2. In the above situation why should all be required to sell a so-called “‘fair- 
traded” item at the same price? 

3. If competition among producers of an item is good for the public, why 
should competition among retail sellers of that jaan be denied? 

4. Has any pressure group ever campaigned for price-fixing privileges except 
to make prices higher than they are under free competition? 

5. What real and specific evidence is there that truly meritorious articles have 
ever been driven from the market by price competition? 

I shall submit similar questions which I invite anyone disagreeing with me to 
answer. I, in turn, will answer any you submit. I shall submit other questions 
from time to time. 

I shall give $5 every week for the best question and $5 for the best answer 
submitted. 

In these broadcasts which I make in what I believe the public interest, I shall 
ask you to join the Consumers Leagure of Louisiana. There is no fee. There is 
no expense. You will not be asked for money. We'd like to have 50,000—ves, 
even 500,000—consumers to join a movement that will interest themselves in 
strictly consumer rights and privileges. Let’s organize on a block system in the 
citiesand parishes. Send me yournameand address. Encourage me or discourage 
me. I want vour ideas, vour cooperation. 


CAPITAL AND LABOR COMMITTEE HEARINGS OF PRICE FIXING 


It is with a sense of deep privilege and responsibility that I appear before this 
important committee of that august body, the Legislature of the State of Loui- 
siana, to discuss resale price maintenance and its effect on the economy of the Stat 
and the manufacturers, retailers, and consumers of the State and Nation. 

Although the State statute which we seck to repeal is with little effeet now in th 
absence of the enabling legislation of the MeGuire bill now being considered by the 
National Congress, we realize the persistenev of the sponsors of this price-fixing 
legislation, the tremendous wealth in their possession, the well!l-greased organiza 
on they possess, and the §$2.000,000,000 subsidy which is at the end of their 
rainbow 
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RESALE PRICE MAINTENANCI 


First, let me give you a fair definition of ‘‘resale price.”’ It is asvstem whereby 
large manufacturers of branded or t racie-enark ed items are permitted, by means of 
resale price-maintenance contracts with retail outlets, to determine the selling 
price of their products charged by the retailers to the consumer. Under the law 
as it exists now, retailers are bound to adhere to the price fixed by the manufacturer 
under penalty of a lawsuit for damages and injunction. Assuming that the Me- 
Guire bill passes and is sustained, a single contract between two people (a manu 
facturer and a retailer) affects all 2,600,000 Louisianians even though they wer 
not signers of the contract, every retailer in the State “« ing bound to the price 
fixed, though he did not sign and though he may sell the produet profitably at a 
much lower price. 

The United States Supreme — and we call this system price fixing by com- 
pulsion and coercion A sales genius of the opposition baptized the system as 
“fair trade’’—a clever ingenious piece c s psvchology. I am told it was 
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Musica Coster, the greatest confidence man ever to live and take over the big 
drug business of his day, who fathered and named the child “fair trade.’ 

The policy and law of the United States provides through the 
trust Act for competition and opposes price fixing and monopoly 

The Miller-Tydings amendment, which was passed at a period of depression 
and under chaotic economy, permitted the States to pass laws which enabled 
States to approved price fixing under certain conditions, but onlv as to signers of 
the agreement. It was passed as another experiment such as NRA (National 
Recovery Act). Most of you are too young to remember it. The NRA 
declared unconstitutional a long time ago—the famous Schecter chicken ease. 

Many of our States, under the influence of a highly organized drug industry led 
by Coster et al., passed laws by pressure, propaganda, and without hearings: in 
one case they were caught bribing legislators (Connecticut). And thev extended 
the application of the law as passed by the legislature to nonsigners (retailers who 
had entered into no agreement or contract), all without hearings and little con- 
sideration. 


Sherman Anti- 


was 


In an attempt to enforce such a contract against Schwegmann Bros., which he 
had not signed, Schwegmann contested the nonsigner phase of the law, and the 
United States Supreme Court upheld their contention, and the Court alleged in 
its judgment that this was price fixing by coercion and by no means fair, and not 
within the purview of the amendment’s language. j 

The great manufacturers of the country (51 of the 100 largest manufacturers 
such as du Pont, Sterling Drug, Firestone, Westinghouse, General Electric, East- 
man Kodak, Colgate, International Silver, General Motors, Lever Bros., Proeter 
& Gamble, Miles Laboratories, Goodyear, Stewart Warner, Aluminum Co. of 
America; the 400 of big business, most of whom control the majority of the busi- 
ness done in their field; for instance, the four whisky concerns (Hiram Walker, 
National, Schenley, Seagram) control about 80 percent of whisky sales in the 
Nation. By coincidence, over the years, they kept 69-cent-a-gallon whisky at a 
$9-a-gallon price at 4 vears old. The first four in botanical products control 92 
percent; the first four in medicinal chemicals controls 68.5 percent; pharmaceuti- 
cals, 28 percent; biological products, 38 percent; files, 9144 percent; small arms, 
64 percent; silverware, 61 percent; vacuum cleaners, 61 percent; sca 
ances, 54 percent; watches and clocks, 41 percent; insecticides 7 percent. 
Over 40 percent of drug manufacturers owned by six concerns and this did not 
include MeKesson, which was classed as a wholesaler in these figures, though 
really both producer and wholesaler; and, if their products had been inchided, the 
majority of drug products would have been concentrated in the hands of seven 
producers. 

The opposition admitted under oath that the price-fixing laws helped this tre- 
mendous concentration of economic power in the hands of a few giant producers 

When cne examines the profits of these giants and I have the fieures here from 
Dun and Bradstreet and United States Government reports, you'll find that the 
whisky ologepcly bas earned a average cf 25 percent a vear cn working ¢: 
plus 300 percent in steck dividends in the past few vears (these ftcures 
Jlancand answer Gibbs filed with vcur committee 


les and bal- 
] 


And the bie drug houses: 
Abbott & Co 
Parke Davis 
Sterling Drug 
American Home 
Sharp & Dohme 
Merck & Co 


Squibb 


The profits of Abbott increased fivefold from 1939 (just when price fixing by 
coercion became effective) and 1950. 
Times 
American Home 21 
MMe rek & Co 6 
Parke Davis 9 


Even the NARD journal said Octcber 16, 1950, pave 1612: 

‘The manufacturers in the drug field made much mcre money in the last 5 
years than ever befere and the reperts show that in 1949 the profits they took 
were about 13 percent mcre than 1948, cr better than 15 percent over and above 
the average for 565 corporations. The prefits cf the manufacturers in 1948 were 
the highest in the history of the Nation—70 percent over the peak cf 1946.” 
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Mest of these huge profits vampired from the halt, the maimed and the sick of 
the Nation is traceable to the price cf fixing laws. 

Equally high returns are guaranteed the retailers and I'll discuss these 
separately. 

On insulin, Fli Lilly & Co., says: ‘‘The price set by Eli Lilly & Co. guarantees 
the retailer a £0-percent gress profit cn cest and 25 percent prefit cn ecst to the 
retailer.” This is a quotation from their own statement in the American 
Drug¢gist. 

By coincidence or otherwise, all insulin is sold by all other producers in the 
fair-trade ring at the same price and the same mark-ups. Oh, no—there's no 
collusion. 

Phen look at other ads boasting of large gross profits on cost, and I quote 
(From American Druggist of January 1951): Dalcin 44.3 percent profit; Argyrol 
up to 57% percent profit; Kessling fever thermometers 45 percent profit; Wavya- 
noids 50 percent; Ampho-Jel 53.4 percent; Dichloride moth crystals 42 percent; 
Breck says guaranteed 40 percent profit; McKesson says-—and I quote: You'll 
get an average of 50 percent profit. 

Can it be possible that these huge concerns need the protection of the law to 
protect them or are they interested in a scheme granting them a subsidy at con- 
sumer expense. 

Have they shown any loss to themselves by virtue of doing business in the free 
States of Texas, Missouri, Vermont, District of Columbia? 

Let’s touch on the illusory argument stating that selling at a competitive price 
other than the fixed price will injure their trade-mark. Pure bunk. They pre- 
sented no evidence to this effect at the recent hearing though the Federal Trade 
Commissioner had said, ‘The potential damages to consumers through price 
fixing is much greater than any existing damage to producers through price cutting. 
It (said the Commissioner) (trade-mark damage) was proved to be an elaborate 
fiction.”’ 

The Commissioner also said after full investigation: ‘‘What was once a sincere 
defense of a property right by the trade-mark owner has become the pretext for 
the bludgeoning of one economic group for the benefit of another.” 

We must also bear in mind in evaluating products that (a) high fixed price; 
(b) plenty advertising; does not produce quality as can be shown during the last 
examination on this subject where 10 tooth pastes which had 90 percent of the 
consumer market, gained by tremendous advertising claims, vet only 1 of the 10 
was approved by the American Dental Association. 

Now let’s examine the situation of the small-business man and the consumer to 
determine whether there is a situation or there has been a showing of any which 
necessitates resort to such a drastic remedy as price-fixing legislation. 

Is there any economic necessity to make effective what the Supreme Court of 
the United States declared ‘‘not price-fixing by contract or agreement but price- 
fixing by compulsion—that is not following the path of consensual agreement 
that is resort to coercion 

\ serious situation must be shown to exist to bind over 2 
in Louisiana to @ contract signed by two people. 


1 


» Inillions of nonsigners 


INDEPENDENT 


The advocates of price-fixing claim that it affords the small retailing merchant 
protection from inroads into his trade made by large chains, department stores, 
mail-order houses and other large retail outlets. The reverse has actually proven 
to be true. Price fixing has substantially injured the independent merchant to 
the advantage of his larger retail competitor 

Let me quote Dr. Corbin Edwards, economist and consultant of the Attorney 
General (p. 27 

Yes, the larger stores like Katz and Besthoff, Walgreens are strong advocates of 
price fixing—one big chain last week threatened one big drug jobber that unless 
he stopped selling a supermarket thev would quit buving 

Sure, its against the Federal law and in time there'll be prosecutions, but just 
think, they object to a store selling at a profit they deem fair, drugs upon which 
life depends. They want the prices kept high. We consumers want them kep 
low so that they Il be more consumption, which means more produetion, more 
employment, more national and individual wealth, more happiness and content 
ment, and higher standards. Anv economist will tell vou that high prices and 
high profits do not accomplish this. 

NARD admit that the drug man has not kept paee. I quote from their 


97 


journal (p. 27 
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As @ consequence groceries and supermarkets have taken on the sale of drug 
sundries, cosmetics, etc. Here are figures of Selling Research Co.: 

I. Nonfood items traditionally sold by drug stores show 59 percent penetration 
into grocery stores. 

Sanitary napkins in 98 percent grocers. 
Shampoo $4 percent. 

Tooth paste 77 percent. 
Shaving cream 72 percent. 

Bandages 70 percent. 

In about 10 vears Progressive Grocer journal says the growth of drug distri- 
bution grocery stores has risen from 37 percent in 1941 to 85 percent in 1951. 
The drug store with his 3344 to 50 percent mark-ups on such sundries is not willing 
to compete with the grocer who makes a huge profit on a 20 percent. basis. 

Many of the large grocery chains are for price-fixing because with their heavy 
traffic developed they will, with the huge profits on the price-fixed items, be able 
to so reduce prices on groceries as to increase their store traffic and at the same 
time sell that traffic the overpriced fixed articles. 

When we consider the status of the whisky retailer as he is affected by price 
fixing—he will be in no better situation than the drug store unless he’s a cheater 
and we certainly don’t want. to pass laws beneficial to cheaters. Whilst the law- 
abiding merchant will comply with the law after its legality has been tested, and 
will sell at the fixed price—the cheater will bargain and bootleg his product at a 
lower price. I will give Macy’s experience with G. E. quoted from Mr. Walker’s 
report: 

“Price-fixing laws are unworkable. No practical means to compel their enforce- 
ment are provided and none are feasible. Just as prohibition did, they breed 
evasion, hypocrisy, fraud, and discrimination. Many retailers who want. these 
bills expect the manufacturers will countenance violations on their part but 
enforce against the more prominent stores. This is not mere speculation. It is 
backed by the facts and figures of Macy’s experience. 

“You have heard much of the so-called price war, but the committee should 
also know something about the discount houses, and the cold war which preceded 
it. This eold war involved many types of price-fixed items, but what happened 
in the electrical-appliance trade will serve as an example. 

“When supply caught up with demand at the end of World War II these 
discount houses especially in the New York area, sold below fair-trade prices and 
their business flourished. In December 1948, the discount-house phenomenon 
and the eye-winking of price-fixing manufacturers was described and documented 
in four articles (which I ask leave to submit) entitled ‘Don’t Discount the Discount 
Houses,’ published in Retailing Daily, a leading trade paper in the household- 
appliance field. Articles appearing in the August and September issues of 
Consumer Reports (also submitted) demonstrated that sales below fixed prices 
were common and notorious in Baltimore, Philadelphia, Boston, Chicago, Detroit, 
Los Angeles, Milwaukee, Pittsburgh, Portland, Salt Lake City, San Francisco, and 
Seattle. A country-wide tour of a representative of MeCall’s magazine, as 
reported in the May 1950 issue of Consumer Reports showed that price-cutting 
Was regularly practiced by dealers in every one of the 122 cities and towns visited 

‘““Macy’s experience with General Electric Co. is tvpieal. Macy adhered to the 
prices prescribed by G. E., up to the spring of 1950. By that time, Maey’s 
regular volume in the sale of appliances (excluding special promotions on price-free 
merchandise) had declined 45 to 50 percent from 1947, even though merchandise 
had been scarce in 1947 and was plentiful in 1949 and 1950. Other New York 
department stores and retailers—smal!l and large—observing fixed prices were 
just priced out of the market by discount houses and other dealers not observing 
fixed prices. 

““Macy’s shoppings in March 1950 showed that of 10 concerns against whom 
GE had obtained injuentions in 1948, every one was continuing to seil at cut 
prices. After repeated complaints to the manufacturer, Macy’s, in March 1950, 
reduced the price on two GE small electrical appliances to test the matter. It 
thus invited a suit which GE brought. 

“GE then got busy Within 3 weeks they began about 50 lawsuits, obtaining 
an injuention nearly in every case. But customers continued to buy from the 
discount houses at cut prices. 

“Despite widespread publicity given to the GE injunction campaign, shop- 
pings made by Maey in March. April, and Mav 1950 revealed that of 4386 retail 
stores carrving GE appliances shopped in Manhattan, 76 percent were selling 
GE appliances under the fixed price. These shoppings were documented and 
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the findings verified under oath in the court proceeding. Summaries and analyses 
of March shoppings; an exhibit in the court proceeding, is herewith submitted. — 

“Shoppings made by GE itself during the period from June 3 to September 5, 
1950, showed that 48 percent of 189 retail stores shopped in Manhattan, and 76 
percent of 38 retail stores outside Manhattan cut prices—even during the period 
of this well-advertised litigation. 

“By August 1, 1950, GE had about 100 injunctions. During August 1950, 
Macy’s again shopped and found that of 374 retail stores so shopped in Manhattan, 
70 percent were selling below the fixed price. 

“Trial of GE’s suit against Macy, at which over 170 witnesses testified, began 
on September 11, 1950, and continued for about 9 weeks thereafter. Even during 
the period of the trial GE’s own shoppings showed that, despite the issuance of 
over 150 injunctions, the percentage of violations in Manhattan was 44 percent 
and 47 percent in other parts of New York. Shoppings made by Macy’s during 
the trial period of 77 of the largest dealers in electrical appliances in Manhattan 
showed that 81 percent were selling GE appliances below fixed prices. 

“Most significant on enforceability of such laws, 70 percent of 90 stores 
previously enjoined by GE continued to violate after the injunction order, 

“The court stated with respect to Macv’s action: 

“The evidence shows it maintained such prices scrupulously for a long period of 
time, even when the discount houses Were cutting prices. What Macy did not 
object to was the ineffective enforcement which allowed the less conscientious 
discount houses to cut prices and thus put Maecv at a competitive disadvan- 
tage * * *. There is no doubt that Macy suffered a real economie dis- 
advantage and made the decision to force the issue by cutting prices in complet 
good faith (103 M. Y. 3S. (2d) 449 at 451 

“The trial judge, evidently impressed by GE’s injunction campaign after 

the suit was started, granted injunction against Macy, but conditioned the 
injunction upon GE’s continuation of its enforcement activities. Macy’s 
appealed. Pending the appeal, shoppings disclosed that from January to May 
1951, of 279 retail stores carrying Gi applicances, 77 percent sold at cut prices 
sy this time GE had obtained over 200 injunctions. After the appeal record 
was filed and after argument. GE asked the court to discontinue the suit rather 
than have the record reviewed on the merits. Over Macy’s objection and its 
stated willingness to have the appeal decided without regard to the Schwegmann 
decision which was handed down while the Macy appeal was pending, discon 
tinuance Was allowed. The injunction against Macv was vacated and the court 
directed payment of costs by Gk. GE shortiy thereafter abandoned its 
so-called fair-trade svstem and consented to vacate practically all of the injunc- 
tions previously obtained. 

“These facts—and they are matter of court record—are stated not to impug! 
the good faith of GE in their attempt to enforce their resale prices but to point 
out that if such a powerful, well-financed and well-organized manufacturer of 
highest repute cannot by injunction and contempt process enforce such a systen 
no manufacturer can or will; also that few retailers discriminated against as was 
Maev can be expected to spend the money required for shoppings, lawyers, and 
litigation expenses to protect themselves from such discrimination. 

“The GE situation was not uniaue. During the same period, the New York 
Supreme Court found that resale price maintenance had broken down in thi 
camera and allied photographic fields. Similar situations existed in the cigar 
television receiver, typewriter, and other fields. 

‘More recent shoppings by Macy of 212 dealer outlets reputed to have signed 
price-fixing agreements with another electrical manufacturer since the Schweg- 
mann case showed that over 70 percent of such dealers were selling at less than 
fixed prices. 

“Tt must be clear from these facts that the natural laws of supply and demand 
and of human nature to move and buy goods as the fluctuations and exigencies 
of trade require cannot be abrogated or confined by the rigid and artificial barriers 
of price-fixing. The natural American instinet for competition will assert itself 
This will happen despite coercion or even the sanctions of injunction, fine, or jail 
sentence.”’ 

I refer you to my statement before the House Judiciary Committee as to 4 
more complete answer to the small-business man argument: 

Statement of Gus Blaneand in behalf of Louisiana Consumers before thi 
House Judiciary Subeommittee on House bills, 4365, 4592, 4662, 6367. Fel 
ruaryv 21, 1952 
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But, let’s examine this injury to the little fellow arguent a little further: 

(a) The small grocer didn’t fold when the supermarket came in. He served a 
purpose. Perhaps some of them changed their method and became more efficient 
through cooperative buying, advertising, and other savings like our Bell system 
of Louisiana. , 

(b) The small gas station still competes along side of the octopi 
Shell, Texas, ete 

(c) The small tire stores and stations compete successfully with the big local 
factory branches of Goodyear, Firestone, Goodrich, ete 
(qd) Thesmall hardware store didn’t fold when Sears, Roebuck and Montgomery 
Ward came to town. 


Standard, 


(e) The small farmer still competes with the large plantati 
(f) These little fellows didn’t ery baby and run to t 
discriminatory law or pressure statute 


or ranch. 


he legislature for some 


To them price fixing was the weapon of the lazy and inefficient 


competition 
and free enterprise the weapon of the ambitious, hard 


rker, and the efficient 
small merchant need have no fear The little fellows have prospered in 

the past in open competition with the big fellow since the founding of our Republic. 
did it before any fair-trade law was ever conceived and he’ll do it 


ll de alwavs 


is bv no means without resources even in & price war 
Penny for penny he can move faster than the maneger of the big store To 


most of his customers he can give greater conveniences in location 


oO 
bOC? 


and in fa 
service, He gets to know his customer well enough to give him credit ; 


phone or lering { nd ae livery holds his trade. On his side are most of the 


the personal touch, The small store who savs he can’t offer enough 
advantages to compete with the larger store is 


ng & serious question as to 
why he is in business at all. 
Little fellows? John Schwegmann who 6 years ago went into business with hi 
capital only his character, a willingness to work IS hours a day, a seventh gr 
lucation, and an ot session to serve the consumer poor people AmMonEst wl 
he has lived and traded. And with h wo partners, voung war \ 


vevceral 
about the same calibe Fr. and the ss 


€( 


These are in truth the little fellows who were opposed on this issue by 


million dollar industrialists who form the 400 of business aristocracy 


\ 


LITTLE FELLOWS 


Where are the little-business men or ignorant ec 
refer to? 

\re they amongst the names on this brief read them the monev bags of 
Nation. 

Perhaps they are Calvert and Seagram—Hiram Walker, National, and Schen- 
ley—the monopoly or I think it’s Mr. Celler who ealls them ologopolvysits 
billion dollar whisky tycoons \re these the little-business men who 
tection? Fair traders all of the first rank. 


OT liners whieh our oppone 


SeCeK pre 


Perhaps it’s the million dollar drug chain in New Orleans which has its whole 
sale warehouse, its 30-odd chain stores—all super drug stores, where its tremendous 
volume gives them private brands of their own or fair-trade iten so thev catch 
the publie going or coming. This million dollar outfit is firmly entrenched with 


the million dollar manufacturer that they gave this chain the duty to check the 


retail prices of all drug sundries in Schwegmann stores under threats of more law 
suits—so we had the example of their idea of fair plav of letting this giant police 


the operation of the true small-business man, Sechwegmann 


This chain outfit which has both the wholesale and retail profit vet passes none 
ontothe consumer. That’s their idea of fair trade 

Or perhaps the little-business men are those other million-dollar liquor jobbers 
who (a) own distillery stock, operate rectify ing establishments, b) have branch 
iobbing establishments—many of them, and (¢) operate retail stores; so they get 
the profits at three levels—-producing, distributing, retail, and as fair traders who 
want high prices and profits at each of the levels which they retain in each instance 
for themselves passing none on to the consumer 

These big shots are the strongest advocates of fair trade. Surely thev can’t be 
the little-business men or the consumers. 

I’ve not given you names because I do not fight persons, but do fight false prin- 
ciples that some adopt for selfish gain and without regard to the consumer or the 
publie good If the committee or anv other agenev of the Government wants 
names and particulars I shall gladly furnish them. 
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But let us for the sake of argument concede that some little fellows will be hurt: 
but for every 1 dealer hurt 100 little dealers will be benefited and don’t forget the 
150 million consumers—none of them are or will be hurt. 

As to the few that are hurt, they are the casualties in the battle for progress. 
They are the birth pains of a new and modern era. 

The automobiles put many things out of business—livery stables, blacksmith, 
buggy manufacturers, harness makers, wagons, buggy whips, etc. Oh, ves, there 
were those who wanted to legislate against the automobile. 

Labor-saving inventions—harvesters, threshers, cotton-picking machines. 
Should we protect the jobs they take away at the expense of the economies these 
devices create. 

What a change came over the sale of cigarettes when milady took to smoking 
and the manufacturers distributed through the lower overhead grocers and super- 
markets. 

It brought an end to Whalen, Schulte, United Cigar Stores, and made tobacco 
sales a side line. 

\irplanes, streamline trains of today make obsolete the transportation of yester- 
day. 

If the public prefers autos to,buggies, television to radio or movies, drive-ins to 
uptown movies, supermarkets in the suburbs where parking is easy, rents are low, 
economies plentiful, and shopping a recreation and a pleasure. 

Let the public have its free choice of selection as long as there is no injury of 
health, safety, morals, or general welfare of the public. 

And the archaic methods of the past are giving way to the modernity of today 
in merchandising too. It is becoming streamlined and it is not becoming to our 
legislatures, National or State, to set up road blocks to the demands of progress 

Now if Solari (New Orleans finest store) offers: 

(a) A store in the center of town, where traffic is heavy and rent high. 

(b) Telephone service. 

Fast delivery service. 
Air-conditioned store. 

e) 30- to 60-day credit terms. 

(f) Experienced and trained clerk, personnel. 

(g) Larger, fanev and frequent advertising. 

Schwegmann goes out 8 miles from center—buys cheap land, erects a building. 
Low rent. Schwegmann has none of (b), (c), (d), (e), (f), and very little (g). 

Under the principles of fair trade, Solari can offer all the service inducements 
without penalty. 

Yet the consumer who chooses to drive 8 miles to get his goods, waits on himself, 
pays cash, delivers the goods and inspects them. He, the consumer, is denied 
the privileges of obtaining any of the economies which Schwegmann has made. 
Because two people whom he doesn’t know made a price contract, both of these 
stores must charge the same price or be subjected to law suit with penalties. 

Under fair-trade theory you may compete any way you choose in services—but 
vou can’t compete in price. 

Yet thev charge this to be of benefit to the little dealer. 

Imagine if vou please two dealers in town—one on the main street with high 
rent, advertising, credit, prestige, delivery service department, and another little 
fellow on a side street in the neighborhood district and you the consumer want a 
television, or radio, or refrigerator. They must under the law be sold at the same 


high price. Who are vou likely to buy it from? 


CONSUMER STANDING 


To the NARD he is the “ignorant and careless’? public who must need NARD’s 
protection at 40 percent or more mark-ups when supermarkets can profitably 
serve him at 6 to 20 percent 
To the liquor monopoly, he is (p. 2564, Concentration of Economie Power, pt. 6, 
Public Resolution No. 113). 
Mr. Wachtel (president of Calvert, under oath): “‘We look upon the consumer 
as bellv potential, vou see.”’ 
Mr. Berge (Assistant Attorney General, Department of Justice) (same as above 
». 2567): “IT understand vour answer to be that that system (fair trade) would 
keep the unintelligent and inefficient in business”? (iquor 
- Wachtel: “Tt would be an awful holocaust if we did it in all business.”’ 
I entlemen of the Committee that leaders of that stripe have no place 
committee, shaping vour opinions. Thev should have no standing 


even in their own organizatior 
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They are ruthless and predatory. 

We who believe in the fatherhood of God and the brotherhood of man condemn 
such thinking and particularly such public statements made under oath. 

A few matters which deserve investigation: I submit there are many things 
which weigh heavily against the consumer which should be investigated. He's 
unorganized, inarticulate, apathetic, indifferent. He votes his people into office 
and then relies on them. 

Here are a few items: 

1. Distillers come to Schwegmann and others and say ‘we'll give vou 3.00 off 
for 25-case orders provided vou don’t cut the price below this figure—a figure 
far beyond Schwegmann’s normal profit.” 

2. Two babv food companies refuse to sell him, but sell his competitors. The 
price on one of their items enables Schwegmann and others in his class to sell it at 
35 cents, but he’ll sell it to Sehwegmann’s competitor, who sells it for 55 cents 
Schwegmann has to buy it from a jobber and can still sell it at his profit-making 
mark-up at 35 cents. 

3. Anv number of manufacturers refuse to put Sehwegmann on the direct list, 
although Schwegmann is willing to buy more on a cash basis than the other com- 
petitors—all a part of the boycott policy. 

Some will use fictitious excuses such as “Yes vou have a large volume, but vou 
only have two stores You must have three to buy direet.’’ Others will savy, 

Yes, vou have a volume, but vou don’t have a warehouse separate from your 
stores 

It appears to me to be a part of the conspiracy of producers—not to protect 
consumers, but to protect high prices and large profits and to injure the sincere 
honest account who wants to venuinely serve the consumer 

Those are the offenders which the Sherman Act was intended to reach and does 
reach, but they want to find an avenue of escape through a new law abrogating the 
Sherman policy. 

These selfish and predatory interests are never satisfied. When they were rid- 
ing high, enjoying the fruits of this law which they had passed through chicanery 
the drug group after forcing recalcitrants to their point of view by boycott, started 
a movement to bring pressure on their sources to deny them the right to sell 
anvone except bona fide retailers in the drug industry. This program was still 
in the making when Judge Douglas put an end to price fixing by force, coercion, 
and compulsion 

The liquor boys were even bolder. Thev forced mandatory fair-trade acts 
through some States. They have even forced license limitation in some areas 

Think of it, whilst this group established and enjov the fruits of victories gained by 
our soldiers, whilst they safely staw home, thev deny the returning 


to enter the business unless the soldier pavs them a juiey profit for 


In Florida SOME enterprising people now deal in license sal 

Just think of it, no voung man reaching majority can enter the 
unless he pays tribute—regardless of his qualifications 

\pplied to all business—doctors, lawyers, carpenters, the younger 
whom we held out this as a land of opportunity, he will soon fin 
having a right of peonage. All business and professions and work 
to him 

Gentlemen, this is all related to the squeeze of the pre dators 
The Schweg 


mann decision threw him out of the tent of free an 1 open ct 
tion Now this economie camel] seeks to stick his nose under the t 


him on his nose—hard. 


NEUTRALITY OF THE GOVERNMENT REQUIRED IN COMPETITIVE ECONOMY 


The need of our consumers is for some Government agency to guide them in 
determining quality and the correctness or falsehood of advertising claims. 

A. As an example: 

“B” aspirin advertises immensely. It’s the best in the world and they charge 
59 cents for 100. ‘‘S” aspirin advertises also in like degree but charges 9 cents 
for 100 

The Reader’s Digest appears and says that aspirin is aspirin and that they are 
all equally good. 

Now who is right? 

If Reader’s Digest is correct, we are suckers to pay 59 cents for what is offered 
under another name for 9 cents. 
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What does our Government do? Nothing and perhaps they are right, because 
as long as both products comply with pure food and drug regulations it is not their 
business to inject themselves in a trade fight. 

If this is your logic, why then is it right to project the Government into another 
similar fight—the battle of competition between price and services. 

A conclusive argument though that it does not hurt the little fellow, and it is 
incumbent on our opposition to prove that it does affirmatively. 

The Federal business census in 1948 showed only 10 States in the Union with 
nore than 1,000 with fountains: Texas a free-trade State ranked fourth with 
1,926; Missouri ranked ninth with 1,191. 

In sales Only nine States went over $100,000,000: Texas, fifth, $162,404,000, 
Missouri, ninth, $103,757,000. 

In drug and proprietary stores: Texas, fourth; Missouri, eighth. 

In proprietary stores: Texas, first; Missouri, eighth. 

Texas had more than Montana, Idaho, Wyoming, Colorado, Arizona, New 
Mexico, Utah, Nevada combined. 

Drug stores over the United States averaged in 1948 $78,340, however, District 
of Columbia free trade was No. 1 with $171,769. 

In jewelry, Texas was fifth. 

In 1939 Texas was seventh so she gained in pcsitions during 1939-48. 

In bankrupticies, Texas, Missouri, Vermont, District of Columbia, the number 
is less and the gross amount involved less than all adjoining price-fixing States 
Even the American Druggist, August 1951, page 164, said that in 1948 failures 
in fair-trade States were almost exactly the same as in non-fair-trade States, and 
Dun & Bradstreets said that the druggists fared better in free-trade States. 

All records conclusively show that small dealers fare better in free-trade areas 
than in price fixed areas and the consumers get 15 to 25 percent lower prices. 

Let’s examine another angle. Remember one drug fanatic said after the 
Schwegmann decision ‘500,000 small dealers will be closed because of this deci- 
sion.”’ On the contrary, business increased 

June 1951, 7 percent over June 1950. 

July, 8 percent 

Aucust, 7 percent. 

September, 2 percent. 

October, 7 pereent. 

November, 7 percent. 

December, 3 percent. 

January 1952, 9 percent over January 1951. 

Drug Trade News, January 21, 1952, Drug Topics January 28, 1952, said sales 
in retail drug stores for 1951 was 7.3 percent above pre Schwegemann 1950. 

National Jeweler said February 1952, page 178, jewelry sales were 9 percent 
and forecasts for 1952 were made as 15 percent. 


PRICE WARS 


There have been no price wars of any consequence. I quote you their own 
spokesman. (Page 47, Minority Report.) (NARD Journal, July 16, 1951. 

‘The expected tidal wave of price slashes has failed to materialize since the 
United States Supreme Court, on May 21, nullified interstate application of the 
nonsigner provision of the fair-trade laws. It is only in a few cities that retailers 
have initiated cutthroat competitiou.”” (NARD Journal, July 16, 1951, p. 1098. 


T quote vou Dun & Bradstreet report given Congress. 


‘“‘The druggists have not been hurt by not having price coercion.”’ A carefu 
ly undertaken by Dun & Bradstreet at the behest of the Senate Small Business 
Committee and the Joint Committee on the Eeonomie Report confirmed th 
ephemeral nature of the much-heralded price wars. Said the respective chairma: 
of these two august committees in transmitting the Dun & Bradstreet report: 
‘The results of the study speak for themselves, but it is fair to say that in genera 
the price cutting took place in a rather narrow area, both geographically and by) 
way of commodities. The managers of the Dun & Bradstreet offices which 
cooperated in the study have indicated that the price-cutiting campaign has 
waned.” (Prevalence of Price Cutting of Merchandise Marketed under Pric 
Maintenance Agreements, committee print, 82d Cong., Ist sess. (1951), p. V. 
I quote from the militant executive secretary of NARD (p. 47 minority report 
(NARD, August 6, 1951): 
rhe representatives of the organizations at the conference made it plain that 
the big job is to eliminate extensive attitudes of complacency. ‘‘The druggists 
must be hurt more than they have to date to take more than a casual interest i 


< 
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plans of action to restore the potency of the nonsigner provision” was in substance 
the opinion of perhaps the majority of the spokesmen at the conference.” (NARD 
Journal, August 6, 1951, p. 1171.) 

gut these boys have big staffs and big salaries and must agitate to justify. 
Here’s more build-up for a fight (p. 47, minority report 

The hardest task will be to arouse enough druggists to join in the fight for fair 
trade. ‘The executive committee will discuss the situation in an effort to develop 
an effective plan to overcome complacency among the drug store owners as to the 
system of stabilized process. The expected wave of cutthroat competition failed 
to materialize and it is difficult to stimulate the concern that generates the needed 
united action to save fair trade. (NARD Journal, November 5, 1951, p. 1757. 

Before any fair dealing retailer assumes that he is washed up, let him be awaré 
that although fair trade created a more stable market for well-known products, 
there is no evidence that it kept any druggist in business who would otherwise 
have failed. Loss of fair trade will not drive any druggist out of business if he 
serves the publie better than his competitors, not by meeting crazy prices, but 
by better display of goods and more friendly personal attention to every customer 

We have heard it said that this Court opinion means the end of drug stores 
That is poppyeock: This Nation likes its drug stores—especially those that still 
look like drug stores. Kefore any fair-trade laws were enacted, there were just 
as many drug stores as there are today. And they suffered some of the worst 
price wars that ever happened. 

To sueceed without fair trade is a little harder, but it is not impossible. Now is 
the time to stand up and fight for business—as the druggists of Vermont, Missouri, 
Texas, and the District of Columbia have alwavs had to do Editorial, American 
Druggist, June 1951, p. 53.) 

Here the real truth is told in an editorial from the American Druggist, June 1951 

pp. 47 and 48, minority report Very Important 

I like the spirit of that editor. He’s a real American not one of the soft, 
mushy kind who feels that the State owes him a living 

I believe that in view of these facts we can conclude that the small retailer is 
not injured by competitors. He is given his independence and freedom. 

The small merchant need have no fear. Thev have prospered in the past 
open competition with the big fellow since the founding of our Republic 
it before fair trade was ever conceived and he'll do it alwa He 

ithout resources even in a price war. Penny for penny he 

> manager of the big store To most of h . ymers he 
venience in location and faster service 
enough to give him credit relephone orde 
hi are most of the intangibles of the perso 

» can’t offer cnough advantages to coms 
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threaten, we shall install picket lines, if they be legal, and tell the world who is 
unfair to the consumer. 

We shall not let a small group of greedy entrepeneurs gage us. 

The consumer pays more in price-fixed States than in open competitive States 
by 15 to 25 percent. 

. Charts pages 433, 434, 435, hearings. 
I. Read page 4985 Cellers’ Shopping Tour. 
Il. Fortune survey: 
Two hundred and eight items cost— 
In fair-trade States, $945.10, $38.5. 
In free-trade States, $740.86, $21.5, 17 percent. 
IV. St. Louis Post-Dispatch: 
Thirty-five different fifths of liquors— 
In St. Louis, $139.67. 
In Illinois, $161.92. 
Or $22.25 more, or 15.9 percent. 

Our fair-trade experience in Louisiana was even worse. 

The jobbers make 15 percent, 20 percent, and 25 percent mark-ups. 
The retailers 3344 percent, 45 percent, and 50 percent mark-ups. 

Jobbers of my type can profitably sell all items for 10 percent. Retailers of 
Schwegmann, Larry & Katz type can sell for 6 to 10 percent—savings of 27 to 
40 percent on mark-ups. Their cost of business is from 34 to 44% percent mark-up. 

Example of Clicquot champagne or Old Taylor bonds. 

Calvert, Seagram, and Early Times that would be selling under so-called fair 
trade for $4.50 a bottle, sell for $3.35 to $3.50, a savings of $12 a case, or 25 percent. 

The drug store and drug manager is geared to high prices 

One look at the cost and profit figures of the large producers of price fixed items 

sold under brand names will clearly reveal why these big corporations are so cov- 
etous of price fixing returns. Take Bayer, manufactured by Sterling, a corpora- 
tion which has been indicted and fined under the antitrust laws for engaging in a 
world-wide cartel to apportion the sale of pharmaceuticals. The United States 
sureau of Labor standards showed that the price of acetylsalicylic acid was 13 
cents an ounce. Bayer by placing its trade mark, obtained 75 cents an ounce 
The consumer paid 62 cents or 82.7 percent more for the identical substance 
because it had the name Bayer on it. Then it wraps the product up in a false 
garment “‘it dissolves quicker and therefore acts quicker.”’ I’ve personally tested 
this claim with 9 cents a 100 aspirin and found no difference. Reader’s Digest 
Says aspirin is aspirin. 

Now comes Bufferin, another price-fixed product and advertises that it takes 
20 minutes for aspirin to act, as it requires 20 minutes to get into the blood stream. 
Bufferin, they claim, gets in in 10 minutes. 

Coty says “‘if it had not been for fair trade we wouldn’t be the great name we 
are today. First in cosmeties.’’ So Coty charges 38 cents for a rouge refill whic! 
cost of ingredients is 0.037 or 1,000 percent profit. Coty’s astringent sells for S$] 
Cost of ingredients 0.071, or 1,400 percent. 

Lever Bros.’ Harriet Hubbard Aver face powder 60 cents. Cost of ingredient 
0.066, or about 1,000 percent 

cream rouge 55 cents Cost of ingredients 0.038, or 1,400 percent. 
he examples can go on ad infinitum And these men pretend to defer 
ixing under the guise of a small-business-man bill. This is a big busine 
bill; it’s big business which supports it and it’s big business who will profit fron 


t the expense if the eonsumer 


I 
I 
I 


There are a few questions which I'd like our opposition to answer. 

I. if a consumer is willing to give up extra services in order to reap a lower 
price do you feel that the law should prevent it? 
Credit costs 6 percent 
Delivery (? 
Clerk hire 
Expensive versus low rent 


» 


Expensive fixtures. 
Much ads versus no ads 

II. Can vou specifically indicate who were becoming monopolists of distrib 
tion before “fair trade’? and the ones who are biding their time to aecomplis! 
this if this type of legislation is repealed? 

Ill. If competition is good between producer and wholesalers; if competitior 
is good between non-fair-traded necessity items, if other types of competition are 
good between retailers, why then is price competition for the fair traded items so 
harmful? 
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IV. You must admit that the grocery or food distribution field is an example of 
little price fixing, but still no monopoly, independent large and small stores, chain 
stores, ete., exist side by side. If this situation can exist in this highly competitive 
field, and in the 95 percent plus, non-fair-traded sales volume, doesn’t it appear 
that the other sheltered distributive fields and manufacturers could also survive 
in the competitive fields, especially the nationally advertised brand giants whom 
these laws are designed primarily to protect? 

V. Tell me where loss leaders have been offered in our citv or State? 

VI. Tell me what small dealers have been injured as a result of free and open 
competition? 

Gentlemen, there must be a strong showing on the part of the opposition to 
support the continuance of a price fixing by coercion law in Louisiana, 

\ law which enables two people to bind 2,600,000 citizens of Louisiana. 

\ law which takes away a dealer’s right to his freedom and independence and 
makes him a peon in service to the manufacturer. 

\ law which in its application to all our States compels 156,000,000 citizens to 
pay a sum of $2,000,000,000 to fatten the bank accounts of a few manufacturers 
who are making the biggest profits they ever made and to give a part of this vast 
sum—in chicken feed to a few thousand dealers who think they’ll find life a httle 
easier by virtue of larger profits at the expense of their friends—the consumers. 

I need not urge vou, gentlemen, when yvou-vote on this issue, consider the voice 
less interest of the unorganized of our society 

Gus BLANCAND. 


STATEMENT TO THE SENATE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE 


My name is Leon J. Engel. I am an officer in the wholesale jewelry firm of 
J. Engel & Co., Inc. of Baltimore, Md. I am making this presentation as a repre- 
sentative of the National Wholesale Jewelers Association whose members do it 
excess of 75 percent of the total volume of the wholesale jewelry business of this 
country, which volume, according to figures released by the Bureau of Census, in 
1950 amounted to $451 millions. 

I believe, too, that in advocating stronger legislation for the enforcement of 
fair trade, I express the opinion of an overwhelming majority of the twenty- 
thousand-odd retail jewelers of this country 

\ stronger structure for fair trade is something that both smal] business anc 
the public of our country need and to which both are entitled. It isa protection to 
small business and to the public against monopoly by larger operators and against 
the resultant ill effects of such monopoly. 

One very significant fact—and one that is not publicized by big-st 
zations—is that acquisition of a certain percentage of the business of a marketing 
area—a percentage generally assumed by economists to be slightly over 25 per 
cent—is regarded as giving to the large retailer substantially all of the advantages 
ofamonopoly. Far from being inconsistent with the antimonopoly Sherman Act, 
fair trade supplements and supports the principles of the Sherman Act because 
fair trade retards the growth of retail monopoly by making it possible for the small 
and neighborhood merchants in all lines to compete with the large outlets. 

The economy of our country is based solidly on free enterprise. But enter- 
prise ceases to be ‘‘free’’ when small retailers cannot compete on an equal footing 
with big business. Such a situation exists when the large store cuts prices on 
brand name merchandise and becomes intensified when a price war is created. 


wh 


The consumer is enticed into the big store by cut-price advertisements, which 
usually feature a number of loss leaders, and while in that store is tempted to | 
other merchandise attractively displayed. Being human, the consumer usually 
vields to that temptation. 

Now let us consider the situation of the manufacturer of branded merchandise 
on which he wishes prices to be maintained. He spends hundreds of thousands 
of dollars advertising his product, gaining consumer acceptance and good will 
and, in many instances, places upon the shelves of the retailer merchandise that 
is to a considerable extent presold. That manufacturer deserves protectior 

When a big retailer promotes loss leaders. he does so with the expectation of 
selling to the people who come into the store other merchandise on which he 
makes at least his normal margin of profit It is only reasonable to admit that 
a merchant cannot stay in business by selling merchandise below cost. The 
small store cannot possibly compete with such an operation 

A perfect example of this situation is a department store in Baltimore—one 


of the larger ones—that, since last June, has been consistently advertising brand- 


1 


ore Orgalil- 





660 RESALE PRICE FIXING 


name merchandise at ridiculous prices. Let me cite to you gentlemen some of 
the well-known articles that have been featured in the advertisements of this 
store and other retail outlets that have been operating along similar lines. 

The Toastmaster, which is fair traded to retail at $23, is advertised by these 
stores at $15.95. The quantity price of the Toastmaster to the retailer—the 
lowest price at which it can be purchased by the retailer—is $14.72. That 
means that the stores make a gross profit of $1.23 or 7.7 pereent. Another 
article is the Fryrvte—a popular electric deep fryer. Regular retail price $29.95; 
advertised price $19.95; cost to the retailer in quantities $17.97, a gross profit 
of $1.98 or 0.9 percent. The same comparative figures apply to the Mixmaster, 
the most popular electric mixer on the market. On these a gross profit of $3.25 
is made or 9.8 percent. 

And, to top it all, the Baltimore store was able to obtain some of these very 
famous alarm clocks—the Big Bens and Baby Bens. Both of these clocks are 
fair traded at $5.55 retail and cost the retailer on the quantity price basis $3.89. 
And at what price has this store advertised these clocks? $3.99. A gross profit 
of 10 cents per clock or 2.5 percent. 

To show you gentlemen how unprofitable it is to sell merchandise at such low 
gross margins, let me quote some other percentages. The average overhead of 
the retail drug store is 27.5 percent. The average department store overhead is 
32.2 percent. The overhead in the average retail jewelry store is 34 percent. 
How can a store survive on such small gross profits unless exorbitant profits are 
made on unbranded, blind articles? How can a retailer exist with such com- 
petition? Unless fair trade is strengthened, there will be no small business in this 
country. 

You will note that in citing these prices I have said that these stores ‘‘adver- 
tised’’—not “sold’’—this merchandise at these ridiculous prices. Quite frequently, 
when a consumer asked for one of these items, it was “temporarily out of stock.’’ 
The reason is quite obvious. 

Prior to the rash of cut-price promotions inaugurated country-wide last June, 
this store in Baltimore carried practically none of the fair-traded items on which 
it has been slashing prices. They were obtained solely for the purpose of cutting 
prices to attract people into the store so that they might be sold other merchandise. 
The fair-traded goods, in the majority of cases, must be procured through other 
than regular orthodox channels, and quite frequently the store has been unable to 
locate a “bootleg” source from which to buy these goods and has been without 
them for a period of time. 

Nationally advertised merchandise with established brand names, the minimum 
of 1 under fair trade, assure the small retailer 
of a fair, not exorbitant profit—a profit which he, with his smaller volume, must 


have in order to stav in business. 


which are maintaine 


retail prices 


The profit on a fair-traded article cannot be exorbitant—it must be reasonable 
Were the profit too great, the merchandise would not be competitive with lik 
items il its CLASS and wonld not sell, To advertise, as some retail stores hav: 
done, that other retailers like price-fixed goods because of large profits, is a wholly 
false, unfounded statement. To the contrary, a standard of quality, good valu 
for his dollar, is guaranteed the consumer when he purchases a brand-name iten 

\ttached herewith is a copy of a resolution vigorously supporting fair trade 
which is to be adopted during the annual convention of the National Wholesale 
Jewelers Association being held June 5 and 6 at the Drake Hotel in Chicago 
Each of you gentlemen will receive a copy of this resolution which I do ask b 
made part of the record and do appreciate the very representative organization 
by which it was adopted. 

Concluding, gentlemen, [ pray vou to consider favorably such legislation that 
will strengthen fair trade and make it legally enforceable by compelling nonsign: 
as well as signers of fair-trade contracts to observe resale price maintenance 
Small business and the public need the protection of comprehensive legislati 
*h as is emb died i H. R 5767. I trust that vou gentlemen will report this 
bill out favorably and promptly and will support its passage through the Senat« 


Mhank vou. 
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RESOLUTION ON Farr Traps Brina ApopTeD BY THE NATIONAL WHOLESALE 
JEWELERS’ Association, Hore, Drake, Cuicaco, Inu., Junp 6, 1952 


Whereas manufacturers of nationally advertised merchandise which is branded 
and trade-marked were denied the right to establish resale prices when the Supreme 
Court rendered its decision in the Schwegmann case last May; and 

Whereas this resulted in the use of their merchandise by a number of retailers 
particularly large ones, as loss leaders to attract customers; and 

Whereas predatory price cutting is detrimental to the thousands of small 
retailers throughout the country in that it is used to make the fair and equitable 
prices at which they sell appear to be excessive; and 

Whereas the various State fair-trade laws and the previously effective Miller- 
Tydings Act expressly prohibited any price agreements between manufacturers 
or between wholesalers, thus making each company determine its own resale 
schedules in competition with other owners of branded or trade-marked articles; 
and 

Whereas consumers prefer the quality of previously fair-traded items, and have 
in the past recognized the fairness of the prices at which they are offered; and 

Whereas the economy of our country is largely dependent upon the well-being 
of the thousands of independent retailers who favor fair trade: Therefore, be it 

Pe solve d, b j the National Whole sale Je Me le rs’ Association in Convention asse mbled 
this 6th day of June 1952, That we place on record our vigorous support of a 
Federal law which will permit resale-price maintenance agreements as allowed by 
15 States; and be it further 

Resolved, That we urge upon all of our Senators the importance of passing 
legislation such as H. R. 5767 at this session of Congress. 


Onto STATE PHARMACEUTICAL ASSOCIATION, 
Columbus, Ohio, June 8 
Hon. Epwin C. JoHNson, 
Chairman. Nenate Interstate and Fore ign Commerc 
Senate Office Building, Washington, D. C. 


DEAR SENATOR JOHNSON: On Mav 14, 1952, the n 


in annual cor vention assembled unanimously pas eda resol 
of H. R. 5767, usually referred to as the MeGuire bill. 

In seeking passage of H. R. 5767, Ohio druggists are aski 
which will permit the Ohio fair-trade law to operate effect 
Zi, 1001 


vears prior to the Schwegmann decision of May 
Thank vou. 
Very truly yours, 


STATEMENT SURMITTED TO THE INTERSTATE AND FOREIGN COMMERCE COMMITTE! 
OF THE SENATE OF THE UNITED States on H. R. 5767 (AM[cGuire BILL) on 
’ 


JUNE 2, 1952, ry Irvine J. WoLraana, PRESIDENT, NATIONAI SSOCIATION 
or Crevir JEWELERS 


The National Ass ciation f Credit Jewelers ha as met 
jewelry stores located in every State of the Union These 
tvpical section of what mav be called the Nation’s small busi 

Since the Schwegmann decision by the United States Supreme Court rend 
fair trade impotent, the members of this association have been victims of out- 
bursts of destructive price cutting. They have been forced to take losses on a 
large part of their sales of nationally advertised merchandise, especially watches. 
These losses have been enough to harm the financial condition of the retail jewelry 
trade and they have been caused bv a handful of retail outlets that have ised 
fair-trade merchandise as bait to mislead the consuming public. 

Because the retail jewelry stores are the backbone of the j welry i! dustry, it 
is essential that they be protected against predatory price cutters who seize upon 
their staple merchandise for loss-leader purposes. 

Protection of retail-jewelry stores and other small-business retailing can be 
provided, at least to an extent, by the enactment of the MeGuire bill. 

On behalf of the members of our association and retail jewelers generally, 
ask that you give favorable consideration to H, R. 5767 (the MeGuire bill 

Respectfully submitted. 

Irvine J. Wonr 
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(STATEMENT IN Support oF Farr TrRapeE Leaisiation (H. R. 5767), Fiiep By 
Artuur L. NEwMAN, CouNSEL FOR AMERICAN BOOKSELLERS ASSOCIATION, 
Inc., 724 Firtny AvENUR, NEw York City, SUBMITTED TO SENATOR EpwIn C 
JOHNSON, CHAIRMAN, COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
OF THE UNITED States SENATE) 


We submit this statement, on behalf of American Booksellers’ Association, Inc., 
in support of H. R. 5767, and contend that the bill is vital to the maintenance of 
the independent retail book-store business in the United States and is in the general 
public interest. 

The American Booksellers Association, which was organized more than 50 
years ago, is a national nonprofit trade association of retail book sellers which 
represents more than 1,350 retail book outlets in the United States. Included i: 
its membership are virtually every retail book store and book department of any 
significance in the United States and, also, book stores in Alaska, Hawaii, and 
Puerto Rico. 

The members of the association are convinced that fair trade is essential to the 
continued existence of the retail book seller and that, since the United States 
Supreme Court ‘“‘cut away the heart of the Miller-Tydings Act,’’! new Federa| 
legislation is imperative if the existing State fair-trade laws are to have any vitallty 
and effect. 

Our major premise is that the continued existence of retail book sellers is in 
the general public interest. 

‘Books are true necessities for any life worth the living.’’? Books are not 
merely merchandise but are an essential part of education and worth-while leisure 
In these times of ideological conflict, the expression in permanent form of carefully 
worked out new thoughts and ideas and adequate information of past and present 
developments seems in Many ways as important as any other measure which our 
Nation can take in its struggle against world domination by communism. We 
think that most people will agree, without further argument, that the economic 
collapse of the book industry in the United States would be a public disaster, and 
that a healthy book industry serves the public interest. 

Let us now examine the place in the book industry of the retail book seller. 
We submit that the reading of books is an essential part of education; that the buy- 
ing of books is an essential part of reading them; and that the existence of retail 
booksellers is essential if the book market is not to be narrowed and the level of 
education in the United States lowered. 

The many public libraries and the numerous inexpensive Magazines available 
in the United States help serve the reading public but do not supplant the need 
for retail book outlets for the book industry. Certain types of books, such as the 
inexpensive paper-bound volumes and certain types of ‘‘self-help” and “how to do 
it’’ books, are sold in drug stores, stationery stores, newspaper stands, and tobacco 
shops, but such outlets are not an important part of the book industry as we ar 
now considering it. Because of the small margin of profit in the sale of books, 
the low unit of sale and the slow turn-over in terms of the total titles necessarily) 
stocked, outlets selling books in conjunction with other merchandise may, and do, 
find that book business does not justify the value of the space it occupies. Whether 
such outlets will continue the sale of books is uncertain, from day to day. Th 
various book clubs deal only with a handful of titles. 

We are here talking about the retail book seller as defined in the code of ethics 
for the American Booksellers Association, adopted in May 1927, namely, a retail 
book seller is one who carries a general stock of miscellaneous books exposed for 
public sale. The concern of the reading publie is with such general retail book 
outlets which stock and sell books in the 23 fields listed in the accepted inter 
national book subject classification.’ It is these book sellers, located in the various 
regions of the United States, who learn their customers’ preferences and needs 
and stock the volumes suitable for both. It is they who make and hold book 
customers. It is the business of these book sellers to sell the many thousands of 
books published each vear.4. The book industry, in the long run, ean be no 
stronger than its point of contact with the consumer and that point of contact for 


1 Report of Senate Select Committee on Small Business. 

2 Sir Norman Birkett, in Books are Essential, published in London by Andre Deutsch 

3'The International classification of books lists the following 23 subjects: Agriculture, gardening; bio 
raphy; business; education; fiction; fine arts; games; sports; general literature and criticism; geograph 
travel; history; home economics; juvenile; law; medicine; hygiene; music; philology; philosophy; ethic 
poetry; drama; religion; science; sociology; economics; technical and military books; miscellaneous. 

4 In the United States, 11,062 books were published during 1950 and 10,172 books were published during thy 
first 11 months of 1951. The World Almanac, 1952 edition, p. 283 
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the great majority of books is the retail book seller. It is generally conceded that 
the book industry as we know it today could not exist without the retail general 
book seller. It is such book sellers who make it possible for publishers (who 
require a sale of 7,500 to 10,000 copies to recover their initial cost 5 to bring out 
books of unknown writers whose initial appeal may be to a numerically small 
audience. William Faulkner, John Steinbeck, and Sinclair Lewis, for example, 
were once such writers. It is obvious that such books will not be stocked by the 
types of outlet mentioned in the preceding paragraph. 

Our second major point is that the margin of profit of retail booksteres is so 
small that maintenance of list prices is essential to any outlet relying upon the 
sale ( f books ft r its economic existence. 

Trade books, which are books seld primarily through retail cutlets, are uni- 
versally sold by their publishers at list price less a discount. The disccunt cn suet 
hooks is generally from 36 to 42 percent, depending upen the number of bocks 
purchased at cne time, the tvpe of beok and the publisher invelved, with an 
over-all average of 38.2 percent.6 After paving for rent, heat, light, telephone, 
wares, taxes, and other expenses, the averare efficient retail bookseller, selling at 
list price only, finds himself left with a smaller net profit than is true of almest any 
other business. It must be borne in mind that since the list price cf a book is 
printed by the publisher on the jacket, there is no pessibility that the retailer, 
recardless of the demand fer any particular title, can sell the book fer more than 
that price, as compared with sales cf other items, as for example, naticnally ad- 
vertised wearing apparel for which the preducer has net publicized a retail price. 

Mr. Gecrge Hecht, general manager of the extensive chain of Doubleday Book 
Shops, estimates that the book-shep owner in the United States averages a net 
profit of less than 1 percent cf sales.?- The temporary committee on book trade 
outlets, appcinted in 1951 by the American Beok Publishers Council, Ine. (the 
members ef which are publishers cnly), to cenduct a survey, recently ecncluded 
that “the present earnings cf bookstcres are barely encugh to keep them in busi- 
ness.”’ §& This is not a recent development, as Dun «& Bradstreet, Inc., in a sur- 
vey of retail stcres, based on 1939 firures compiled and recently made available 
by the United States Department of Commerce, rated bookstores next to poorest, 
in a tabulation of the net profit earned by 50 retail businesses. The only available 
breakdown of the retail bookseller’s ecst ef dcing business is ene which resulted 
from a cost ratio survey conducted by the American Booksellers Association in 
1950. Ninety-three retail book outlets threugheut the United States were used 
n the determination of these cost-ratio figures. The result follows: 

Percent 


Average discount received by store ‘ 36.8 


Cost of doing business: 
Rent 
Interest 
Postage, carriage, and freight on incoming books 
Contributions, dues, ete 
Taxes, other than Federal income taxes 
Salaries and wages 
Advertising 
Depreciation 
Utilities 
Printing and stationery 
Shipping materials and supplies 
Insurance 
Store Maintenance 
Miscellaneous 


Total_- 


Profit 
All these data make it clear that the book seller’s margin of profit is slim and 

that the maintenance of list prices is essential for survival of a retail general 
book seller 

5 New York Times, section 7, p. 2, February 17, 1952 

* Publishers’ Weekly, Novet r 24, 1951, p. 2026 

? Publishers’ Weekly, August 25, 1951, p. 686 

* Report, printed for the Council in December 1951 


rade,” p. 6, 
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Our third major point is closely related to the foregoing and is that giant re- 
tailers consider books ideai items for price-cutting and loss-leader sales. 

Throughout the past 50 years, trade publishers generally have specified list 
prices for their books, and such list prices have been and are advertised and widely 
publicized. The list price is printed on the book jacket and reviews of books almost 
invariably state their list prices. Thus, as a matter of trade custom, and also for 
the economic reasons stated above, retail general booksellers for many years past 
have sold books at list prices. This permits a general merchandise outlet, which 
wishes to cut prices and use books as loss-leaders, to make a dramatic showing and 
at the same time to refer, for adverse comparison, to general retail book stores 
where the same books are to be purchased at list prices. A second reason for the 
desirability to large retailers of using books as loss leaders is that the volume of 
such business is small compared to the stores’ total volume, and accordingly, a 
customer can be enticed into a store and exposed to the sale of high-profit: mer- 
chandise fora small loss to the store on a book sale. The customer might purchase 
several dozen sheets of pillow cases of a nationally advertised brand, or a ease of 
soap flakes, but he is unlikely to purchase more than one copy of From Here to 
Eternity or The Caine Mutiny, regardless of the bargain price offered. Thirdly 
the unit price is ideal for loss-leader purposes: it is not too small to be insignificant 
to the buyer, as for example, a bottle of aspirin tablets might be; nor is it so large 
that anv loss to the retailer is important, as for example in the sale of a freezer or 
refrigerator. If a general merchandise store, whose annual volume is in millions, 
sells $100,000 worth of books on which it sustains a net loss of $10,000 or $20,000, 
that amount can easily be absorbed as an advertising cost and may well be con- 
sidered an efficient (although we contend a most unethical) method of bringing 
people into its store. Whenever a retail business let-down appears, we can expect 
large general outlets to seize upon books for loss-leader uses——unless publishers 
who wish to do so are permitted to establish minimum retail prices. 

Loss-leader tactics in the book field are not new. In October 1930, Macy’s in 
New York sold Modern Library titles, listing at 95 cents, which cost it 53 cents 
per volume, at 9 cents each: Gimbel sold the same titles for 10 cents each.® In 
February 1933, Bloomingdale’s in New York sold Modern Library titles, which 
cost it 53 cents each, for 39 cents. ’® Despite the depression, these stores ap- 
parently believed they could sell customers enough high-profit merchandise to 
make up the losses on books. It is hard to check the prices of ash cans, chinaware, 
shoes, and hundreds of other items which such stores sell. The damaging effect of 
the above tactics on Modern Library titles stocked by the retail book sellers 
still vividly remembered by them. 

After passage of the Miller-Tydings Act in 1937 


which, evervone then thought, 
gave effect in interstate commerce to the various State fair-trade laws, conditions 


in the retail book trade became reasonably stable. Then, on May 21, 1951, the 
United States Supreme Court, in the Schwegmann decision, for all practica 
purposes as far as the book industry is concerned, invalidated the Miller-Tydings 
Act. Immediately afterward, R. H. Macy, Gimbel, Bloomingdale, and othe 
general-merchandise stores began to publicize certain best-seller books at cu 
prices. Within a month, numerous best-selling books were being sold as loss 
leaders at prices allowing of no net profit to the seller and frequently below the 
amounts actually paid for the books to the publishers involved. For example 
From Here to Eternity, on which the maximum discount offered by its publishe 

Scribner, was 44 percent (so that no retailer could buy the book for less than $2.47 
even with a 2-percent cash discount), was reduced by Macy, Gimbel, and Abrahan 
& Straus from its list price of $4.50 to $1.64." The Caine Mutiny, on which th 
maximum discount offered by its publisher, Doubleday, was 47 percent (so that no 
retailer could buy the book for less than $2.05, even with a 2-percent cash dis 

count), was reduced from its list price of $3.95 to $1.49." 

Sylvia F. Porter, economist for the New York Post, analyzed these price slashes 
in an article entitled “Who Loses?” and pointed out that “at $1.64, the real loser 
is the retailer—partieularly the small book seller on whom the industry depends 
for its life’: she quoted a neig!t bochood book seller who complained to her, “1 
haven’t sold a copy since this thing started. I can’t afford to take a dollar loss o1 
every book I sell. I can’t afford not to sell books. I'll be ruined if this keeps 

ifs 


9 Publish re’ wks etot ris 10% 
New York Tim ebruary 12, 193 
New York Times, June 7, 1951, p 

2 Publishers’ Weekly, June 9, 1951, p 

18 New York Post, June 7, 1951, p 
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Book sellers report that the effect of price slashing and loss-leader selling of 
books in New York City is Nation-wide. The newspapers in which such cut 
prices on books are advertised and commented on are circulated throughout the 
United States. Many persons who would normally buy from local book stores 
will order from New York by mail after checking on the book at the local book 
seller’s store, at the book seller’s expense. Many more will simply refuse to buy 
at all since they will quite naturally gather the impression that the local book 
store selling at list price must be making an unreasonably large profit if another 
retailer can sell the same book at one-half price or less. 

Lest anyone argue that the sale of books at such low prices is desirable for the 
public or would result generally in selling more books, it must be borne in mind that 
price-cutting outlets are interested in staying in business and that if their sales of 
books without a reasonable profit become too large, they will simply climinate 
the sale of books By that time, the many retail book sellers who are unable or 
unwilling to meet that tvpe of cutthroat competition will have gone out of business 
and the availability of books to the general publie will have suffered. 

Mr. Adolph Kroch, a veteran retail book seller of Chicaro, in a recently pub- 
lished book entitled ‘‘Booksteres Can Be Saved,”’ peinted out that the greatest 
dancer threatening the existence of book sellers is the pcssible collapse of the 
maintenance of list prices. His words are worth repeatins He said: 

‘The unscrupulous price cutter, who uses books with their selling price print 
on the jacket as a bait to lure customers with the false id a that all his prices are 
low, is adanrer to our economic system. Sheuld this epidemie spread threushe ut 
the country it would destroy the publishe re levitimate cutlets and make them sub- 
servient to the oo ef unserupuleus traders. The publishers may experience a 
sudden flare-up in sales of certain best sellers wher i ese are offered at cut-rate 
even below cost, tai soon they are left hish and dry in desolate territcries with 
their outlets extinct.” 

The Senate Select Committee on Small Business, in its recent annual report, 
pointed out sharply the dangers to our whole economy inherent in cutthreat com- 
petition and less-leader sellins. 

The use of books as loss leade Ts | can Only be intended to deceive the public into 
the helief that all cther merchandise at the stere is effered at prices carrying less 
than a normal mark-up. aanaves: on reflection, it is obvious that losses in one 
department, such as the book outlet, must be made up by increased profits in 
other departments. It is no problem fer hure retailers to jiugezle upward the 
prices Cn manv unfamiliar items in erder to cover their deficit en less-leadered 
books, fer they carry a vast array of different kinds ef merchandise. The inde- 
pendent book seller dees not. He is in business to sell books and if he cannot sell 
them without taking a loss he will be fereed to close bis deors 

Sut what will it mean to the country if most of the independent book sellers 


with tl 


ieir general stock of miseellaneous books, are foreed out of business? wo 


things would inevitably follow: Firstlv, the surviving giant retailers would soor 
be in such a mc nopolistie position that thev cou! 1d bring about an inerease in the 
prices the publie is required to pay for any books——competition would no lon 
protect the publie: secondly, and even more important, \ | an, 1 
long run, a verv dangerous constriction in the flow of ideas and informetion 
the American publie The a industry must have mani out! through whiel 
its products can be made available to the buving public 
destroved by price wars, the sak publishers, if they are to st: 
depend on selling their books through the relatively few giant 
these retailers are not interested in books as hooks Thev ean’t afford 
They need merchandise with a fast turn-over Thev wil! stoek best seller 
short, and verv little of anvthing else 

Many of the most acer and influential books of our times. however, are 
not best sellers. Thev are sold now in limited quantities through independent 
book sellers throughout the United States With these outlets gone, book pub- 
lishers would be foreed. by the economic facts of life, to bring out fewer and f 
of s uch significant books and many more of the best-seller \ ariety, designe 
for entertainment, namely, the tvpe of book that giant retailers would | 
to handle 


Such a development would have most serious and da 
of the country. 
legislation is the only means by which 


be establishe din the book in hustry 
There are, and for many vears have been, several methods of distribution under 


which vertical resale price maintenance is permis ible lor example, magazine 
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publishers, through consignment selling, require all retailers to sell their magazines 
at the prices established by the publishers: manufacturers of automobiles, through 
exclusive dealerships, are able to establish minimum resale prices for their cars. 
In the fields in which such methods have been used, the industries have flourished 
and the publie has been wel! served. It is undisputed that our magazines and 
automobiles, to use only these two examples, offer the greatest value obtainable 
anv place in the world. 

Because there are hundreds of publishers, and thousands of retail book outlets, 
and because the product involved sells for only a few dollars each, neither of the 
above methods of price maintenance is practicable for the book industry. 

If there is to be fair trade in the book industry—and we think it essential that 
there be—it can only be established under the protection of fair-trade legislation. 


REFERENCE TO ARGUMENTS AGAINST BILI 


We would like to refer briefly to some of the arguments advanced by the 
opponents of the proposed bill. They argue that fair-trade laws are contrary to 
the basic American principle of free competition: this argument overlooks the 
fundamental definition of the word free, namely, not subject to an arbitrary exter- 
nal power, and uses the word as meaning unbridled and unrestrained. Everyone 
agrees that free speech does not give one the right to shout ‘‘Fire’’ in a crowded 
theater: we submit that “‘free’’ competition should not give a powerful, wealthy, 
general merchandise retailer the right to destroy his financially weaker competitor, 
the retail book seller. ‘‘The American way”’ has never been to encourage economic 
jungle warfare. That is one reason why we have laws such as the Federal Trade 
Commission Act and the Robinson-Patman Act. We suspect that the price 
cutter who now makes money on, and supports, loss-leader tactics would be the 
first to object if his financially more powerful competitors decided actually to give 
merchandise away and thus began to ruin his business. Yet, the difference is only 
one of degree, 

Another argument advanced against the bill is that under fair-trade laws a 
buyer finds himself confronted with high prices set artificially and with no real 
choice whether to buy orrefrainfrom buying. This argument overlooks che funda- 
mental fact that fair-trade agreements are permissible only as to products in free 
and open competition with other similar products, and scareely seems relevant to 
our existing economy, where there are numerous producers of almost every item 
one can purchase. There are judicial decisions that books are in competition 
With one another. There are almost 200 publishers in the United States who 
publish trade books of general public interest and the competition among their 
respective products is keen. If any publisher sets the list price of his book higher 
than the reading publie will pay, he has numerous competitors who will take ad- 
vantage of his mistake to take away the market he may previously have enjoveu 
Magazines, which are uniformly sold at list price, offer proof that fair competition 
keeps prices as low as the publisher can set them and still make a fair profit 
The argument also ignores the economic fact that prices are a result of the inter- 
play of supply and demand and that ne producer can set a price higher than the 
consumer is able and willing to pay. and still stay in business. 

The giant retailers who oppose fair trade are financially able to market their 
own brands if they honestly believe any fair-traded item is priced too high. This 
would be fair competition but of course would not satisfy the price cutter, who 
wants to use the good will of the national producer to bring customers into his 
store. If their price-cutting tactics incidentally destroy the producer of one prod- 
uct, they merely seize upon another item for their next loss-leader program. If 
books are their choice, it will be the entire nation and not merely the book in- 
dustry which will suffer 

The argument that fair-trade laws make for unnecessarily high prices is con- 
tradicted by what has happened to book prices during the last 10 years. The per- 
centage of increase in list prices of books from 1941 to 1951 averages less than 28 
percent, despite much greater percentage increases in the cost of paper, printing, 
wages and salaries, ete., during the same period.“ The Consumers’ Price Index, 
according to the Bureau of Labor Statistics, has risen about 85 percent during 
the same period. It is therefore obvious that the book industry, under fair-trade 
laws, has held the line against inflationary pressures remarkably well. 

It is also worth noting that under fair-trade laws, the net profit of trade book 
publishers has been remarkably modest. In a survey of 1950-51 trade-book 


4 Fiction prices have risen 17 percent; biography prices 22 percent; and history prices 46 percent. Pub 
lishers’ Weekly, January 5, 1952. p. 23. The average of these increases is 28 percent but since there are far 
more fiction books published than any other classification, the average increase is conservatively stated as 
merely less than 28 percent 
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publishing, prepared for the American Book Publishers Council, Inc., by J. K. 
Lasser & Co., the average net profit of the 46 typical trade publishers surveyed 
amounted to 5 percent on sales, before Federal income taxes. It is hard to see 
ow the critics of fair trade can sustain their usual argument that producers, here 
the publishers of books, would lower their prices if fair trade is abolished. 

In summary, all the arguments advanced against H. R. 5767 treat it as if it were 
he advanecment of a new policy and completely ignore the fact that it will merely 
enable the 45 States, which have enacted fair-trade laws as being in furtherance 
of sound policy for their residents, effectively to implement that policy, even where 
t crosses State lines; and ignore also that their dire forebodings are contradicted 
by almost 20 vears actual experience under effective fair-trade laws. 


CONCLUSION 


Che enactment of H. R. 5767, which would restore the various State fair-trade 
laws to their pre-Schwegmann effectiveness, can preserve the book industry as 

e now know it. It can help to insure the survival of hundreds of small, inde- 
pendent booksellers who ask merely the chance to compete on fair terms but who 
are helpless against the general retailer’s massed dollar resources turned against 

em in price wars. It is just such small-business men who constitute the back- 
bone of our competitive system. 

Secause effective fair trade is essential to the health and growth of the book 
ndustry, and because it is in the larger public interest, I urge, on behalf of the 
American Booksellers Association, that favorable action be taken on H. R. 5767 
by this committee and the Senate. 

Arruur L. NEWMAN, 





CALIFORNIA BEVERAGE PUBLICATIONS, 
CALIFORNIA BEVERAGE JOURNAL-BEVERAGE BULLETIN, 
Los Angeles 14, Calif., June 3, 1952 
Hon. Epwin C. JOHNSON, 
Senate Office Building, Washington, D. ¢ 


} 


Drar Sir: After spending menv vears in the trade publication field, and inter- 


ewing hundreds of independent businessmen, most of whom are considered to 
be small-business men, I have come to the conclusion that fair trade legislation is 

cessary to protect them from cutthroat operators 

These operators select well-advertised items to sell at cost or below ¢ st, tO 


tract customers to whom they ean sell other merchandise on which tremendous 

mt is made 

The injurv to a small-business man, who does not have a huge advertising 

ivet or the means to withstand the assault, is obvious. 

if a retailer desires to cut prices, he may do so, under the proposed legislation, 

anv of his own labels or anv non-fair-traded items 

\s vou know, no item may be fair traded unless it is in free and open competition 

other similar products 

Elimination of the small-business man, and the concentration of retail business 

the hands of a few large concerns would result in a very unhealthy situation. 

Fair trade does not raise prices, but does permit an orderly market—which is 
ssential to the preservation of small business in America. 

Consumers purchasing fair trade items ultimately make their choice on a 
isis of price and quality comparisons 

[ respectfully urge vour committee to consider favorably the McGuire fair 
trade bill, H. R. 5767. 

Respectfully, : 
Ropert S. GrRanas, Vice President. 


Law Orrice, CHarves N. Forp, 
Washington 6, D. C., June 2, 1952. 
Senator Epwin C. JoHNSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
Senate O flice Building, Washington, 7 a Be 

Dear Senator Jounson: As Washington counsel for the Beauty & Barber 
Supply Institute, Ine., I am taking this means of conveying the views of the 
institute to you and to the Senate Interstate and Foreign Commerce Committee 
on H. R. 5767, known as the MeGuire bill. 


20420 52 13 














668 RESALE PRICE FIXING 


The Beauty & Barber Supply Institute, Inc., is a trade association with principal 
offices at 19 West Forty-fourth Street, New York, N. Y. It represents some 650 
wholesale dealers of beauty and barber supplies located throughout the country. 
In addition, approximately 320 manufacturers of beauty and barber supplies are 
associate members of the institute. All of these members are small-business 
enterprises. So far as we are able to learn, all of them favor H. R. 5767, which 
would restore the effectiveness of fair-trade laws in 45 States. 

This statement is submitted principally for the purpose of indicating the sup- 
port of this segment of industry for H. R. 5767 as passed by the House of Repre- 
sentatives, and we do not deem it necessary to set forth in detail all of the argu- 
ments which we might advance in favor of fair trade. The following three argu- 
ments seem to the institute the most fundamental and compelling: 

1. Fair trade legislation has been approved by almost unanimous consent of 
the people of the United States, speaking through the legislatures of 45 States 
This expression on the part of the people through their legislatures should not be 
ignored. Suitable enabling legislation, such as H. R. 5767, ought to be enacted 
by Congress to permit these States laws to operate with full force and effect. 

2. Fair-trade laws, if permitted to operate as enacted, nurtures and encourages 
small business enterprise by enabling it to compete on an equitable basis with bi 
business and by protecting it from destructive price wars of whatever origin. 

3. Fair trade, by encouraging and protecting small business, constitutes a bul- 
wark against economic collectivism and fosters democracy at its grass roots. 

H. R. 5767 would restore the effectiveness of State fair-trade laws and leave the 
administration with the States where we think it belongs. The Beauty and 
Barber Supply Institute, Inc., therefore, respectfully urges speedy and favorable 
committee action on this measure. 

The institute respectfully requests that this letter be incorporated in and made 
a part of the printed hearings of the committee on this measure. 

Very truly yours, 
CHARLES N. Forp, 
Washington Counsel, 
Beauty & Barber Supply Institute, Inc. 





STATEMENT PERTAINING to McGuire Biuu, H. R. 5 


Hon. Senator Jounson of Colorado, 
Washington, D. C. 

Dear Senator: I deeply regret foregoing the privilege of appearing before vou 
in person due to previous arrangements. However, I am extremely happy that 
I saw vour very efficient committee in action. 

For 2 days I observed and listened to testimony on both sides and must com 
mend you on your vigilance, patience, politeness, and above all the sincerity vou 
displayed in seeing that justice is done, that most people can benefit from you: 
recommendations and the Senate’s decision. 

I feel very gratified that you are interested in the httle merchant who is the 
original backbone of the American enterprise, but has been long forgotten. —T do 
not believe, as you will note in my testimony, that there is any hope for us. Ou: 
giant organizatious have surrounded us like an octopus and to remove his grip 
some human organs will have to be destroyed and a lot of blood lost. 

1 noted your keen interest in the jeweler from Pennsylvania who lost his volume 
because of unfair tactics used by an unscrupulous merchant, who cut the fair- 
trade price. Senator Hickenlooper was very much impressed, but the Senator: 
must realize that it is hard to shoot a criminal on the main street without hurting 
many innocent bystanders. Rather than subdue the criminal, let’s look to the 
‘auses that gives him the opportunity to do criminal deeds. Is it not a faet that 
the so-called fair-trade manufacturers have more tricks behind them than Carte: 
has liver pills? I can testify to the fact that we have completed arrangement 
with Crosley for $40,900 in appliances on a direct dealer’s basis with an advertisitig 
allowance of 14 percent. A friend of mine, a smaller dealer, pays 6 to 10 percent 
more for his goods and receives no advertising, and I cannot sell him any appliance- 
to protect the distributor. What chance does he have under fair trade? 

The appiianee manufacturers will make a refrigerator under your name at a 
price to compete and under his name at a terrifically higher price and a millio: 
tricks used to juggle it between the distributor, retailer, and consumer. 

Macy’s incident was premeditated and the appliance dealers instigated it to 
clear their decks. We were urged by the manufacturer to sell Admiral and 
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Motorola sets at half price, which would not do us any good. They stuck us with 
the big sets and kept the smaller sets off the market, then they began to offer the 
small sets after it was too late for public acceptance. 

I noted with interest the gentlemen whose photographic business was ruined 
by Sears and Roebuck, who sold film at $3.95, 5 cents less than it cost them, I am 
sorry for him. Was he keen enough to investigate how much profit Sears made, 
and why the Kodak people sanctioned it? The answer lies in the problem of how 
much is it worth to protect the honest-man’s built up, nationally advertised prod- 
uct, providing he has clean hands and does a one-way business. Is there such a 
firm? We are too small to enjoy all the benefits and too little to be ignored, vet 
we only come in on the rebound in some of the secret deals 

To summarize it all, bear in mind that if fair trade is passed, every manu 
facturer will fair-trade a name and will try to sell the profit motive rather than the 
actual value and at the first sign of a slump it will wipe the little fellow off clean, 
and that is what I feel, the swimmer must always be mindful of the undertow 
I contend that this is premeditated scheme to get the little drug stores and the 
little merchants out of the merchants out of the way when the whistle stops blow- 
ing 

Fair trade condemns the retailer into the manufacturers bands at will, to raise 
prices, lower prices, change models, stick him with undesirable patterns, and he has 
nothing to sav about it. 

Some of the tricks that chain stores have developed and apply at the first sig 
of a depressed market are listings, what their orders amount to, because there is no 
obligation or responsibility to accept the goods from the manufacturer. Laundry 
systems, which means the manufacturer must keep the goods and supply him at 
will. Cut, make, and trim, which turns the manufacturer into a contractor. and 
all they pay him. is for labor; guaranteed revale basis and a few more techniques 
not publicized. All these tricks are the evasive part of the Robertson-Pitman Act. 

I hope you will add this to my previous statement which is already in your 
possession 

Very truly vours, 
Henry LucKkort 





STATEMENT OF SAMUEL Moskow!Trz, GENERAL COUNSEL AND EXECUTIVE SECRE- 
rARY OF THE Hupson BerRGEN County RevaiL Liquor Stores Associatric 


AND THE NEW Jerséy Rerait Liquor Sror#ts ASSOCIATION 


DOES FAIR TRADE PROTECT THE PUBLIC INTEREST? 


Who are the opponents of fair trade? Not the manufacturers, because 
have a completely free hand to estabiish as low a consumer price as they desire 
They can establish a price below cost if they want to and the fair-trade law 
not interfere with them. 

Not the retailers, because 99 percent or more of the retailers (w] 


I oare the 


bone of the economic life of our Nation) are not opposed to fair trade 

Certainly not the consumer, because the consumer is not opposed to fair trade 
in any commodity where there is honest competition and where he has a el 
of various price levels for the same class of merchandise. The consumer knows 


fair trade protects him ultimately in quality and in price 
The opponents of fair trade are few in number The obvious purpose of suc 


unfair trade practice on the part of certain misguided merchants is to take 


certain brand for which the manufacturer has created public acceptance and slas} 
the price in order to accomplish two setfish purposes, namely: (1) To take custor 


ers away from legitimate fair-trade retailers; and (2) To create the illusion in t! 





customer’s mind that other items sold by such unfair trade practice merchant 
are priced lower than the same merchandise sold by his competitor. Suc 
merchants totally disregard the unfair damage that they cause the manufacturer 
who has spent years of time and sometimes millions of dollars manufactur 


good product and in creating public acceptance of such product Such unfair 
merchants want to take unjust advantage of a favorable condition created by the 
labor of someone else al d appropriate it to their own inte rests not vithstan litis 


the injury done to the public 


In discussing questions dealing with the publie welfare, we must r 





t at 
whet was good in former times may not be good today Kair-tra oO 
in the old days might have been unnecessary because the bulk of commerce was 
local and sales in trade-mark packages constituted a very small portion ¢ 


total commerce, 
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Today, a large portion of commerce is Nation-wide in scope and a great per 
centage of our goods is sold in trade-marked packages. To say that because fair 
trade was not needed 100 years ago, it is not needed today, is to ignore the enor- 
mous progress made during the last century. Nation-wide communications are 
the foundations of our modern commercial life. 

The welfare of each citizen today is tied to the commercial activities of our 
national industries. America is no longer a conglomeration of small settlements— 
we are a great nation of 140 millions and we must gear our business methods to 
the times in which we live. 

Let us consider what a manufacturer has to do today to obtain national dis- 
tribution for his product and by so doing make his contribution to the commercial 
activities of the Nation. First, he must adopt a plan of distribution. That 
plan must be as sound as it is humanly possible to make it. After the plan is 
adopted, the finances for advertising and for employment must be provided. 
How could such a plan be adopted and where could one find the people to finance 
it if a few merchants in each community were given the privilege to wreck it for 
their own selfish purposes. 

To carry out a plan of national distribution successfully, the participation of 
a great many people both at the wholesale and at the retail levels is required. 
Enough people cannot be found who would be willing to participate unless they 
‘an see reasonable stability in its execution and unless they can feel reasonably 
certain that their positions will not be undermined evernight. In my opinion, 
no such stability and security can be obtained without fair-trade laws. 

The few opponents of fair trade refer to this good system as a price-fixing law 
which, if true, would mean that no price competition exists in a given commodity 
and the consumer would have no chance to obtain a fair deal. 

Opponents of fair trade sometimes use the expression “‘price fixing’ in opposing 
standards in business practices because they know that ‘“‘price fixing’ is a bad 
word in the public mind. But that is merely name calling. 

Opponents of fair trade know that fair trade can be applied only to brands 
which are in fair and open competition with other brands for the same or similar 
commodities. They also know that fair-trade practice does not permit different 
brand owners to conspire to fix prices. Because of these accepted provisions of 
fair trade, we are justified in saying that its opponents’ charge of price fixing is 
not sound. 

Fair trade is nothing more than an orderly solution in marketing trade-marked 
goods within the framework of our progressive civilization. 

The rule of thumb by which our fathers did business would not get us very 
far today because the marketing of an item today often involves the welfare of 
literally thousands of people whose interests cannot be protected without some 
orderly sales system. 

I am definitely opposed to monopolies and I believe that fair trade is the best 
means of preveniing monopoly. Fair trade prevents the big fellow from elimi- 
nating the little fellow by unfair practices and thereby establishing a monopoly. 

I also believe that fair trade provides more employment because when one is 
permitted to market a product on a national basis under a plan which must meet 
competition but which is not subjected to destruction by cut-throat methods, 
more employment is provided to people who manufacture, to people who trans- 
port, to people who distribute to people who advertise, as well as to those who 
finance such products and, of course, to those who work for our local, State and 
Federal Governments. 

The wages earned by those employees in turn are spent with other merchants 
and the entire national economy is thereby advanced. 

On the other hand, if we prevent people from developing new businesses and if 
we put present businessmen out of business, by allowing unfair trade pragtices, 
we create unemployment instead of more employment, and of course unemploy- 
ment is disastrous to the taxpayer and to the Nation. I believe that fair trade is 
good business practice and I hope that this short discussion will satisfy you and 
the members of your all-important committee, that my position is sound. I trust 
your committee will report favorably on the McGuire fair-trade bill, H. R. 5767. 
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THe Car-Dak Co., 
Colton, Calif., June 5, 1982. 
Senator Enwin C. JOHNSON, 
Senate Office Building, Washington, D. C. 

Dear SENATOR JOHNSON: I came to Washington, at the expense of our small 
manufacturing company, to urge the Senate Committee on Interstate and 
Foreign Commerce to report favorably on H. R. 5767 (the MeGuire bill). In 
addition to presenting my statement, I thought it advisable to listen to the 
testimony of the opponents of this legislation. I have now sat through 3 days 
of your hearings and have heard many proponents and opponents. I write this 
letter because opponents have referred to proponents’ testimony and I feel we 
should have the same opportunity. 

Not a single opponent has testified that he was against the McGuire bill be- 
cause fair trade had injured him. All of the opponents came to you as if they 
were the chosen protectors of the public against, what they consider, the vicious 
fair-trade scheme. I don’t believe for a minute that Schwegmann Bros. are 
cutting prices because of their charitable desire to share their profits. I believe 
that this supermarket cuts prices because they feel that this policy attracts 
customers and builds volume and for no other reason. It seems strange to me 
that if the Miller-Tydings legislation was so vicious and unfair that it could be 
the law of the land for 15 years before challenged, strange to that it was chal- 
lenged by a company that grew from a corner grocery store to a huge super- 
market during a period that no price cutting on fair-trade name-brand merchandise 
was permitted in Louisiana. 

The opponents of the MeGuire bill appear to believe that it is unfair for a 
manufacturer to create consumer demand for its brands through national adver- 
tising. They feel that the retailer should be the only one that should influence 
the consumer in her choice of merchandise and that the retailer should have the 
club of cut prices to destroy a particular brand if the merchant so desires. 

No one asked or urged me to come to your committee. My trip was moti- 
vated by my one desire to see what one very small manufacturer could do in Wash- 
ington to stop cut-rate stores from using our good name to promote their interest 
and seriously damage ours. I go back to the west coast with the feeling that, 
whether or not this legislation is passed, I have had an opportunity to present 
my facts to a most considerate and attentive committee of the Senate. 

Sincerely, 
Liuoyp C. Netson, President. 


SraATEMENTIN Supeort oF H. R. 5767 py rHe NATIONAL CONGRESS OF PETROLEUM 
ReraiLters, [nNc., Detroit, Micu., June 5, 1952 


Mr. Chairman and members of the Committee on Interstate and Foreign 
Commerce of the United States Senate, the National Congress of Petroleun 
Retailers, Inc., the national trade association of service station operators, joins 
other small business groups across the country in supporting the McGuire bill, 
H. R. 5767, now before your committee. There are four principal reasons why 
our organization and the service station operators whom we represent favor the 
McGuire bill and the restoration of fair trade in interstate commerce: 

Kirst, fair trade in interstate commerce prevents one of the unfair methods of 
competition most widely employed to destroy independent small business 
namely, price juggling to deceive and confuse the public, initiate destructive 
price wars and thereby crush small competitors. To be sure, price juggling is 
only one unfair method of competition, but it ranks with price discrimination 
already prohibited by the Robinson-Patman Act, and sales below cost as one of 
the most treacherous methods used for the destruction of small business. Price 
mainvenance through fair trade is the rational a'ternative to, and only secure 
preventive avainst, sue” price juggling 

Second, it is our conclusion based on widespread experience in our industry 
that fair trade in interstate commerce is the best, most free, and most demo- 
cratic method for attaining price maintenance and preventing price juggling. 
In contrast to exclusive dealing, consignment selling and other methods of price 
maintenance which restrict and repress the retailer, fair trade in interstate com- 
merce protects the retailer, fosters his independence and business initiative, and 
improves his opportunities for successful competition based on efficiency. 

Third, it has been demonstrated in hearings before the House committees and 
in testimony and statements to this committee that resale price maintenance 
through fair trade in interstate commerce is in harmony with the economic theory 
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of our democracy because it helps to preserve small business. We endorse this 
principle. We believe it to be the theory of our society that widely owned private 
commercial property and facilities are the substance and the best defense of eco- 
nomic liberty and the free enterprise system. Just as there is a kind of liberty 
which destroys all liberty, so it has been shown there is a kind of competition 
which destroys all competition. These are the excesses which Congress wisely 
restrains. In order that our system of liberty and economic opportunity for all 
may continue to be supported and attested by the security and prosperity of 
small business generally, we ask your committee to approve the measure now 
before it. 

Fourth, fair trade has saved the public money as exhaustive studies filed with 
this committee have shown. As consumers with limited incomes, service station 
operators need this protection too. 

For the foregoing reasons, the National Congress of Petroleum Retailers, Inc., 
and the Nation’s service station operators whom we represent request your ap- 
proval for the McGuire bill and fair trade in interstate commerce. 

Respectfully submitted. 

Joun W. NERLINGER, Jr., Secretary. 
WitiiamM D. Snow, General Counsel. 


STATEMENT OF Harry Persky, Executive Director, New Jersey Rerain 
Liquor SToreEs ASSOCIATION, NEWARK, N. J. 
JUNE 2, 1952. 
Senator Epwin C. JOHNSON, 
Committee Chairman, Senate Office Building, 
Wasyington, D. C.: 

My name is Harry Persky. I am the executive director of the New Jersey 
Retail Liquor Stores Association, a nonprofit organization in existence since repeal, 
representing approximately 80 percent of all the retail package liquor stores in the 
State of New Jersey. In my capacity as director, I have been in a position to 
view commerce in both fair-trade and non-fair-trade markets. 

This statement is being written in lieu of a personal appearance before vour 
committee to project what we believe to be the salient reasons for the passage of 
the MeGuire bill, H. R. 5767. 

Our request that this bill be supported by all Senators is in harmony ‘with the 
the many bills that have already been passed by the lawmakers of our country. 

The history of fair-trade pricing can be used as acommon denominator by which 
to measure the economic soundness of the proposal that the McGuire bill be en- 
acted into law. The survey made by the MeKesson Robbins & Co., as outlined 
in Maurice Mermey’s statement at hearings before a subcommittee of the Commit- 
tee on Interstate and Foreign Commerce, House of Representatives, disproves the 
contention that fair trade is price hiking or price fixing. To further disprove any 
contention that fair trade is a vehicle for high prices, I cite the following history of 
whisky prices under fair trade in the State of New Jersey since 1943. As you will 
see, these prices show that they have remained practically stationary from 1943 to 
1951, instead of following the spiralling trend of most other commodities which 
were not fair-traded: 

In 1943 approximately 60 percent of all the whiskies sold in the State of New 
Jersey were priced at $3.38 per fifth. 

In 1944 the Federal Government increased the tax rate on whiskey exactly 52 
cents for this particular category. The new selling price became $3.38 plus 52 
cents, or $3.90 per fifth. Please note that there was no additional profit for this 
52 cent outlay by the liquor dealer. 

In 1948 this same whisky was again burdened with a tax, this time by the State, 
which inereased the cost to the consumer by 10 cents. 

In 1951, on November 1, the Federal Government again increased the tax on 
whisky, this time adding 26 certs to the cost of this item. 

This item now sells for $4.42, an increase of $1.04 above the 1943 consumer price. 
This increase is accounted for by Government taxes of 88 cents. The difference 
between 88 cents and $1.04 is exactly 16 cents, a 4% percent increase to the con- 
suming public over a period of 8 vears. 

The above example holds true for almost all of the remaining 40 percent of 
the whisky sales in the State of New Jersey, as well as in New York and many 
other States where fair-trade laws were in force. This we feel is the common 
denominator by which we should both measure the economic soundness of our 
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recommendation. The history of liquor prices under fair-trade has been the one 
bright spot in our over-all runaway inflated economy. 

Our request that your committee recommend the support of the McGuire bill 
to Congress is just, because this bill is in harmony with the many Federal laws 
under which we are now operating. Over the years, Congress has striven to pro- 
tect the American public as evidenced by our copyright laws; Food and Drug Act; 
Sherman antitrust law; Robinson-Patman Act; minimum-wage law, etc. The 
enactment of the McGuire bill into law would in my opinion be in concordance 
with the foregoing. 

It is our considered reasoning that the sovereign rights of the States, guaranteed 
by the Constitution of the United States, are negated when those States are not 
permitted freedom to practice and pursue their enacted legal legislation. 

The highest courts in a great majority of States where fair-trade laws, with and 
without nonsigner clauses, are in existence, have upheld the constitutionality of 
these fair-trade laws. The highest courts in our land have found nothing wrong 
with the minimum-wage laws which guarantee workers, even migrant interstate 
workers, &@ minimum (fair-trade) wage. 

I am certain that the individual members of your committee would shudder, 
as would all Senators, at the thought of surrendering any of their home State’s 
sovereign rights. The passage of the McGuire bill will return to the States that 
sovereign right of which they were recently deprived. 

Let us not forget that the passage of this law is not a mandate to any State to 
instigate, legalize, or enforce fair-trade contracts, as are the mandatory minimum 
fair-trade) wage laws. It is a permissive vehicle, to be boarded voluntarily only 
by those who welcome competition at the only just and fair level. 


‘““GOOD NAME IN MAN AND WOMAN * *_ *¥? 


No less an authority than William Shakespeare recognized the importance of a 
good name when he wrote the immortal speech of Iago in the third act of Othello. 
A good name, and confidence in that name, can only be attained over a period 
of time and at great expense; not only in terms of money expended to sell a good 
name to the public, but in terms of time to prove through performance the veracity 
of the claims made for that (product) name. The judiciary of our land recognize 
this by permitting man to uphold his good name through court action against a 
defamer. Through litigation, many reputable people have collected damages 
from those who assassinate character. As the owner of a trade-mark or brand, 
I, too, should be given the same protection against calumny. For when someone 
publicizes that my brand is inferior through devious merchandising methods such 
as cut-price advertising of my product so that he can snare bargain seekers in 
order to switch them to his own or some other “just as good”’ brand, then he is 
in fact stealing from me my good name, as well as my purse. 


A HEALTHY ECONOMY 


Our economy is healthiest when more people have more money to buy more 
goods. ‘This is accomplished when the manufacturer supplies the goods, and the 
storekeeper sells the goods to the consumer, who in many cases is the worker who 
manufactured the goods in the first place at a fair-traded wage. 

The passage or rejection of the McGuire bill by Congress will have no bearing 
on liquor traffic in the State of New Jersey inasmuch as we are now operating 
under a State minimum price regulation which is, in effect, fair trade. Therefore, 
our support of this bill is motivated by a sense of fair play as well as what we 
believe to be sound business judgment. 





New JERSEY BEVERAGE JOURNAL, 
Newark, N. J., June 3, 1952. 
Hon. Epwin C. JOHNSON, 
Senate O fhice Building, Washington, me. 

Sir: It has come to my attention that the Senate Interstate and Foreign 
Commerce Committee has undertaken or is about to undertake hearings on 
H. R. 5767, known as the MeGuire fair-trade bill. 

On behalf of our 13,000 retail readers in the State of New Jersey, [ should like 
to be recorded with reasons for favoring this bill. 

Fair trade has been demonstrated time and again to be the most essential 
boon there is for the small-business man in his competition with large-scale 
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competitors. Were it not for the standard brands of merchandise on which 
manufacturers have set a firm price to the huge buver and the small buyer alike, 
the small buyer could not long stay in business. 

The Congress of the United States has again and again expressed its concern 
for fair and equitable treatment of the small retailer. While I am no authority 
on law, it seems to me that the basic significance of the Robinson-Patman Act 
lies in its protection of the small retailer. It seems to me that a Federal fair- 
trade validating act is no more than a logical and a necessary extension of the 
Robinson-Patman Act—in some respects at least. 

Wine and liquor retailers in New Jersey are so keenly aware of the need for 
fair trade that, even though mandatory resale prices of alcoholic beverages are 
set by State law in the public interest, we recognize the strong pressure against 
such fixed resale prices unless Congress can pass an enabling act returning to those 
States that wish a Fair Trade Act the power to restrain violators. 

We are asking only that Congress recognize the right of a State to decide for 
itself whether or not it wishes to maintain fair trade. As it stands now, any 
State’s wishes are paralyzed by lack of Federal enabling legislation. 

Sincerely, 


Harry SxHarpe, Editor. 








NATIONAL RetTarIL FURNITURE ASSOCIATION, 
Chicago, Ill., June 8, 1952 

Re the record of the hearings on H. R. 5767 for June 3, 1952. 

Hon. Epwin C. JoHNson, 


Chairman, Senate Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington 24, D. C. 


Dear Senator Jounson: The National Retail Furniture Association sincerely 
appreciates the courteous and considerate reception of testimony presented on 
behalf of the furniture stores of the Nation. 

Furniture retailers have a strong conviction that when manufacturers avail 
themselves of the privilege of fair trading their merchandise, they should likewise 
accept the responsibility of enforcement that goes with that. 

Following the presentation of our testimony on the point, you heard from Mr 
Lloyd C. Nelson, president of the Cal Dak Co., Inc., of Colton, Calif., who 
brought out very clearly that his firm recognizes that responsibility of enforcement 
and follows through in good faith exerting reasonable effort. 

I believe the record shows an observation to Mr. Nelson that his testimony 
is in conflict with that of the National Retail Furniture Association. 

At the point where Mr. Nelson was going to comment on that observation the 
subject was changed and he did not get to follow through. 

Because it did not seem to me that there was a conflict at all, I took occasion 
after Mr. Nelson’s testimony, to discuss the matter with him. He made it em- 
phatic that he was about to observe that there was no conflict, when the subject 
was changed and he did not later revert to the point in question. 

It seems to me that, rather than indicating a conflict, the Nelson testimony 
brought out clearly by example why the ‘‘complete defense provision” advocated 
by the National Retail Furniture Association is just and equitable. 

Manufacturers who do not make the reasonable effort on énforeement which 
Mr. Nelson indicated his firm exerts are clearly insincere. Such manufacturers 
should not be allowed to profit at the expense of sincere manufacturers and 
retailers. The sincere manufacturer has nothing to fear whatever from the 
“complete defense’ provision. Its requirements are in accord with the practice 
of sincerity. 

On the other hand, the manufacturer who makes no general effort to enforce his 
fair-traded prices would be put on notice in advance that failure to act in good 
faith in a manner which was not reasonable would jeopardize the validity of his 
fair-trade prices. 

On the basis of the foregoing explanation, I think there is a complete reconcilia- 
tion of the views presented by Mr. Nelson and the views of the National Retail! 
Furniture Association. 

I urge again that your committee incorporate the ‘‘complete defense’’ provision 
in H. R. 5767. I quote below the proposed provision as read into the record: 

‘Provided, however, That in the exercise of enforcement of any right of action 
as is exempted from the antitrust laws by this subsection, it shall be a complete de- 
fense to a charge of unfair competition for the defendant to show that the party 
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prescribing the minimum prices has failed to make reasonable efforts to insure 
compliance, by those in competition with the defendant, with such prescribed 
minimum prices. 

May I thank you again for the opportunity of appearing on behalf of furniture 
merchants. They are convinced that the fair-trade laws will be ineffectual and 
useless unless they are strengthened at this time to close the glaring loopholes 
presently existing. We urge: 

1. Restoration of the validity of the nonsigner clause. 

2. Adding to H. R. 5767 the so-called ‘“‘home town’’ amendment, without which 
retailers would be prey to sharp-practice interstate-shipment operators. 

3. Adding to H. R. 5767 the ‘“‘complete defense’’ provision so as to incorporate 
in fair trade a mutual responsibility on the part of both retailer and manufacturer. 

Cordially and sincerely, 
Leo J. Herr, Vice President. 


LELAND PHARMACY, 
Chevy ( hase, Md., June b, 195 2. 

DraAR SeNavTOR: As an independent drug retailer, as a registered pharmacist, 
independent of any interest or controls by any chain, serving the average American 
family, and as a patriotic citizen, | appeal to you and to all the other honorable 
Members of Congress to fight against any so-called ‘“‘fair trade’”’ price-fixing laws. 

Che trade associations, wholesalers, and manufacturers want “fair trade’’ 
laws so they will be able to set a higher price and return for their products, which 
will raise the cost of necessary drugs and cosmetics used in every American home. 
They are using the independent for a cutting edge. 

I am an independent retailer that does not want to be protected by the so- 
called “fair trade’ laws. I want to be able to operate my business in my own 
way and be able to give my customers the benefit of the lowest prices on trade- 
mark items. 

There are many nationally advertised cosmetic lines that are available only 
direct from the manufacturer to the chains and larger independents. The small 
independent is denied these items. In order to take care of his customers’ needs 
he has to go out and buy through indirect channels at a much smaller discount 
than his larger competitors, The above is strangulation, and is hurting the small 
independent more than anything else in this present day and time. 

There are many small independent stores that have been in operation during 
the past 15 vears, in Vermont, Missouri, Texas, and the District of Columbia, 
without the benefit of the so-called ‘fair trade’? laws who have competed and 
prospered throughout the vears. 

An honest, efficient retailer in free enterprise, free competition, will make his 


own success; but with ‘fair trade”’ laws he is tied down. He cannot pass his saving 
on overhead on to his customers. He can only offer personality, while the cus- 
tomer is gouged. 


Don’t strangle us. Don’t destroy free enterprise. Don’t kill free competition. 
Please vote against ‘‘fair trade’’ price fixing. 
Cordially yours, 
MILTON ZINBERG. 


PuoarMacists Unron ‘“‘Fatr Trapr’’ Reso.tutrion, SAN Francisco, CALIF, 


Whereas the will of the people of California as expressed through regularly 
elected legislators caused the California Fair Trade Act as amended to be written 
into its statutes in 1933; and 

Whereas the practical functioning of the California Fair Trade Act continuously 
since 1988 until 1951, when the Supreme Court nullified the nonsigner clause, 
has demonstrated the social and economic advantage of the California Fair Trade 
Act within the State of California; and 

Whereas the Supreme Court of the United States in the Schwegmann case has 
nullified the nonsigner clause of ‘‘fair trade’ laws, thereby depriving the States 
of the full rights to use the laws which thev have enacted and established and 
as a publie policy; and 

Whereas there has been introduced in the House of Representatives of our 
Congress a bill (H. R. 5767) which will protect the right of State, under the 
United States Constitution, to regulate its internal affairs and more particularly 
to enact statutes and laws and to adopt policies which authorize contracts and 
agreements prescribing minimum prices for the resale of commodities and to 
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extend minimum prices prescribed by such contracts and agreements to persons 
within the State, even though such persons are not party thereto: Be it therefore 

Resolved, That we the Pharmacists Union, Local 838, city and county of San 
Francisco, urge our Congressmen and Senators to support the passage of H. R. 
5767; be it further 

Resolved, That copies of this resolution be sent to Congressman Jack Shelley, 
Congressman Franck R. Havenner, Senator William F. Knowland, and Senator 
Richard M. Nixon. 


NATIONAL RETAIL FURNITURE ASSOCIATION, WASHINGTON 6, D. C., MEmo- 


, 


RANDUM IN RE “COMPLETE DEFENSE’? AMENDMENT PROPOSED FOR H. R. 5767 


‘Provided, however, That, in the exercise of enforcement of any right of action 
as is exempted from the antitrust laws by this subsection, it shall be a complete 
defense to a charge of unfair competition for the defendant to show that the party 
prescribing the minimum prices bas failed to make reasonable efforts to insure 
compliance, by those in competition with the defendant, with such prescribed 
minimum prices. 

A careful study of this amendment makes it abundantly clear that it is in essence 
a “‘clean-hands amendment.” 

Its primary practical effect is to require a party prescribing “fair trade’’ prices 
to make “reasonable efforts”? to assure uniform compliance by all parties subject 
to such contract or lose the “fair trading”’ privilege. 

It is a basic principle of law that one who repudiates a contract may not con- 
tinue to enjoy the benefits thereunder. 

Under the proposed amendment, a party prescribing “‘fair trade”’ prices, under 
contract, would in effect be denied the privilege of this exemption where he has 
repudia‘ed such contract by failure to insure compliance thereunder. Such a 
basic concept does not in any sense invade States’ rights or establish a new 
defense. 

Experience under “‘fair trade’”’ laws has proved that some manufacturers have 
indulged in failure, or half-hearted attempts, to enforce their contracts uniformly 
for advantages best known to themselves. They could pick and choose as to 
whom they would or would not enforce. 

It is clearly no invasion of States’ rights for Congress, in according the privilege 
of exemption from the antitrust laws, to likewise establish clearly that there is a 
congressional standard which delimits the privilege, the effects thereof, and causes 
of action arising therefrom. 

For a Federal statute to require the effects of an exemption to accord equal 
and impartial treatment to all who are affeeted by the operation of such exemption 
is not to create a Federal defense to a State statute. It is, rather, to establish 
fair and uniform standards for all who are affected by the Federal statute. 

The “reasonable efforts’’ provision in the amendment is sufficiently clear when 
compared to similar language in various statutes. Such language, and some far 
broader, may be readily found in many Federal statutes, such as ‘“‘unfair methods 
of competition,” “unfair and deceptive acts and practices,’”’ ‘reasonable rates,”’ 
“false and misleading advertising,” ‘‘misbranded articles,’’ “adulterated articles,” 
and similar statutory requirements. 

In conclusion, the amendment clarifies the responsibility of the party initiating 
“fair trade” contracts and the principle that the privilege of ‘‘fair trading”’ carries 
a responsibility. Other language would no doubt accomplish the same purpose. 
The principle is the important part and should be preserved if the language is 
changed. 

The above-quoted language which has been submitted would logically fit in the 
MeGuire bill, as a congressional standard, and would be appropriate at the end 
of section 5 (a) (3). 


SupPLEMENTAL STATEMENT ReE H. R. 5767 By NATIONAL RETAIL FURNITURE 
ASsocIATION, WASHINGTON, D. C. 


The McGuire bill (H. R. 5767) has the potential for price rigidity. Because 
the bill permits the prescribing of minimum or stipulated prices, it is very possible 
that situations of price rigidity might occur. The establishment of merely a mini- 
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mum price leaves the setting of the ultimate selling price to the individual retailer. 
This is a needed flexibility, as it assures the retailer that he may not be made 
the victim of an excessively low ‘“‘fair trade” price, which could be the “‘stipulated”’ 
price under the present provision of the MeGuire bill. 

It is easily conceivable that a manufacturer might purposely set his price very 
low to gain a temporary sales advantage. If such price is merely a ‘‘minimum”’ 
sellers are then free to sell at a price above that too-low “fair trade”? minimum. 
However, make that the ‘‘stipulated’”’ price and all retailers are forced to dis- 
tribute a product on virtually a nonprofit basis. [It is to be noted that the Miller- 
Tydings Act provided for the establishment of ‘‘minimum”’ prices only.] 

Responsibility for enforcement should be upon only the one who owns the 
product good will and reputation. 

As has been pointed out by the National Retail Furniture Association, the need 
for fixing the responsibility for enforcement of “fair trading’’ is vital. We have 
recommended the inclusion of a ‘‘complete defense’? provision which bluntly 
declares that “fair trade” is a two-way street—a mutual responsibility upo: 
manufacturers and retailers. 

We feel that, under the provisions of the McGuire bill, an opportunity for 
shirking enforcement responsibility and then ‘“‘passing the buck” is provided when 
it permits either the producer or distributor of a commodity to prescribe the ‘‘fair 
trade” price. It should be limited to the producer alone. Laxity of enforcement 
is inevitable when the duty is optional. An example will serve to clarify. 

\ single manufacturer often. has numbers of distributors for his products it 
the same trading area. Inthe case of small electrical appliances (toasters, mixers 
the manufacturer builds up his distribution by selling to many wholesalers who 
call on different retail trades. He will sell to several hardware wholesalers, to 
several jewelry wholesalers, to several drug wholesalers, and to several major 
appliances wholesalers. If each of these distributors enters into fair-trade agree- 
ments with the retailers to whom he sells, then the possibility for failure to enforce 
is greatly multiplied. A confusing hodgepodge of legal relations can result as to 
which retailers are bound by which distributors’ fair-trade agreements. Before 
such a comedy of errors can be resolved, the entire fair-trade structure can crumbl 
and the comedy becomes a tragedy. 

The situation is like that of a high pop fly in baseball, which is just betwee 
the infield and outfield so that any one of five plavers could easily catchit. If they 
all stand around, and no prearranged plan has been worked out, the fly falls to 
the ground, and the damage is done. 

That is just the sort of a fly in the ointment which has been so damaging to 
effective fair trade in the past. 

Just as we firmly believe that the responsibility and duty to enforce fair trade 
uniformly and impartially should be clearly established as a delimiting conditior 
of the antitrust exemption which the Federal Government is granting to the States, 
so we also believe that it is equally important to avoid fatal ambiguity as to the 
responsible parties. This, we submit, can be done only by limiting the privilege 
of fair-trading his product to the primary producer of the finished product, that 
is, the owner of the trade-mark, brand, or name of the commodity. He is the 
logical party as he is the one with a property interest to protect. 

There is still another salient reason why distributors should not be permitted 
to initiate fair-trade agreements as the party prescribing the fair-trade minimum 
This reason will also serve to emphasize again the danger of permitting stipulated 
rather than merely minimum prices. 

In many trades a distributor might sell a commodity which he manufactures, 


and also sella competitive commodity of the same general class. If he is permitted 
to fair-trade the products he sells, the unfair consequences of this privilege are 
quite apparent He may stipulate a reletively low fair-trade price on the com- 


modity of his own manufacture, and an excessively high one on the competitive 
procuct. THe may further suppress the sale of the competitive product by engag- 


ing in extensive low-price advertising campaigns on bis product. Thus these 
dual evils are given effect: (1) Sales of a competitive product are suppressed, and 
(2) retailers are forced to sell at a substandard margin 

Both of these evils can be avoided by the slight but urgent changes in the pre- 


sent bill (H. R. 5767) as herein recommended. 
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STATEMENT BEFORE THE SENATE COMMITTEE ON INTERSTATE AND FOREIGN 
COMMERCE ON THE PROPOSED FAIR-TRADE LAW SUBMITTED BY 1HE WOMEN’S 
INTERNATIONAL LEAGUE For PEACE AND FREEDOM, UNITED StatTEs SECTION 


‘he Women’s International League for Peace and Freedom, United States 
Section, concerned with the healthy functioning of a sound free-enterprise econ- 
omy, opposes the retail price maintenance legislation, misleadingly called a 
fair-trade law, which is now before your committee as H. R. 5767. 

The essence of our economy is alert competition. Because of the continued 
stimulus of competition each enterpriser seeks greater efficiency of operation, 
more attractive services, elimination of waste, and as high or low a mark-up as 
is necessary for the optimum earnings. That mark-up will be determined, under 
H. R. 5767, not by the best judgment of the enterpriser nor by the interest of the 
customers who might profit from his efficiency but by some self-appointed groups 
whose decisions become binding on all retailers, 

The Sherman antitrust law indicates the profound distrust Americans have 
felt toward the unhampered power of individuals or small groups to exercise undue 
power over our economy by stifling free competition. That distrust has been 
confirmed by the recurrent attempt of businessmen to create monopolies and 
quasi-monopolies in restraint of trade—attempts that have been checked largely 
by antitrust legislation. H. R. 5767 specifically exempts from this safeguard 
retail trade in branded goods and puts into the hands of a few individuals not 
only the right, but a legally enforceable power, to fix prices. 

Yet this power to fix prices is unlimited and independent of any interest but 
those of the price fixers themselves. No Government authority May intervene 
to determine the standards by which such prices are to be set; the interest of the 
consumers, and the voice of the consumers, is not to be consulted; and the retailer 
who is to be subjected to these decisions must accept them without regard for his 
own interest or his own judgment. Such price-fixing becomes private price-control 
legislation with neither the social objectives, the social control, nor the social 
safeguards of Government-imposed price controls. 

This extraordinary and irresponsible power is to be granted in order to protect 
the small independent dealer, whether he likes that protection or not. Yet there 
is no evidence that anything is protected except high profit margins. It is asserted 
that without price-fixing under price-maintenance agreements the large chains and 
big retailers would run the small merchant out of business by undercutting prices. 
It is, however, precisely under price-maintenance agreements that large chains and 
big retailers have made double profits at the expense of the small merchant. When 
they do not have to compete pricewise with the small retailer they can garner the 
largest part of the trade merely because they are large, and have products acces- 
sible to an enormous number of customers who might otherwise have patronized a 
more specialized store. The great increase of branded drug-store items now on 
sale in the chain food stores indicate the profitability of price-fixed merchandise 
when competition from the drug store is eliminated. 

In addition, the large chain drug stores, as well as other large retailers of branded 
goods, are financially able to induce manufacturers to provide them with substi- 
tutes, not necessarily inferior, which are marketed under private brand names, at 
very substantial discounts from price-fixed items. The small merchant, without 
either the financial means to obtain such a source of supply, or the prestige to 
market it competitively, is therefore at a severe disadvantage. Anyone may dis- 
cover this easily enough by comparing, for instance, the prices of a whole line of 
pharmaceuticals sold under the brand name, Peoples, sold by the drug chain of the 
same name, and the prices of the same pharmaceuticals as standard brands which 
the small independent sells. Other outstanding examples are the line of Su- 
permacy products retailed by Macy’s, and the various products made for Sears 
Roebuck to be sold at their stores under their own private brand names, 

The only recourse of the small independent hampered by price-fixing is to cross 
his fingers and hope that the extra services he may or may not be able to provide 
profitably, will induce some of his customers to remain with him. He is no longer 
an independent. He is merely a salesman for the manufacturer and the whole- 
saler, with all the risks of private business, and none of the security of the salaried 
emplovee. 

\s a businessman exercising responsible judgment, the small merchant must 
compete. Only when he can pass on the fruits of efficient management to his 
customers as lower prices, or when in his judgment he willingly foregoes bigger 
mark-ups for greater turn-over and larger over-all profits—only then can he be 
really an independent small-business man. He may not then permit wasteful 
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practices because they too are protected from competition. And both he and his 
customers may profit from his resourcefulness and enterprise. 

The Women’s International League is also deeply concerned with this legislation 
as consumers and citizens. As any of us living in free enterprise District of 
Columbia know, our prices for branded goods were from 10 to 30 percent less 
than in neighboring fair-trade Virginia and Maryland. Even for those who do not 
trouble to do comparison shopping the difference was underlined. It could be 
noted in local newspaper advertisements that bargain prices were asterisked 
except in Virginia and Maryland, sometimes with and sometimes without the 
note that fair-trade laws forbade the lower price. This is uncontrovertible 
evidence that the consumer pays higher prices for the luxury of price-fixing, 
despite the persistent denial by its proponents that it does not penalize the 
consumer, 

There is a tortured argument that customers are lured into a store on a loss 
leader only to be befuddled into buying some overpriced substitute, thereby 
cheating himself and paying more in the long run. This nonsense assumes that 
consumers don’t know what the prices of anything should be in the first place, and 
can therefore be sold overpriced merchandise, and that substitutes are first, neces- 
sarily inferior, second can be foisted on a unwilling buyer. Since none of these 
assumptions have any basis in truth the so-called dangers of loss leader mer- 
chandising loses some of its terror. 

As citizens we are also profoundly disturbed by an increasing emphasis being 
put upon protection and further protection, without regard for who protects 
what. This legislation proposes to put in the hands of completely unsupervised 
trade interests the undefined protection of small businesses. There has been 
no convincing evidence offered by the proponents of this legislation that small 
businesses will be better off or worse off competitively with or without suen 
protection In the August 1951 issue of the American Druggist, one of the leading 
proponents of this legislation, it was noted that ‘‘in 1948, failure per 1,000 drug 
stores in fair-trade States were almost exactly the same as for those in non-fair- 
trade States,” a statement that refutes effectively its own argument that fair 
trade protects independents. 

Ultimately protective legislation for the benefit of special interests, however 
worthy the intentions of the legislators, has the unfavorable result of solidifving 
the status quo, of hardening the arteries of commerce and genuine fair trade, and 
of protecting—if anything—uneconomice, inefficient, high-cost, or merely exploiting 
enterprises. 

It is therefore, not only as consumers, but also as citizens who believe in fre 
competitive enterprise in our American economy, that we sincerely urge that 
H. Rh. 5767 be rejected. 


STATEMENT OF STANLEY A. WEIGEL, ATTORNEY AT LAw, SAN FRANCISCO, Cat 
ON BEHALF OF THE ENACTMENT OF THE McGuire Biut (H. R. 5767), June 5 
1952, BEFORE THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE. 
UNITED STATES SENATE, EIGHTY-SECOND CONGRESS, SECOND SESSION 


I} 


Qr- 


My name is Stanley A. Weigel, my address is 275 Bush Street, San Francis: 
Calif. I am a member of the San Francisco law firm of Landels & Weigel 

This statement is presented through the courtesy of Senator Richard Nixon of 
California, but does not purport in any way to state his views. It is submitted to 
the committee independently, voluntarily, and without compensation, because of 
mv conviction that fair trade promotes and helps to preserve our American system 
of free enterprise. 

Nearly 20 vears go, California enacted the Fair Trade Act, which was to becom: 
the forerunner of fair-trade statutes adopted by 44 additional States. In general, 
our Western States followed the lead of California sooner than States in other 
areas. During the past 20 vears, I have had extensive experience in fair-trade 
court cases throughout the West. This legal work has necessarily required study 
and observation of the practical effeets of the fair-trade laws. 

However, it would serve little useful purpose to burden the committee wit! 
technical arguments about the law or with further testimony on the economic 
benefits of fair trade to inderendent businessmen and to the consuming public 
Nor is there need to extend the record with still another spelling out of the 


fact 
that the fair-trade laws afford the only real protection against ‘bait’? and 


lead 


unfair competition, so often hidden under the general term ‘‘price-cuttir 


a phrase which has great propaganda value. 
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Instead, my purpose is to submit to the committee an aspect of the McGuire 
bill which, perhaps, has not been sufficiently emphasized. In any event, it cannot 
be overemphasized. It is this: 

If enacted, the MeGuire bill would do no more than accommodate Federal 
law to the settled public policy and legislative will of the people of 45 of the 48 
States of the Union. 

Let’s explore this a bit to see if it is true. 

To begin with, all lawyers—whatever their views as to the merits of fair trade— 
agree that the decision of the Supreme Court of the United States in Schwegmann 
Bros. v. Calvert Distillers Corp. ((1951) 341 U. 8S. 384), imputed to Congress, in 
the 1937 enactment of the Miller-Tydings amendment, a refusal to remove the 
main Federal barrier to effective operation of the State fair-trade laws. Since 
the Supreme Court has the last word in construing congressional intent, it is 
clear that Congress must now act unless its powers under the commerce clause 
of the Constitution are to frustrate the publie policy and legislative will of the 
people of 45 States. 

The facts verify that the fair-trade acts of the 45 States represent precisely 
that—the publie policy and legislative will of the people in each of those States. 

No Fair Trade Act has ever been repealed, despite high-pressure lobbying in 
that interest. California’s experience has been typical. The California Fair 
Trade Act, in its present form, became the law of the State in the year 1933. 
Every single legislative year since then, one or more bills have been introduced to 
repeal our Fair Trade Act or to so weaken it by amendment as to destroy it. 
None of these bills has ever passed. Our legislature has steadfastly rejected 
them. 

These facts, true in California and, I am advised, duplicated in the other 44 
States, plainly show that the State statutes are not depression laws. To argue 
otherwise is to argue that we have been in a depression ever since they were 
enacted. These facts also plainly show that the fair trade acts do not today 
stand on the statute books of the 45 States merely because, as is erroneously 
claimed, they were put over by pressure groups. To contend otherwise is to 
contend that all of the legislatures of the 45 States have all along been no more 
than the mere tools and servants of pressure groups favoring fair trade. 

So the question boils down to these basie alternatives: 

Shall Congress accept the finding of the Supreme Court in the Schwegmann 
case that it intended to impair the tair trade acts of 45 States, or shall Congress 
act to permit those States which want fair trade to have it? 

Under the Federal system of our Republic, it seems to me that Congress should 
not shackle the States. The fact that 45 States want fair trade is a compelling 
reason for the extension of Federal co nity to State law aad public policy. 

While it is true that three States do not want fair trade, it should be borne in 
mind that the MeGuire bill does not impose it upon them or upon any State. 
It doesn’t foree any State to keep fair trade. If the McGuire bili is enaeted and 
thereafter any of the 45 States should repeal its Fair Trade Act, the repcal would 
automaticaily withdraw Federal sanction as to that State. 

No responsible person, to my knowledge, has urged that the MeGuire bill should 
co further than merely to permit the States which want effective fair-trade laws 
to have them. May it not possibly be that those who argue against enactment 
of a permissive Federal measure are assuming in themselves a greater wisdom 
than that reposing in the people and legislators of all the States of our Nation? 


STATEMENT OF WALLER & WALLER, COUNSEL TO NATIONAL ASSOCIATION OF 
Rerait Druaeaists, BuREAU or EpvucATION ON FatR TRADE 


JUNE 7, 1952. 
Hon. Epwin C. Jounson, 
Chairman, Committee on Interstate and Foreiaqn Commerce, 
United States Senate, Senate Office Building, Washington 25, D.C. 

My Drar SENATOR: Pursuant to leave granted to the undersigned to present a 
rebuttal statement to certain testimony presented at the hearings before your 
committee on the MeGuire bill, H. R. 5767, we respectfully submit for the record 
the following: 

Free and open competition clause in MeGuire bill, H. R. 5767. 

2. Coexistence of Miller-Tvdings Act and H. R. 5767. 


> 


Comments on loss-leader bill, H. R. 6968. 
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1. Home-town amendment, proposed for MeGuire bill, H. R. 5767. 
5. Complete defense amendment, proposed for the McGuire bill, H. R. 5767. 
In view of observations you made at the hearings covering standards relating 
to free and open competition, No. 1 above may have particular interest for you. 
You will note that the enclosed memoranda do not address themselves, in re- 
buttal, to all of the testimony. We are satisfied that your committee will weigh 
all the facts and opinions presented to it. 
Respectfully submitted. 
HERMAN S. WALLER. 


FREE AND OPEN COMPETITION CLAUSE IN M’GUIRE BILL, H. R. 5767 


1. The bill contains the uniform provision of all State fair-trade acts and of 
the Miller-Tydings Act that the commodity to be fair-traded be “in free and open 
competition with commodities of the same general class produced or distributed 
by others.”’ 

2. A number of the State statutes use the phrase ‘‘fair and open competition” 
instead of “free and open competition.”’ Legal experts believe it is unlikely that 
any distinction will be made by the courts in the interpretation of the two phrases. 

3. The United States Supreme Court has held that the phrase ‘fair and open 
competition” is not vague and indefinite. In upholding the validity of the State 
fair-trade acts, the Court observed in 1936 that ‘‘Certainly, the phrase ‘fair and 
open competition’ is as definite as the phrase contained in section 5 of the Federal 
‘Trade Commission Act, ‘unfair methods of competition,’ which this Court has 
never regarded as being fatally uncertain.” 

1. The decision as to what constitutes free and open competition has always been 
left to the courts which have made a determination in each individual case at bar 
in’ the light of the facts presented for its consideration. This applies not only 
to the fair-trade iaws but to all other statutes dealing with competition. 

5. A plaintiff turning to the court for redress under the fair-trade laws must, in 
the first instance, prove to the court’s satisfaction the existence of free and open 
competition in respect of the commodity or commodities involved. 

6. The courts kave handed down many decisions revolving around competition, 
or the absence of , Kor example: 

a) The California Supreme Court, in 1940, held that nvlon tooth brushes 
manufactured by one producer could be fair-traded because ‘‘brushes of other 
materials were produced by several manufacturers and are in fair and open 
competition with plaintiff's product.” 

b) Copyright books were held to be commodities in ‘free and open compe- 
tition”? and subject to the Maryland Fair Trade Act, in 1941. 

c) Eastman’s Kodachrome film were held not be in free and open competition, 
and the court affirmed an FTC order directing Eastman to cease and desist from 
engaging in unlawful resale price maintenance agreements. 

d) The Massachusetts Superior Court, in 1940, held certain whiskies not to be 
in fair competition because plaintiff's products were continuously price-cut by a@ 
number of retailers ‘‘with plaintiff's knowledge and without reasonable diligence 
on its part to restrain.” 

7. Like the Miller-Tydings Act, the MeGuire bill “enables” only if, and so long 
as, the respective State fair-trade acts specifically include the ‘‘free and open 
competition” restriction. Should this restriction be removed from any State act, 
or modified so as to be inconsistent with the McGuire bill, then contracts entered 
into pursuant to such act will make the parties thereto subject to prosecution 
under the antitrust laws if interstate commerce is involved. 

8. It was the inconsisteney of the State fair-trade acts with the enabling Miller- 
Tydings Act, in respect of the nonsigner clause which the State acts have and 
which the Miller-T'ydings Act does not have, which prompted the Supreme Court, 
in the Schwegmann decision, to hold that a nonsigner could not be bound when 
interstate commerce is involved. 





COEXISTENCE OF MILLER-TYDINGS ACT AND H. R. 5767 


1. No lawyer should have difficulty in looking up the law, for 

a) The Miller-Tydings Act refers specifically to section 5 of the Federal Trade 
Commission Act (which H. R. 5767 would amend 

(b) H. R. 5767 refers specifically to the antitrust acts (which Miller-Tydings 
did amend). 

2. The coexistence of the two pieces of legislation is perfectly legal. The 
United States Constitution contains no restrictions as to where, nor the form in 
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which, a bill may be presented. As a matter of custom, expedition, and conven- 
ience, bills are assigned to established committees in accordance with the subject 
matter a bill embraces. 

Touching the subject matter of amendments of two or more statutes, Suther- 
land’s Statutory Construction, 3d edition, volume 2, paragraph 1912, notes: ‘If 
the subject treated in two or more statutes have no relation to one another, the 
statutes cannot be amended by one act. But, if they deal with matters that are 
germane to a common subject and might validly have been enacted in one bill 
under one title, they may be amended by one act.”’ 

3. Note that the Miller-Tydings Act amends the Sherman antitrust law and 
was considered by the Judiciary Committee. Many at the time considered that 
the then Miller-Tydings bill should have amended the Federal Trade Commission 
Act and considered by the Interstate and Foreign Commerce Committee. 

4. The Supreme Court in 1951, in the Schwegmann decision, held that the 
nonsigner clause, so-called, did not apply in interstate commerce because it was 
not specifically included in the Miller-T'ydings Act. It did not question the form, 
procedure, or mode of passage of the act; yet the act amends both the Sherman 
Antitrust Act and the Federal Trade Commission Act, was considered by Judiciary 
instead of Interstate and Foreign Commerce Committee, and was passed as an 
amendment to an appropriation bill. 


COMMENTS ON LOSS-LEADER BILL, H. R. 6968 


1. The bill raises many and complex questions. It has not been examined by 
any committee of the Congress, or by the Representatives and Senators. Before 
embarking upon uncharted waters, it Would appear eminently desirable to take 
many and accurate soundings. This was pointed out in the House debate on the 
MeGuire bill. 

2. The bill applies to all articles of commerce (except those specified), whereas 
the MeGuire bill applies only to trade-marked articles. 

3. The bill puts a floor on all articles in the economy (except for those specified 
This may or may not be a good thing; but only the most careful study could 
enable the Congress to arrive at a reasonable conclusion. 

1. The very definition of ‘‘delivered cost’? automatically and legally places the 
small retailer under a fatal handicap in competition with the giant. Whatever 
accommodations the smaller retailer may be able to make to meet price com- 
petition now, the bill would condemn him to charge more than the giant retailer 
when the latter chooses to sell at ‘“‘delivered cost.’’ For the giant’s delivered cost 
is lower because of the discounts he gets by virtue of quantity purchases. 


5. The bill fails to provide anv margin to cover operating cost. Retail business 
cannot exist upon its ability to be repaid for the delivered cost of the goods it 
buys. Accordingly, the bill provides a death penalty for small business—only 


death would be by slow bleeding rather than quick eleetrocution of below-cost 
selling. 

6. The bill is vague as to definitions covering exceptions to its provisions and 
thereby leaves loopholes which subsequent court decisions may close or leave 
open, as follows: 

(a) It exempts any commodity ‘‘which is substantially damaged or deteriorated 
in quality.” It does not define specifically what these words are to mean. 

(6) It permits the possibility of abuse by exempting sales to certain types of 
specified nonprofit organizations. 

(c) It exempts “‘perishable commodity” but fails precisely to define these 
words. 

(d) It exempts sales to “liquidate an inventory of a commodity to avoid 
insolvency or bankruptey,”’ but fails to specify precisely what tests can be applied 
to determine whether such sales were made for such purpose. 

(e) It exempts “seasonal clearance sales made in accordance with customary 
business practices.”’ In doing so, it opens the widest avenues of confusion as 
well as of escape from the other provisions of the bill. 

7. The fair-trade laws cannot be equated with the loss-leader bill. Fair-trade 
laws do not apply to all articles of commerce. They extend oniy to trade-marked 
articles and only to those whose manufacturers wish to protect the good will, 
svmbolized by the marks, against injurv. Even then the articles must be in free 
and open competition with articles of similar class produced bv others. Thus 
the fair-trade laws permit the greatest flexibilitv of price competition. 

8. A similar amendment to the McGuire bill was overwhelmingly rejected by 


the House. 
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HOME-TOWN AMENDMENT PROPOSED FOR MC’GUIRE BILL, H. R. 5767 


The proposed amendment goes well beyond the enabling act character of the 
Miiler-T'vdings Act of and the pending McGuire bill in these particulars: 

1. In declaring that ‘it shall be an act of unfair competition” it creates a 1a- 
tional policy with respect to resale price maintenance. It is the Congress of the 
United Staies which, in the amendment, would declare and define what conssi- 
tutes an unfair method of competition. Congress has for many vears refused to 
commit iéself to a declaration of Federal policy with respect to resale price 
maintenance. 

2. ‘the declaration and definition of policy, as provided in the amendment, is 
based upon the provisions of Siate acts, nov upon ihe provisions of Federal acis 
The constitutionalit’ of such procedure is properly open to question. 

3. ‘the amendment provides a Federal cause of aciion to en oree the policy, for 
it defines how the ‘“‘act of unfair competition” is aciionable. 

1. ‘ihe amendment is subject io the construction that not onlv sellers who 

engage in the defined ‘act of unfair competition’ are exposed to suit for damages 
but also common carriers or anv others who, while not engaged in the sale of the 
article per se, but who have transvoried or delivered the article pursuant to such 
a sale, are also open to suit brought by anv person damaged thereby. Ii is sig 
nificant that the proposed amendment differs from that which its sponsor origi 
nally offered in conneciion with the House hearings only in the deletion from the 
present draft of vuhe words ‘‘advertise for sale.” ihis act, too, would have be 
actionable when performed ‘willfully and knowinglv.’’ It was deleted from the 
present draft because of the belief of newspapers and others that publicaiions 
which carried advertising across State lines offering for sale articles at prices 
below fair-trade minimums could be sued by persons damaged thereby. 
5. The Federal ‘Trade Commission, by its own interpretation as set forth in a 
letter to Representative J. Perey Priest, sent at his request, would have respo: 
sibility for enforcement under the amendment. Indeed, the chairman of the 
Federal Trade Commission suggested an amendment which would exempt the 
FTC from the responsibility for enforcement. 

6. If the FTC be not expressly relieved from enforeement of the ‘act of unfa‘ 
competition” defined in the ‘“Shome-town” amendment, then the Congress will be 
faced with the necessity of providing Federal funds for personnel for enforeement 
7. If the FTC be expressly relieved, the amendment nevertheless defines an 
“act of unfair competition” and thus enunciates Federal fair-trade policy. 

8. A similar amendment to the McGuire bill was overwhelmingly rejected by 


the House. 


rHE ““COMPLETE DEFENSE” AMENDMENT, PROPOSED FOR THI M’GUIRE BILL, 
H. R. 5767 


The amendment to the MeGuire bill which urges that Congress establish th 
principle that fair trade is a dual responsibility proposes the enactment of th 
following provisions: ‘‘ Provided, however, That in the exercise of enforcement o 
anv right action as is exempted from the antitrust laws by this subsection, 
it shall be a complete defense to a charge of unfair competition for the defendant 
to show that the party preseribing the minimum prices has failed to make reason- 
able efforts to insure compliance, by those in competition with the defendant, 
with such prescribed minimum prices.” 

The proposed amendment transcends the purely enabling-act feature of thi 
Miller-Tydings Act or the MeGuire bill in the following particulars: 

1. This provision asks Congress to declare a new defense not provided for in 
any of the State fair-trade acts, thereby establishing a Federal poliey with reference 
to the enforcement of violations of fair-trade contracts entered into pursuant to 
the provisions sanctioned by. State laws rather than by a Federal act. 

2. This provision seeks to extend the amendment of a State statute by a 
congressional act. Such action may present a question of its constitutionality 
Moreover, it creates a defense without creating a specific cause of action, based 
upon a Federal statute 

3. The provision of this amendment that ‘‘it shall be a complete defense for a 
defendant to show that the party prescribing the minimum prices has failed to 
make reasonable efforts to insure compliance by those in competition with the 
defendant” strikes down the very guts of the fair-trade principle characterized b. 
the provision uniformly contained in all the State fair-trade acts, namely that a 
breach of a fair-trade contract may be ‘‘actionable or the suit of any person dam- 


ro 
ot 
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aged thereby.”’ This new defense will impede a retailer, or any one other than 
the manufacturer, from enforcing a suit for damages against a violator in a fair- 
trade contract, because the manufacturer and not the one damaged “failed to 
make reasonable efforts to insure compliance.”’ 

!. The “reasonable efforts’? provision in the amendment is vague and could 
open the door to no end of vexatious and expensive litigation. Who can guess 
how long and how many decisions in the various jurisdictions it might take for the 
courts to establish the criteria of ‘‘reasonableness’”’ under this provision. 

5. As it is now under the State laws the court, based upon evidence before it 
decides whether the plaintiff is entitled to injunctive relief, or damages against a 
violator of a fair-trade contract, or that the defendant’s defense that the plaintiff 
“failed to make reasonable efforts to insure compliance by those in competition 
with the defendant” is a good and sufficient defense. Numerous decisions have 
been rendered by courts in various jurisdictions, based upon proper evidence 
presented, which denied a manufacturer injunctive relief or damages on the ground 
that the manufacturer failed to adequately enforce his fair-trade contract. 

6. The ultimate effect of the enactment of this amendment will be to provide 
the loss-leader operator with a loophole which may well nullify the entire enforce- 
ment structure as presently provided in the State fair-trade acts. 

7. A similar amendment to the McGuire bill was overwhelmingly rejected by 
the House for the reason that it was felt that such a provision would establish a 
Federal policy with reference to fair trade, and that it would invade the province 
of State’s rights in the regulation of their internal affairs to provide remedies and 
defenses with respect to the enforcement of their own laws as well as interfere with 
the courts in their prerogative to determine what constitutes a cause of action, or 
a proper defense as may be determined from the evidence presented in each indivi- 
dual case. It was also the consensus of the members of the House Committee on 
Interstate and Foreign Commerce and overwhelmingly corroborated by the 
Members of the House, that if experience in the market place warranted the specific 
creation of such a defense, in order to etfectuate the enforcement of the State Fair 
Trade Act, the State legislature should provide such a remedy in accordance with 
the respective State’s judicial procedures. 


New York, N. Y., May 29, 1952. 
Senator Eowin C. JOHNSON, 
Senate Office Building, Washington, D. C.: 

The interests of business demands passage of H. R. 5767, McGuire fair-trade 
bill. It will benefit the small-business man who is the backbone of United States 
industry. Please use every effort to insure Passage. Please include this in 
reeord of committee hearinys. 

Rauveuw P. Rircuey, 
President, Associated Tavern Owners of Brooklyn, Inc., Fl ishing Tavern 
Owners, and City Line, Richmond Hill, South Ozone Park Tavern 
Owners, 43 Bond St., Brooklyn, N.Y. 


Wasninaton, D. C., June 4, 1952. 
Senator Epwin C. JoHNSON, 
Chairman, Senate Commerce Committee, 
Uniied States Senate s Washin ton, ee [s.s 

District of Columbia Pharmaceutical Association Assembly at their one hun- 
dredth anniversary convention today passed the following resolution: Whereas 
the recent decision of the Supreme Court ot the United States in the Schwegmann 
case has deal; a severe blow to the ellective application of the State fair-trade 
laws and whereas this decision has had a serious effect upon the professional as 
well as the economic life of pharmacy and the retail drug industry, and whereas 
as a result of said decision it becomes necessary to pass adequate legislation to 
correct the existing weakness of the law; therefore be it 

Pesolved, ‘|hat the District of Columbia Pharmaceutical Association endorse 
and approve anv movement and effort which in the judgment of the executive 


committee is practical and constructive and endorses the MeGuire bill without 
amendments to the end thai the State fair-trade laws mav be restored to their 
former effectiveness by the inclusion therein of a nonsigner clause and such other 


provisions as may be necessary to strengthen the existing status of fair trade. 
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We respectfully request the inclusion of this resolution in the minutes of vour 
hearing. 
Horacs WALKER, 
Executive Secretary, District of Columbia Pharmaceutical Association. 


BERKELEY, Cauir., May 29, 1952. 
Senator Epwin C. JOHNSON, 
Chairman Senate Interstate and Foreign Commerce Committee, 
Washington, ro € 


Very much appreciate your invitation to appear before com ittee on June 4, 


unfortunately university duties make this impossible. Mv stetement on pages 
552 to 562 of the House Committee on the Judiciarv hearing Serial No. 12 re- 
present mv views. I do not believe that the MeQuire sale price-fixing bill is an 


appropriate remedy for abuses in the marketing channel; it represents an un 
selective piecemeal approach to the problem and another step toward regulated 
price COM pe tition, 


E. T. Greruer, University of California. 


Gary, Inp., June 5, 1952 
Hon. EF. C. JoHNSON, 
Chairman, Interstate and Foreign Commerce Committee 
Senate Office Building, Washington, D.C. 


In line with vour assurances that facts from us will continue to be welcomed 
in connection with the present hearings on H. R. 5767 and the suggested home- 
town amendment may we point out that, contrary to Mr. Waller’s testimony, 
Mir. Borehardt, counsel for the Interstate and Foreign Commerce Committee 
of the House, seriously questioned the adequacy of subsection four 


Lo cover 
interstate mail order transactions. This is found in Mr. Borchardt’s analysis 
of H. R. 5767 on page A-2870 of the Congressional Record Appendix May 6 


In answer to question 5 (c), “Does this provision in the McGuire bill (meaning 





its subsec. 4) assure that State fair trade laws will apply to all interstate retail 
transactions?’’ ir. Borchardt’s answer in part was, ‘No, it does not. Congress 
cannot amend State laws.’ Herbert Levy, lawyer, Baltimore, formerly counsel 
for NARD, also questioned seriously the draftsmanship of the entire MeGuire 
bill. See page 127 of report of House Interstate and Foreign Commerce hearings 


on Hl. R. 5767, where he said: 
Now with respect to the specific tv pe of legislation, I told the Subeommitt 
} 


on Fair Trade of the Interstate and Foreign Commerce Committee last we 
} 


when I appeared 


nN, 
before it, that I thought that the MeGuire bill was certainly an 
example of the most slipshod legislative draftsmanship that I had ever seen. 
[ pointed out to that subcommittee that in my opinion there were four specific 
objections to the McGuire bill as it is now written. The first is that it amends the 
Federal Trade Commission Act instead of amending the Sherman Act. And 
my objection to that is this, gentlemen: That we have already on the statute 
book the Miller-Tvdings amendment to section 1 of the Sherman Act. Now, if we 
amend the Federal Trade Commission Act, we will have two sections of the law 
covering the same subject matter, which certainly is very bad legislative drafts- 
manship. Secondly, it seems to me that the MeGuire bill leaves much to be 
desired in clarity. Thirdly, [ do not think the MeGuire bill adequately takes 
care of eliminating the obstacles raised by the Wentling decision. And fourth, 
the MeGuire bill does something which is absolutely asinine—it imposes a 
‘riminal penalty for violations of fair trade acts, whereas the purpose of the 
Fair Trade Act is to leave the whole business of vertical resale price maintenance 
of branded commodities in the hands of the manufacturer without any govern- 

‘ntal interference.”’ 

Also. NARD-inspired representations that the now suggested home-tow1 
amendment provides for Federal enforcement of State fair-trade laws must be 
leliberately false because the clear text of the proposed home-town amendment 

futes the charge completely. No person who is any part of the Federal Gov- 
ernment, except a Federal judge before whom an action for injunctive relief may 
be brought, can enjoin any violation of any lawful fair-trade contract—or inter- 


fere with any action brought by an injured par 


tvy—to give effect to a fair-trade 
ay Also it is not true that under the Miller-Tvdings Act or under H. R. 5767 
plus the home-town amendment a single fair-trade contract with a single reseller 


a singte State would bind all resellers in all other States With the home-town 
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amendment included resellers outside a fair-trade State could be enjoined at the 
action of injured parties against selling and shipping into that State fair-traded 
products at prices subverting the legalized fair-trade prices of that State. 

It is equally true that nothing done under fair-trade laws or contracts in one 
State could pos:i>ly affect any commercial operations conducted under the laws 
and policies of any other State. Please see pages 5030 and 5031 of the Congres- 
sional Record of May 8, 1952, and note that Wright Patman, Dargavel’s long- 
time champion and interpreter in and out of Congress, stated from the floor of 
the House that H. R. 5767 as your committee now has it is not intended to pre- 
vent and does not prevent any State from selling and delivering into a fair-trade 
State at cut prices products fair-traded in that State. The significance of that 
fact is just now beginning to shock trade groups and chambers of commerce 
throughout the Nation. Local communities do not want to return to prefair-trade 
conditions when except for perishables often more merchandise reached home- 
town residents through their post office than through their local stores. Our 
information is that you committee, if seeming to favor the home-town amend- 
ment, may be asked to substitute for it strange new text which we fear may carry 
a concealed loophole to insure trade turmoil of the kind through which Dargavel 
consolidates his leadership and promotes heavy contributions to funds he controls. 
We of this council are all busy manufacturers with serious and increasing prob- 
lems and want nothing but a sound Fair Trade Act. 

I serve the cause of sound fair trade and a sound economy without remunera- 
tion and make heavy contributions of time and money for the privilege. We do 
not believe that financially powerful mail-order and other predators should be 
given unfair advantages anv more than we would recommend that the base run- 
ners of league leaders be provided with sp rs, their batters with oversize bats. 
and their outfielders with buticrfly nets 

May we urge al) members of the committee to give careful reading to our pocket 
brochure entitled ‘For a Stronger America.’ In testimony in your present hear- 
ings the insertion of the home town amendment in H. R. 5767 has been urged by 
this council, by American National Retail Jewelers Association, by National 
Retail Furniture Association, by Master Photo Finishers and Dealers Association, 
and by National Federation of Independent Business, with NARD’s witnesses 
silent on the amendment. 

Respectfully, 
Jno. W. ANDERSON, 
Presid nt. American Fair Trade Counc: i 


WasuHincton, D. C., June 4, 1952. 
Senator Epwin JOHNSON, 
Chairman, Senate Committee on Interstate and Foreign Commerce: 

The National Council of Farmer Cooperatives has gone on record in opposi 
tion to H. R. 5767. A bill to bind nonsigners under State price-maintenance 
contracts. We oppose the practice of resale-price maintenance and, in particular, 
the application of price-maintenance contracts to nonsigners. Such agreements 
eliminate competition and lower business efficiency. We see no evidence that 
they are a necessary adjunct to the survival of small business, particularly in 
view of legislation prohibiting unfair trade practices and strides of many sinall 
businesses in protecting their position through joint services and group action. 
We request that this communication be entered in the record of hearings on 
H. R. 5767. 

Joun H. Davis, 
Executive Secretary. 


STaTeMENT OF J. Lours Cops, Commitrsewan, Farr Traps Laaisuation AND 
PRACTICES 


EDUCATIONAL NOTES 


Question. Why does our Government ask for sealed bids when buying? 

Answer. In order to give opportunity to all of its citizens to compete for 
Government business; usually the purchase is in basic materials or in contracts 
and services; seldom if ever in small, brand-name, trade-mark, nationally adver- 
tised things. 
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(Juestion. Why should all merchants in the retail level be allowed to make 
their own resale (to the consumers) prices regardless? 

Answer. Past history has shown that this practice in the past has proven very 
unhealthy for the over-all retail-level economy of the Nation as a whole. Sta- 
bility is the foundation of our Nation. In order to prosper as a nation all levels 
of merchants—the small, as well as the great—should prosper. We are only 
as strong as our weakest link. 

Question. Is this freedom? Is this justice? Is this right morally? 

Answer. Freedom does not mean license. One does not feel morally free to 
take a gun and step down the street and shoot a competitor; perhaps kill or 
seriously wound him for life. This being true, why does the same man (?) feel 
free to do the one and the same thing economically; the only difference being in 
choice of weapons. 

Question. Is the Government now considering a Federal fair trade practice 
law? 

Answer. Decidedly no. The H. R. 5767 MeGuire, or fair-trade bill, is only 
an enabling act whereby full rights are restored to the States to enforce the 
fair-trade laws they already have since 1937 when the movement for honesty in 
retailing began and 45 of the 48 States enacted fair-trade laws. The cry for 
State rights—this is State’s rights; to guard its own economy and _ prosperity 
for all. 

Question. Then where is free trade; is free trade dead then? 

Answer. No. Free trade is where it has always been. So-called free trade, 
or open bidding, or sealed-bid bidding in competition is correct and 100 percent 
right in the commerce of raw and unfinished materials: Cotton, grains, minerals, 
woods, pulps, and what have you, that has not been fully processed through 
factories and laboratories, ete., into artistic or finished ‘‘created”’ things. But 
when the “creator” or industrial artist signs his name or brands the object of 
art he then too has certain rights to the protection of his good name. 

Question. Why should I not be allowed to advertise locally, say all brands 
of popular cigarettes for 98 cents per carton of 200’s in order to draw new cus- 
tomers into my store? 

Answer. Basically this is dishonesty in the very highest degree. It labels vou 
as a crook because in so doing you are literally offering to bribe would-be ecustom- 
ers into a trap with a lure, or a bait bargain in order to try and sell them more 
profitable; or long-extortionate-priced items from the nonbranded or ‘‘bastard”’ 
branded lines, not to mention the integritV and honesty and good names of 
Camels, Chesterfields, Old Golds, Lucky Strikes, Raleighs, Kools, which you 
would ‘‘cheapen” in the minds of the customers to the hurt of these honest, 
taxpaving, law-abiding firms who own these trade-marks 

Question. Why have the druggists of America ‘‘spear-headed” or acted as the 
advance shoek troops in this fight for fair-trade legislation? 

Answer. Because: in all drug stores high quality is a must in every department. 
No one wants or will freely accept ‘‘cheap” low-standard mecicines when their 
health is at stake. Ninety-five percent of all front-of-the-siore inventory is in 
trade-mark, brands-proteeted goods of trade-accepted, known-quality, time-tested 
items. This is why chiselers and unfair-trade advocates want to “football” drug- 
store items. Take away from the druggists their fair-trade lines of merchandise 
out front and limit his commerce to prescriptions, then Rx costs will jump 100 
percent, 200 percent, or maybe 500 percent upward. The pharmacist sells 
sundries and things in order to keep the costs of prescriptions low or as low as 
possible for all—the poor, as well as the well-to-do or higher-income earners 

qualization” being a watchword with all ethical apothecaries and pharmacists 

Question. But why allow the pharmaceutical manufacturers and the chemical 
makers to get so big? Don’t we have antitrust laws in this country? 

Answer. Is it unlawful to be big or great? ‘Then, if this be true, it is unlawful 
for us to exist as a nation, for we are a big and a great Nation; we'd better disunite 
and disintegrate back into a pattern more like the nations overseas. ‘The would-be 
chiseler and slash-price artists (?) would have us do just this, I assure you. The 
price-cutter has only one motive, one thought in his heart: self-advantage. He 
tells vou he is saving good money for his customers. Nice copy, but 100 percent 
lies, as he seeks to cut the throat of the honest fellow trader down the street. 
He will also cheat his Government in withholding true sales reports from his 
bookkeeping and defrauding both State and Federal Governments in his tax 
reporting He hates fair trade; he hates anything big, noble, or honest. Instead 
of saving a few cents for the customer he enslaves her. (Most shoppers are women. 


oft 


fers 


She is taught to love and to take the “bribes’’ that he 
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Question. But what about the law of nature, the survival of the fittest, the 
strongest? 

Answer. Most fit in what? Strongest in what? Surely, you’d not claim to 
be the strongest in morality, or in honesty, or would you? Then you must mean 
strongest in financial position or in cunning, in knowing all of the cut-rate tricks 
of the cheap cut-throat trade practices. Yes? The law of survival of the fittest 
is the law of the jungle, or of the primitive, the uncivilized. We are striving to 
build here in this Nation a big and a great civilization based on brotherly love, 
practical day-to-day Christian living, in freedom for the people. Yes. And, also 
of the peoples, all peoples, all of them, both the small, the weak, and the less 
fortunate, as well as of the strong. This is why we hold our beacon light high 
for all of the world’s slave peoples to see—now—that they may in due time have 
hope of joining us in this freedom—freedom to compete in all fine things which 
lead to the more abundant life. 


DUNELLEN, N. J., June 13, 1952. 
Senator Epwin C. JOHNSON, 
Chairman, Interstate and Foreign Commerce Committec 
Senate Office Building, Washington, D. C. 


Dear Sir: It is our understanding that your committee is at present engaged 
in hearings on the McGuire bill, H. R. 5767, a bill to restore effective fair trade. 
We would like to take the liberty of expressing our view of fair trade. 

Our association represents 238 retail packaged liquor stores in five counties in 
New Jersey. Most of these stores are comparatively small businesses run by 
families and some of them employing one or two help. These stores would 
unquestionably be forced out of business, the families would suffer and the 
families of the employees would suffer without fair trade. This business would 
become concentrated in the hands of a few large-scale ‘‘promoters.’’ We feel 
that because of the many social as well as economic aspects of our particular 
business controls are necessary. No fair trade would mean ‘‘bargain priced’’ 
whisky with its attendant high pressure methods of sale and the attendant evils 
thereof. 

We hope you and your committee will think favorably of fair trade, and vote 
accordingly. 

Very truly yours, 


, 


WILLIAM CHERNICHOWSKI, 
President, North Central Counties Retail Liquor Stores Associatton. 


Civic AssocrIaTION OF AMERICA, 
Denver 2, Colo., June 9, 1952. 
Senator Epwin C. JOHNSON, 
Chairman, Committee on Interstate and Foreiqn Commerce, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR JOHNSON: Gentlemen, my name is Marion E. Strain. I am 
president of the Civie Association of America, with offices in Denver, Colo. 
This organization of hundreds of small independent businessmen, in all commercial 
lines of endeavor, was organized 20 years ago in order that the small independent 
businessman in the Rocky Mountain region might have a vehicle through which 
they might express themselves as a unit. 

We are not composed of any one single line of business but of all different 
kinds. No one line or kind of business dominates our policy which has always 
been ‘‘one for all, all for one.” 

The gracious telegram from Senator Johnson was received in Denver at 10 
p.m., June 8. It was telephoned to my residence at 10:30 p. m., Sunday, June 8 
Quoting the telegram: 

“Reurlet will be happy to have your statement on MeGuire bill for the record 
of our hearings. Please expedite same via air mail special delivery as we want 
to close record June 9. Letter will follow. 


“Epwin C. JOHNSON, 
“Chairman, Committee on Interstate and Foreign Commerce.” 
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I wired reply straight telegram today, June 9, as follows: 


“Senator Epwin C. JOHNSON, 
“Chairman, Senate Committee on Interstate and Foreign Commerce, 
“Senate Office Building, Washington, D. C.: 
“Reurtel received ninth, respectfully request my statement be extended in the 
record of hearings. Impossible it reach you air mail special today. Appreciate 
“MARION E. STRAIN, 
‘President, Civic Association of America.’ 


If it meets the generous approval of the committee to grant this request, it wil’ 
be deeply appreciated. Anticipating the granting of this request, I will make my 
statement as brief as possible and still express, in behalf of all our members, our 
humble but sincere pleas for the committee’s approval of the MeGuire bill. 

The committee has already heard thousands of words, pro and con, and has had 
voluminous charts and statistical data submitted to it by competent witnesses on 
this bill, and the purposes the proponents sincerely believe merit your favorable 
consideration. There is nothing I am capable of adding to this pertinent 
information. 

1 do wish to state and emphasize the fact that merchants of all sizes and in all! 
different lines of business are vitally interested in securing this permissive legis- 
lation that will allow them to operate fairly and justly, with a reasonable profit to 
themselves. These people are honorable, upright citizens. These businessmen 
are not asking for a law that would benefit them and hurt the position of their 
customers. Their customers are their friends of long standing, and without them 
a businessman could not continue. He has made these friends by vears and years 
of fair and honest merchandising and dealings. His competition, under fair 
trade, had the same opportunity he had. It is simply the honest, fair, American 
wav of doing business that has made this country the greatest in the world. 

We are only asking this committee and the Congress to propound just and fair 
rules for the game of business. Like in sports certain rules are necessary in order 
that the game be played orderly and with fairness to all plaversandteams. With- 
out these rules a sport or game would be utter chaos. That has been dem 
strated by rules under which games are played behind the iron curtain, as w 
the game of business competition under communism Rules in sports are made 
for the benefit of the spectators, as well as the plavers Fair trade protects the 
customers, as well as the businessmen. Fair trade has operated in this countrys 
many vears without damage to the customers and consumers. That should be 
ample proof that the original intent of Congress was arrived at with great know] 
edge and fairness to all 

\s long as business is conducted by human beings there will always be found 
the nonconformist, the businessman who attempts to plav the game of business 
competition according to his own ideas, and taking advantage of his competitors. 
He may believe he is smarter, more efficient, and knows more about the game thar 
his competitors. He wants to be free to operate in anv manner he feels will make 
him more suecessful than his competitor. He will take all the known short ents 
he can, and even invent some unheard of schemes to promote his own advantage 
He will take anv and everv advantage he is allowed under the law. This same 
man will also take every advantage he thinks he can safelv take of his customers 
He is an individualist and lets the chips fall where they mav 

Orderly societv cannot allow this. If it could be allowed, we would sooner o1 
later revert to the law of the jungle, survival of the fittest. Without fair and just 
laws it would be an eve for an eve, a tooth fora tooth. You 
positions of great honor and trust, realize this and know your responsibilities to all 
the people and citizens of this great country. Your duty is to propound the fairest 
and most just laws possible for all vour constituents. 

We, as small-business men, have great faith in you and vour abilitv, vour 
fairness and your high ideals of justice. We are not requesting vou to give us, as 
businessmen, an unfair advantage over our competitors or against the best interests 
of our customers. We sincerely request fair, just, and honorable rules under 
which we can play the game and survive. I thank you very humbly 

Sincerely, 


{ 
= 


rentlemen, in vour 


Marion FE. Srrain, President 
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DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
June 26, 1952. 
Hon. Epwin C. JoHNson, 
Charrman, Committee on Interstate and Foreign Commerce, 
United States Senate. 

Dear SENATOR JOHNSON: Your letter of May 12 asked the Department of 
\criculture to comment on H. R. 5767, to amend the Federal Trade Commission 
Act with respect to certain contracts and asreements which establish minimum or 
stipulated resale prices and which are extended by State law to persons who are 
not parties to such contracts and agreements, and for certain other purposes. 

The State laws providing for the enforcement of minimum resale prices have 
not been used to any appreciable extent for the purpose of establishing or main- 
taining prices of farm products or foods. Thus, the direct interest which this 
Department has in resale price maintenance legislation is the effect it may have 
ipon prices of things bought by farmers. Farmers do buy books, druc:s, and other 
items which are commonly sold under resale price arran;ements. The effects of 
resale price maintenance upon the farmer are thus the same as the effects upon any 
ther group of consumers. 

While this bill is aimed mainly at problems which do not fall directly in the 
a-ricultural field, the Department of Axriculture has strong doubts about the 
principle of requiring State and Federal Governments to enforce whatever price 
minmay be established by a manufacturer through a contract with one or more 
listributors. It would seem to us that in principle the State and Federal Gov- 
‘rnments should not enforce resale price maintenance without a careful review 
and determination that each specific price be reasonable and fair. 

The question is sometimes raised as to whether resale price maintenance such 
as would be provided by this bill is not analogous to the farm commodity support 
prices administered by this Department. But the two are not at all comparable. 
The Congress has specified in detail the levels at which this Department is to 
support the prices of certain agricultural commodities through crop loans, pur- 
hases, and other means and, in the case of other commodities for which support 
is not mandatory, has specified the maximum level of support. H. R. 5767 pro- 
vides no similar congressional determination of policy with respect to reasonahle 
and fair prices. 

This Department recommends that the bill not be passed. 

The Bureau of the Budget advises that enactment of this proposed legislation 
would not be in accord with the program of the President. 

Sincerely, 


c 


CHARLES F. BRANNAN, Secretary. 


SraTe UNIversiry oF New York, 
Harpur COLLEGE, 
Endicott, N. Y.,. June 10, 1952. 
Senator Epwin C, JOHNSON, 
Chairman, Interstate and Foreiqn Commerce Committee, 
Snate Office Building, Washington, D. C. 

DeaR SENATOR JOHNSON: In accordance with your request during my testi- 
mony at the hearings on June 5 before your committee, I am sending a statement 
concerning the general lack of sections in the State laws which provide for State 
protection of the residents in regard to the operations of these fair-trade laws. In 
only 2 of the 45 State laws is there any State concern about the possible ill effects 
of these laws on their citizens. 

The Fair Trade Act of Wisconsin includes a section applying to the reasonable- 
ness of the prices established by contract under this law: 

“133.25, 7. (a) Upon complaint of any person that any contract containing 
the provisions referred to in subsection (3) is unfair and unreasonable as to the 
minimum resale price therein stipulated, the State department of agriculture may 
in its discretion serve by registered mail upon parties to said contract notice of the 
time and place for a hearing on said complaint, at which hearings said parties 
shall show cause why the said contract should not be set aside. If upon such 


} , 
hearing the department shal! find that such contract is unfair and unreasonable 


as to its minimum resale price provisions, said department may by special order 
leclare such contract te be in restraint of trade. 


b) The State department of agriculture shall assess the costs of such proceed- 


against such contracting parties in case it finds such contracts unfair and un- 
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reasonable and against the complainant if it finds such contract fair and unreason- 
able, provided, however, that the costs against any one complainant in any one 
complaint shall not exceed five dollars.” 

It will be noted that the department of agriculture cannot act on its own pre- 
rogative but must wait for a complaint by a private party. 

Because the previous Florida act was declared unconstitutional by the Florida 
Supreme Court, the 1949 Florida Fair Trade Act includes a provision which allows 
the attorney general to inquire as to the harmful effect of any contract under this 
law on the competitive atmosphere and to negate the contracts which prevent 
competition or which cover a product not in free and open competition: 


“CHAPTER 25204 No. 208, Senate Britit, No 592, Section 10 


If after investigation, the Attorney General deems that any contract author- 
ized by the provisions of this Act prevents competition in the manufacture, 
making, transportation, sale or purchase of commodities of the same general 
class or that the commodity covered by the contract is not in free and open com- 
petition with a commodity or commodities of the same general class produced or 
distributed by a competitor of the parties to said contract, he may bring an action 
in the name of this State to restrain the performance or enforcement of any such 
contract.” 

The other 43 State laws and the one for Hawaii (and probably the one for 
Puerto Rico although I do not have a copy of this law) allow for no State super- 
vision or action in relation to the reasonableness of the prices established under 
these laws or to the restrictions on competition that result. In fact, in the Wyo- 
ming law it is the duty of the attorney general to institute inquiries into violations 
of the fair trade law ond, if violations are found, institute proceedings for forfeiture 
of charter or permit to do business in that State. There is also a provision in 
this Wyoming law that assesses a fine and/or imprisonment for violation of the 
Fair Trade Act. It may also be noted that in some States certain groups sre 
given exemptions from the operation and thereby the price established under fair 
trade laws. In New York, North Carolina, and South Carolina, the States end 
political subdivisions are exempt from the operation of this law thereby allowing 
them to purchase for use items at a lower price than they allow their residents to 
acquire these items 

Therefore, the statement that the State delegate to private individuals the 
right to fix prices beyond the power of the States themselves has apparent justifi- 
cation. Even in the two mentioned States, the State inspection will not be 
nearly as effective as would appear since the State department of agriculture does 
not have original investigatory authority and the attorney general, already bur- 
dened with other duties will probably not be able to display much initiative 
It would be interesting and revealing to ascertain from the two States how man 
times, if ever, these provisions have been exercised. 

Respectfully submitted 
Hitpa SMITH 
Mrs. G. Ralph Smith 
Instructor, Harpur College 


Lewis & Smiru Dreue Co., Ine 
Omaha ze Nebr.. June 10, 1952 


Re Fair trade legislation, H. R. 5767, MeGuire bill, as referred to United States 
senate. 
Senator Epwin C, JOHNSON 
Chairman, Interstate and Foreign Commerce Committee, 
Senate O fhice Ru ding, Washington, ot}. 


DeEAR SENATOR JOHNSON: I am attaching hereto a brief covering my objections 
to the proposed MeGuire bill (H.R. 5767) which I should like to place on record 
with vour committee which is holding hearing in public on this proposed law 

As a small-business man selling drugs at reteil to the average family, and as : 
patriotic citizen, I appeal to vou and the committee to defeat this vicious bill 
which will enable vested interest trade associations, mononolistic- 
facturers, and retailers to rob the consuming public of millions 
as was done illegally from 1937 to May 1951 when the United States Supreme 
Court killed the infamous nonsigner clause in fair trade contracts 

Senator, we independent drug retailers have been betraved by our own trade 


association, the NARD, and money which » contributed 1 faith over tl 
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years to improve pharmacy has now been diverted by a wicked monopolistic 
pressure group to exert force on the Congress of the United States to put us 
independent drug retailers out of business by passing evil monopolistic laws. 
The very name “‘fair trade’’ is a cheap counterfeit label tied up with the MeGuire 
bill to hide its deadly monopolistic purpose which is to destroy all independent 
drug retailers with limited capital resources located off the main streets and drive 
all the business to monopolistic giants commanding all the choice corner retail 
locations. lLronical as it may seem, many thousand small independent drug 
retailers have been doped by this propaganda for the economic sedative called 
“fair trade,’’ because every trade drug magazine and pharmacy journal is a 
mouthpiece for greedy manufacturers, kept retailers, and monopolistic-minded 
trade associations. 

It would be just as fitting to call the wicked monopolistic powers contained 
in the MeGuire bill ‘‘fair trade’”’ as it would be to call a house of ill fame ‘‘a temple 
of virgins.”’ This I have proven in the brief which I submit herewith for the 
record of your committee and whoever claims that the enactment of the McGuire 
bill will promote the survival of the small-business man, is an economic igno- 
ramus, to put it in the most charitable terms. 

Very truly yours, 
W. Lee Sairu, President. 


Fark TrapeE Laws As Proposep IN H. R. 57 


I 


67 are Unsounp Pvuruic Pouitcy 


So-called fair trade laws, such as the proposals set forth in the MeGuire bill, 
are nothing more nor less than attempted legalized conspiracies of vested interest 
pressure groups directed against unorganized consumers. 

Should the bill become law, vested interest pressure groups will again become 
able to soak the unorganized consuming publie with exhorbitant monopolistic 
fixed minimum prices for branded merchandise not obtainable in a free and com- 
petitive market, which has prevailed in the United States only since the Supreme 
Court decision of May 1951 knocking out the infamous nonsigner clause. In 
the era from about 1937 to May 1951, the fair-trade conspiracy operated illegally 
and billions of dollars were mulched from the pockets of housewives, white-collar 
workers, farmers, and the millions of common working people who carry lunch 
pails. With the use of the illegal nonsigner clause as a club, ruthless trade associa- 
tions such as NARD forced every distributor in fair-trade law States to charge 
the same identical price for branded merchandise, no matter how bitterly opposed 
to such price fixing that the majority of distributors and the consuming public 
might be. The same price hits every consumer in the face no matter what type 
of store he might go into, and for 15 years not a single customer could escape 
from this monopolistic blackmail which carried the flashy label of ‘‘fair trade.” 

Fair-trade laws were lobbied and liquored through State legislatures in the 
1930’s by greedy manufacturers, kept retailers, and monopolistic-minded trade 
associations using Washington bureaucrats as convenient tools. Not a single 
1 of the 45 fair-trade State laws were written by the people of the States, but 
model bills were prepared in Washington and mailed out to loeal conspirators, 
and paid lobbyists, flying squadrons followed through with them to help turn on 
the heat and get them through State legislatures. It is unthinkable that the 
Congress of the United States will again arm these monopolistic bandits with the 
infamous nonsigner clause so they can start legally to rob millions of people with 
fixed fair-trade prices. Fair-trade brands in the past have carried the most 
unreasonable mark-ups ranging from 33 to 49 and 50 percent, plus some bonus of 
free goods occasionally thrown in by the manufacturer. Many of these brands I 
am now able to sell in my Omaha drug store and make money on at mark-ups 
ranging from 20 to 25 percent. Lazy, stupid, and indolent drug operators can’t 
even make money at 50 percent mark-up but why force me to rob my customers to 


srop up these parasites and line the pockets of greedy manufactuers? 
prop uj] ’ 


I] 


The proposed fair-trade provisions of the bill will rob the medium-and low- 
income groups of people and simultaneously subsidize people in the higher income 
groips. 

Notre.—In the 15-year fair-trade era ending in May 1951, one must exclude 
‘ 


from the list of those cheated, residents of the country club oasis and all dwellers 
rhe 





along the ‘Gx 


{1 Coast.”’ It is true that they paid the fixed monopoly fair-trade 
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price but in addition they received gratis valuable services and free credit not. 
available to the average person.) 

The average workingman is paid his wages weekly and he shops from store to 
store with his wife and children in search of bargains, attempting to make ends 
meet out of his limited pay envelope. He pays spot cash, waits on himself, and 
then commandeers his wife and kids to help lug the merchandise to a distant park- 
ing lot or to the family home on the bus or streetcar. The family finds bargains 
and specials in the best brands of nationally known merchandise when there is free 
and open competition, and they are able to raise their standard of living. Fair 
trade price fixing kills all of this opportunity of the average family to exercise 
thrift and raise their standard of living, and in every store they are hit in the face 
with the same fixed price, regardless of the services rendered in selling the mer- 
chandise 

On the other hand, people in the higher income brackets have adequate credit 
ratings to warrant charge accounts and it is not uncommon for them to have free 
charging privileges ranging from 30 days to 6 months, when purchasing branded 
high mark-up fair traded merchandise. They can get their orders filled over the 
telephone and have free delivery made to the suburbs daily or three times a week. 
These people pay the same identical price as the lower income family, which means 
that the lower income family is actually paying the credit carrying charges and the 
expensive delivery services extended to the families in the higher income brackets. 

Is it fair and just to rob the man of limited means and simultaneously furnish 
luxurious free services and credit without charge to the man in the higher income 
group? This is exactly what the proposed bill will do should it become law, and 
{ can’t conceive of the Congress of the United States becoming a party to such @ 
gigantic swindle of the people. 


III 


These so-called fair-trade laws give an unfair advantage to large entrenched 
competitors with choice corner street locations, and drive into bankruptcy small 
entrepreneurs attempting to start their own business, and also undermine estab- 
lished small stores who have only capital resources enough to afford an unhandy 
side or back street location. 

Many well intentioned people have paraded before the Congress, as well as paid 
lobbyists of greedy manufacturers and monopolistic-minded trade associations, 
advocating passage of the McGuire bill to protect the small independent retailer. 
These very proposals which they advocate will help the little man, in reality of 
everyday practice will drive millions of small shops into bankruptcy. I speak 
from the bitter realities of actual business experience in attempting to start my 
own drug business in Omaha, Nebr., in 1944, on the meager savings which I had 
accumulated as an average white-collar worker. Fair trade was a_ millstone 
around my neck as | wish to point out below; it is also the same for every little 
man 

\n industrious and aggressive small retailer can operate much more efficie 
under free and open competition than a large bureaucratic organization such : 
chain store or large independent store set up to ret der luxurious customer 
Che small retailer can draw customers away from large competitors even 
street corner locations, to his unhan ty side or back street location, if he 
some price advantage for cash and carry customers who want to save. Likewi 
a young man who wishes to start his own small shop can draw customers awav from 
entrenched competitors if he can offer some advantage or saving to his potential 
customers, over and above that extended bv competitors. Nobodv, even in- 
cluding a friend, will walk out of their way to an unhandy location to trade with a 
proprietor merely because he is a good fellow. They must offer to the customer 
some definite, tangible inducement over and above what entrenched competitors 
offer. The quality of branded merchandise is now so standardized and of } 
uniform quality that about the only inducement that can be offered is the « 
lower price 

Fair trade minimum prices sought in the bill will rob the new and the 
iished small stores of these advantages availabie under free and open cor 
because the small store on the back street is forced to sell at the ; 
big entrenched competitor on the main street corner location. 
of people pass every day in the course of their normal routine 


} 


people will walk out of their wav to the unhandy loeation of 


they can buv the leading brands at the same fixed fair trade 


stores on the corners in the handy main shopping district 


broke because the voung proprietor is never abie to attract 
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tele to carry the overhead, and the small established store is hardly able to eke out 
a living from the few passers-by on his back street. 

Under fair trade, large operators can further intensify the pressure on the small 
independent, by being able to sell at the same price as the little man and at the 
same time extend luxurious services such as free charge accounts, free delivery 
service, and give disguised rebates and bribes to his clientele in the form of pre- 
mium bounties, trading stamps, green stamps, and many other kinds of rebates. 
The little man doesn’t have the organization or capital facilities for extending the 
rebates and bribes; vet he is clubbed over the head by the fair trade monopolist 
when he tries to meet this underhanded competition, by offering above board 
lower prices to those who wish to save. 

Strange to say, the so-called fair traders have never frowned upon trading 
staimps, green stamps, and other forms of rebates and briberv which big store 
operators indulge in wholesale. 

The hypocrisy of paid lobbyists and soft-headed do-gooders who claim that 
fair trade price fixing iaws are necessary for the survival of the small independent 
retailer is the most gigantic lie ever spoken, including the big lie of Hitler’s day. 
They use the old bug-a-boo of the big giant gobbling up the little merchant by 
price wars, etc., so that they can kili oF the little man in silence by the methods 
I have outlined above. 

If the Congress of the United States wants to help the little merchant, I can 
tell them the best way to do it: 

1. Stop passing multitudinous rules and regulations which take the little man 
away from the actual operations of his business 50 percent of his time to fight 
with bureaucrats riding on his shoulder; to fight off boycotts and threats of trade- 
association monopolists, kept retailers, and greedy manufacturers. Big guys can 
wine and dine such people with great ease. 

2. Quite bleeding him white with taxes and special fees for licenses which cor- 
rupt politicians and crooked bureaucrats graft away in Washington. 

3. Set the little man free and he will carve out his own destiny as he always has 
in the past. 

IV 


The most fraudulent claim of ‘fair traders’’ is the allegation that such laws are 
necessary in order to protect valuable trade-marks, patents, and brand names of 
manufacturers, so as to enable them to avoid paying sweatshop wages to em- 
ployees. 

There are many thousand manufacturers in this country who own some of the 
most valuable trade-marks and brand names, but they have not chosen to reg- 
ister these products under fair-trade laws for protection. Just to name a few, 
one might mention Camels, Lucky Strikes, Tide, Crisco, Hersheys, Juicy Fruit, 
and Maxwell House, and the workers who manuafcture and sell these famouns 
brands are among the highest paid in the world. Distributors large and small 
cannot afford to be without many of these products and the public benefits to the 
greatest extent possible as well as the owners, from the wide distribution afforded 
without benefit of fair-trade price fixing. 

Not every manufacturer can avoid fixing the price of his product under fair 
trade regulation, because of the “lead pipe’’ treatment given him by powerful 
trade associations and vested interested pressure groups, under the threat of a 
powerful boycott against displaying and selling his products. He is foreed to bribe 
the retailers by offering an exorbitant profit margin in order to get distribution 
along with competitor’s products. 

In many instances where manufacturers had the backbone to resist the fair- 
trade price fixers, they were given an even more vicious “‘lead pipe”’ going over 


indirectly. The monopolist pressure groups merely switched banners in parad- 
ing before State legislatures from the slogan “Fair Trade” to ‘‘Unfair Sales Act”’ 
which is even more vicious. ‘The pressure groups have turned the heat on legis- 


latures so ruthlessly that in many States laws have been passed fixing the prices 
and profit margins to the fraction of a cent on many such products as cigarettes, 
candy, and tobaccos, regardless of the manufacturers wishes. 

(Nore.—I would refer you to the ‘“‘Unfair Sales Act” in the State of Lowa where 
any distributor can have his tobacco and cigarette license taken away from him 
and put out of business if he fails to sell at specified legal prices. Bribery is rife 
among the very sponsors of this law in Iowa, in trying to get customers away from 
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competitors. These price fixers invaded our own State of Nebraska 2 vears ago 
and spent large suins of money in an effort to lobby such a law through our legisla- 
ture. I formed a group of native Nebraskans end defeated these mercenary 
monopolists and drove them back across the Missouri River.) 

Greedy manufacturers, kept retailers, and monopolistic-minded trade associa- 
tions will spare no forms of hypocrisy to devise schemes for rigging prices to the 
detriment. of the white-collar workers, housewives, farmers, ard the millions of 
honest toilers who carry dinner pails. 


V 


It is alleged that fair-trade laws are necessary to protect the publie from price 
jugglers: that the public supports fair-trade laws because they keep prices dow! 

After dealing with the publie over many vears in stores ranging from New York 
Fifth Avenue department stores, to specialty stores in Boston, grocery stores in 
Virginia, and in my own retail Crug store in Omaha, Nebr., | can’t reeall a 
a single customer who ever thanked me enthusiastically for soaking him the 
exhorbitant fixed fair-trade price carried on a branded article of merchandise. 
On the contrary, every retailer has had dozens of customers many times a day 
ask the question “‘Can’t you make me a lower price than that on this piece of 
merchandise?” It is also alleged that when a retailer cuts the price on one item 
and advertises it to the public, he simultaneously marks up many other items and 
by so juggling prices, the shopper is cheated. That statement is simplv a gross 
falsehood and cannot be validated by any disciple of fair trace in the evervday 
practice of retail stores. It is ridiculous to sav that shoppers are too stupid to 
tell the difference between a good value and a poor one when they come into a 
store upon the invitation of an advertisement The shrewdest judges in the world 
of merchandise are the everyday shoppers and not the so-called price jugglers 
behind the counter. If you don’t believe it, get behind a bargain counter on 
a busy sales day and try to match vour wits against crowds of shoppers \ 
merchant may be able to outsmart some few customers for a time by ‘come on ads’”’ 
and trickery, but he can never outsmart enough of them in the long run to build 
up a profitable retsil business ‘You can shear a sheep many, many times 
but vou ean’t skin him but onee.”’ That is even more true in the case of dealing 
with a retail shopper. If he is abused, he will not come back for more and no 
retail store ever made a go of it on one-time customers. 

Fair-trade laws caused inflation in many branded articles long before there 
Was any increase in commodity prices generally and consequently thev could 
not go up as much as commodity prices generally. In the drug-manufacturing 
industry, there have been formed investment trusts to hold in their portfolios 
shares of such drug manufacturers as rigidly enforced fair-trade prices. As an 
illustration of the increase in their profits during the fair-trade era, one major 
drug company increased its profits from almost zero in the 1930's to a gross 
profit of 34 percent on sales of $100,000,000 before Federal income taxes in 1951. 
[In my own retail drug store, I would be pleased to have gross profits of 17 per- 
cent before deducting either Federal income taxes or any single item of operating 
expenses 


£ 
+24 


VI 


Fair-trade laws work against the public interest and inevitably will lead to 
the destruction of our competitive free enterprise system and lead to collectivism. 

The volume of goods distributed and consumed are restricted by high fixed 
fair-trade monopolistic prices. This in turn reduces the number of jobs at the 
raw material source on the farms, in the forests, and in the mines; and also reduces 
the number of people employed at the manufacturing level, and in the channels 
of retail trade. As a result, the general standard of living for everybody is held 
to a lower level. The lesson of mass production and mass distribution taught 
by HenryFord more than 30 years ago has never been put into practice generally, 
and fair trade is the very antithesis of the Henry Ford philosophy. 

When profit margins are guaranteed by law, business management becomes 
inefficient, arrogant, and contemptuous of customers. The people rebel against 
such tyranny and arrogance of parasites and then the State takes over all in- 
lustry and trade with the promise of free and easy living for the masses. Eng- 
and is a typical example today of the result ef such initial monopolistic policies. 
Freedom of the people has been lost, austerity and scarcity of every day necessities 
of life prevail, and the standard of living of all the people is lowered. 


( 
] 
i 
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NATIONAL GRANGE, 
Washington 6, D. C., June 17, 1982. 
Hon. Epwin C, JoHnson, 
Senate Office Building, Washington 25, D. C. 

Dear Senator Jounson: The American farmers are fully aware of extra 
dollars fair-trade price fixing will take out of their pocketbooks. Factory workers 
and housewives have also learned from experience. This was evident at the 
Senate hearings on the measure. 

We object to H. R. 5767, not only because of the extortion involved, but also 
because it is wrong in principle from the standpoint of our free-enterprise system 
and our individual liberties. There is great need to prove at this point that our 
Government is ‘‘of the people, by the people, and for the people’. We urge vou 
to vote against H. R. 5767. 

Should you believe that ‘‘fair trade’’ price fixing is in the consumers’ interest, I 
believe the hearings will show you otherwise. We know that the system embrac- 
ing grocery supermarkets have reduced the combined wholesale and retail margin 
on foods from 35-40 percent 25 vears ago to 15-20 percent today. ‘‘Fair-trade’’ 
price fixing would have eliminated the normal price competition that brought this 
about. A cashier in a self-service grocery store can check out 300 to 400 people in 
aday. This involves ringing up several thousand individual items. It is clear 
that merchants who believe in volume selling do not need high fixed margins. 
When a person considers the fact that the ‘‘fair-trade’’ fixed price on a Mixmaster 
was $46.50 with a retail margin of $16.80, it is easy to see why progressive volume 
conscious merchants do not need such a big margin on Mixmasters and countless 
other items. 

High costs of distribution, especially when resulting from price fixing, can so 
burden the flow of interstate commerce as to result in unemployment and de- 
pressions. America’s mass production factories must be matched by mass selling 
at low margins responsive to market conditions if we want to maintain full 
employment and a healthy national economy, and give consumers—people as 
individuals—maximum living standards through maximum purchasing power. 
The Congress cannot live up to its responsibility to the American people if it 
abandons part of its Constitutional authority for regulating interstate commerce 
and preventing monopoly and price fixing in restraint of trade to the States. 

The fair traders argue that the ‘‘monopolies will get vou” if you don’t preserve 
a large number of merchants by this ‘‘fair trade’’ price fixing bill. This is a 
falacious thinking for they want to give to manufacturers, who are relatively few 
in number, the right to establish retail prices all over America. They they 
“might” put the heat on the manufacturers to raise the legally-fixed profit 
margin even more. 

The bait-and-sucker theory of the fair-trade price fixers is also ridiculous. 
We know that efficient stores that believe in volume sell most all items at less 
than the fair-trade margin. Loss leaders can be prevented by getting at the evil 
directly without killing normal price competition. The Robinson-Patman law 
can be strengthened if necessary to prevent unfair tactics by big business to 
destroy efficient small business. 

Fair traders pretend to be opposed to horizontal price fixing but vertical price 
fixing by manufacturer accomplishes horizontal price fixing at retail on much of 
America’s best merchandise. There should be price competition in retail selling 
of each trade-marked product as well as between the manufacturers. 

Trade-marks can be renewed and renewed while patents and copyrights termi- 


nate after 17 and 20 years respectively. Trade-marks are essentially a recog- 
nition mark so consumers can buy what they want. It has value in a free market 
by virtue of consumer preference for the product. Many national advertised 


trade-marked foods are not fair-trade price fixed. We do not need to give 
trade-marks additional value by virtue of a law to legalize price fixing. 

Some small-business men argue that Congress has helped farmers, labor unions, 
railroads, airlines, and water carriers, so now it’s their turn to get a little advan- 
tage. This fair-trade price fixing is far different. Farm price supports are 
below the prevailing free competitive price most of the time. The Congress, 
not private farmers, set the parity formula and the level of farm price supports. 
It is administered by a publie agency with safeguards for the public. Congress 
sets the minimum wage, not labor unions, and it is less than half of the prevailing 
wage. The labor unions have never asked for a law to make a contract wage the 
minimum wage binding upon all employers. Aids to the railroads, airlines, and 
water carriers were for the good of the public, not to satisfy the selfish interest 
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of the companies. To legalize private price fixing without safeguards is very 
unsound and wrong. 

Furthermore, if the Congress is to give any group an advantage it should find 
out which group is in the worst shape, which group is at a disparity, and if it 
needs help. To give everybody an “advantage’’ is to help nobody and only 
makes things worse for our economy and our freedoms. If the Congress should 
find that independent bssiness is in terrible shape, it should find out the cause 
It might find the cause to be inadequate volume, i. e., underemployment rather 
than inadequate margins. To cure low income caused by underemployment, 
by higher margins would be a terribly unfortunate price for consumers to pay 
For one thing, high fixed margins just tend to create more small businesses 
with inadequate valume. 

From the standpoint of good democratic government, it is very bad to allow a 
manufacturer to enforce price fixing upon subsequent owners of his product who 
have never signed a price-fixing contract. It is even worse to allow organized 
retailers to enforce such price-fixing contracts. To allow private business groups 
to fix prices and enforce them is in the direction of the cartels of the corporate 
state. 

We should promote small business to preserve and strengthen competition, 
but we should not destroy competition to preserve smal! business. Small busi- 
ness on a price-fixed pedestal wouldn’t last long either. There are numerous illus- 
trations of real competitive advantage being gained through efficiency and general 
good practice, by small business. The possibility of capitalizing on this advan- 
tage thus achieved must be preserved. 

(gain, we urge you to vote against H. R. 5767. 

Sincerely yours, 


LLOYD ty HALVORSON, Economist 


SUNBEAM Corp., 
Chicago 50, Ill., June 19, 1952 
Hon. Epwin C. Jounson, 
Senate Office Building, Washington, D. C. 


Dear Senator: We respectfully urge that you vote for the adoption of the 


McGuire bill, H. R. 5767, to restore effective retail price maintenance through the 
fair-trade laws of 45 States. 

We furnish herewith some spectacular evidence of what is actually happening 
throughout America. 

This evidence shows that the issue involved is very simple—not whether prices 
are to be fixed, but who shall fix them. Shall the loss-leader operator have the 
legal right to fix them, which he has been doing since the Schwegmann decision 
and will continue to do unless the MeGuire bill is passed? 

Here is the evidence. 

We attach a typical full-page advertisement run by a typical loss-leader oper- 
ator, Hess Bros., Allentown, Pa., in which 15 nationally advertised products are 
offered by trade name, including the Sunbeam Mixmaster. 

We particularly call to your attention that the advertisement specifies 
phone or mail orders’’, in large type. 

This reservation is for no other purpose than to lure the public into the stor 
in order to sell the customer other merchandise at prices high enough to recoup 
loss-leader practices. This is the ancient come-on game, legalized. 

Hess and others like him say that because of the Schwegmann decision they now 
can sell trade-marked merchandise at any price they desire because they are not 
bound by the nonsigner clause of the State fair-trade laws, regardless of what 
nefarious means they use to obtain the merchandise. 

This, Mr. Senator, from the practical everyday standpoint, is the whole question: 
Shall “loss-leader operators’ have the legal right to fix prices at a level where no 
other retail stores can handle the product at a profit? 

‘The manufacturer, when he sets the price on his own product, is compelled by 
heavy competition to set the price as low as is consistent with his cost plus the 
average Nation-wide cost of doing a retail appliance business, which standard 
statistics have proved requires about 35 percent to cover overhead and a profit of 
about 6 percent. 

The retailer who follows loss-leader practices, on the other hand, fixes a spee- 
tacular loss-leader price on trade-marked merchandise for the sole selfish purpose 
of diverting customers from other retailers into his own store in order to sell thern 
other nonbranded goods. 
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Our Sunbeam Mixmaster is fair-traded at $46.50 but is advertised by Hess for 
loss-leader purposes at $33—which is exactly 10 percent above the wholesale cost. 
Hess cannot make his overhead on a 10 percent mark-up, and neither can any 
other retailer. 

Hess knows that in fixing the Mixmaster price at $33 the 154,000 legitimate 
Sunbeam retailers who have signed our fair-trade contract can no longer handle 
the Mixmaster at a profit. He thus ruins their Mixmaster business (and our 
Mixmaster business) for the benefit of his non-trade-mark business. 

We believe we can safely assert that there are no more than 500 of these loss- 
leader operators throughout the United States in contrast to 154,000 stores, small 
and large, who have signed Sunbeam contracts. 

It is the continuous efforts of the 154.000 signed retailers who give us the mass 
distribution that has enabled us to set our prices at the low level which mass pro- 
duction efficiency has made possible. 

If the 500 loss-leader operators scattered throughout the United States are 
permitted to continue their price fixing practices, they will eventually monopolize 
all the business in trade-marked products. These products are the standard of 
quality and performance. Prices of trade-marked products will, of necessity, 
have to be raised to the public because manufacturers of such products will not 
then have the volume to support mass production. 

The McGuire bill will prevent such monopolistie activities. 

We urge your support. 

Sincerely yours, 
SUNBEAM Corp., 
B. A. Granam, President. 


(Exhibit referred to in letter is on file with the committee.) 


Eu Paso, Tex., June 17, 1952. 
Hon. Epwin C. JoHNson, 
United States Senate, Washington, D. C 

Dear Senator: The Merchants Fair Trade Act is coming up in the Senate 
before tong. Personally, I believe in free trade and oppose this bill. However, 
should the bill be passed through the Senate, I wonder if a rider could not be 
attached forcing cooperatives to pay the same income taxes and maintain the 
same prices on their products as other people in legitimate business. 

Much has been said and done to protect the small-business man, yet the most 
unfair situation existing in America today is a tax-free competition from coopera- 
tives who borrow money from Government agencies and pay very little, if any, 
income tax, and are in competition to legitimate business that is footing the 
American tax bill. 

Every vear thousands of small enterprises such as cotton gins, grain elevators, 
feed businesses, grocery businesses, filling stations, and practically every line of 
retail trade are being put out of business due to the unfair competition furnished 
by cooperative competition. Not only does the Treasury miss one of the most 
fertile fields of taxation, it makes competition so tough on legitimate business 
that they too are unable to make profits and pay income taxes for the support of 
our Government. 

Your consideration on this vital problem will be appreciated, 

Yours very truly, 
GrorGce B. HALL, 


x 








